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Compiled out of the Laws Eccleſiaſtical, Civil and 


Canon, as alſo out of the Common Laws, Cuſtoms and Statutes of this 
Realm. | 9 . 


The Whole digeſted into Seven Parts, viz. 


I. What a Teſtament or Laſt Will is, and Manner Teſtaments or Laſt Wills are to 

. . | how many Kinds of Teſtaments there be made. | | 
F | V. What Perſon may be Executor of a Te- | | 

II. What Perſons may make a Teſtament, ſtament, or is capable of a Legacy. | 


and who may not. VI. Of the Office of an Executor, and of | 
III. Deſcribing what Things, and how the ſeveral Kinds of Executor. 
much may be diſpoſed by Will. VII. Shewing by what Means Teſtaments 


| IV. Decyphering the Forms, and in what || or Laſt Wills become void. 


1 


, 


| By HENRT SW INBURNE, Somerime Judge 
a of the Trerogative Court of 1TORK Ho RT 


” . 


| The Fir TR ED1T10N, corrected and very much enlarged 
2 4 With all ſuch Statutes, Decrees in Chancery, and Reſolutions off 
Common Law Caſes relating to this Subject, and which have hither- | |» | 

to been publiſhed ; with an exact Table to the Whole. þ x. 


| 75% | 2 KINGS xx. 1. e 
Put thine Houſe in Order; for thou ſhalt die, and not live. 11. 
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T0 THE 


| READER = 


REA is the Number of the Writers of the 
+ Civil and Eccleſiaſtical Laws: This appears by 

| their ſeveral Books, as Lectures, Counlels, 

Tracts, Deciſions, Queſtions, Diſputations, Repetitions, 

Cautels, Clauſules, Common Opinions, Singulars, Con- 

tradictions, Concordances, Methods, Sums, Practicks, 

Tables, Repertories, and Books of other Kinds; that it 


is impoſſible for any one Man to read over the hun- 


dredth Part of their Works, though living an hundred 
Years, and did intend no other Work. Wherefore by 
the Publiſhing of this Tefamentary Treatiſe, I may be 
thought to pour Water into the Sea, and to trouble the 
Reade: with a Matter altogether needleſs and ſuperflu- 
dous. But yet if this Book may ſerve in ſtead of many 
oreat Volumes, then I hope, that in the Judgment of 
ſuch as be indifferently affected, the ſame is rather to be 
admitted as commodious, than rejected as ſuperfluous. 

By the Authority of the High Court of Parliament 


The Cauſes where- 
fore the Author of 


holden in the five and twentieth Year * of the Reign this Book under- | 


of King Henry the 5 it was enacted, (amongſt o- 


took this Work: 


* Stat, H. 8. an. 


ther Statutes then made, and ſince that Time revived ** . 19. 
in the firſt Year of Queen Elizabeth ) That ſuch Laws t Star. Elis. an. 
Eccleſiaſtical bring then already made, which be not hurt- © © 


ul or prejudicial to the Preropative Royal, nor repugnant 
jj the 22 Statutes and fee of is Realin® fl 

*ftll be uſed and executed as they were before the Makin 
of that Act, until ſuch Time as they were viewed, z 
ed, or otherwiſe ordered or determined, by Two and thirty 
Perſons, or the more Part of them, according to the Tenor, 
Form and Effect of the ſaid 4#: Which Laws ſo eſta- 
blilhed, revived and confirmed by divers Statutes made 
during the Reigns, as well of the ſaid moſt Noble King 
| 4 Hen) 


To the READER. | 
** Star. H. & an. Henry the Eighth **, as of the moſt mos | Prince Ed- 
27. c. 20. an. , "AOL! 2 
v2. 6. . carts" the Sixth H,) are termed or intitle The King's 
it Star. E.6-9%. Egcleſiaſtical Laws ; like as in thoſe Countries and 
! Churches of Germany which have received the Goſpel, 
| the Canon Law is admitted and obſerved ſo far forth 
* Scbucdiwinus as it is not repugnant to the New Teſtament *, and is at 
1 An the Eccleſiaſtical Law of their Conſiſtories. 


part. 4. tit. de Di- Ul. 98 £ 
vortio, u. 13. fol. In like Manner the Civil Law, (ever ſince the Eccle- 


* ſiaſtical Law was made, ) hath been deemed and judged 
for Part of the Eccleſiaſtical Law, in Caſes wherein it 


+C. r. de ne. op. doth not differ from the ſame : For whereas theſe two 


unc. c. clerici. de | : 
Tud err. c. gi Laws are not contrary, the one is a Supplement of the 


ard. dift. 10.6. other, and being mutually incorporated do both make 


Fecleſiafti- | | 5 
— —＋ one Body *; otherwiſe the Civil Law, being contra- 


1 dicted by the Eccleſiaſtical Law, ought to be ſilent in 
** Pg nor. ind. c. the Eccleſiaſtical Court 23 s 


I. de no. of. NUN. 
Vaſquius ae fucceſſ. creat. l. 3. 6. 26. n. 10. Benedict. Capra. T heſaur. com. op. verb. leges, F, (mihi) 
403. 7.23, TT D. 1. de no. op. nunc. gloſſ in c. 2. de arb. l. 6. Are. in d. c. clerici. de judit. extra. 


gre ſementia communiter approbatur, teſte Benedict. Capra. ubi ſupra. 


And foraſmuch as theſe foreſaid Laws have not as yet 
been viewed, or otherwiſe determined by Thirty-two 
Perſons, or the more Part of them, according to the 
Form and Effect of the foreſaid Act of Parliament; 


Videlicet, per therefore thoſe Civil and Eccleſiaſtical Laws Teſta- 


Galt. Haddon le- | 
gun, e ctorem con- mentary, not repugnant to the Laws, Statutes and Cu- 


e (mam ſtoms of this Realm, are yet ſcattered and diſperſed 


guos nnquam tu- fe 
lit Anglia legiſta- here and there, in Corners of many Books of ſtrange 


rum Aiſertiſſiu- a : 
due) l L. Countries and foreign Language, incumbred with 


Bald. long Diſcourſes of far different Argument, and no leſs 
In the Reign of Number of Laws utterly impertinent to the Govern- 


— in Par- ment of this Common-Wealth ; ſo that the Knowledge 


liament to ſet a- thercof, howloever admirable, and worthy to be learned 
fide the Canons, | 


and to make a Of all, cannot (as the Caſe now ſtands) be ſo commo- 
pew Eccletalti- dious to many, as the Expences to be conſumed in 


cal Law; the Care | | 
8 Books would be burthenſome, and the Study thereof 
ted to Dr. Hal- 8 | 
ter Haden, and Would be tedious. 
Thirty-one other 8 
Perſons of the firſt Rank in Divinity, Civil and Common Law, who drew a Plan of a new Law, but 
it was rejected; thereupon the old Canon Law was confirmed by the Statute 25 U. 8. cap. 19. (vis.) 
ſuch Canons and Conſtitutions which were not contrary to the Prerogative, or to the Cuſtoms, Laws, 
or Statutes of this Realm. 1 
Of the Thirty-two Perſons before-mentioned, and which the King was to nominate, Sixteen of 
them were to be Members of Parliament, and the other Sixteen Clergymen, ' 


— i In 


1 


— 


To the READER. 


In. Conſideration: whereof, I thought it not ſuperflu- 


ous, but expedient, to make a Collection of the moſt 
principal Laws, Civil and Eccleſiaſtical, pertaining to 
Teſtaments, made before the five and twentieth Year of 
King Henry the Eighth: I mean, of thoſe Civil Laws 
which are not contrary to the Eccleſiaſtical Laws; and of 


thoſe Eccleſiaſtical. Laws which are not any way prejudt- 


cial or hurtſul to the Prerogative Royal, nor 18 to 
the Laws, Statutes'or Cuſtoms of this Realm ; but agree- 
ing amongſt themſelves, may now ſtill be executed, as 
they were before the Making the ſaid Act. Amongſt 
which Laws Civil and Eccleſiaſtical, I thought good like- 
wiſe (as Occaſion ſhould offer, and as the Opportunity of 
the Place fitted) to inſert ſuch Statutes a this Realm, 
and to mention ſuch Cuſtoms, as well general as parti- 
cular, as be not impertinent thereunto. 


To this End and Purpole eſpecially, that every Subjec The Endand Uſe 


with little Labour, and leſs Charge, take a ſenſib 
of thoſe Civil and Eccleſiaſtical Laws Teſtamentary now 
in Force, and to be obſerved and executed in the Eccle- 
ſiaſtical Courts within this Realm of England, (the ſame 
being now reduced into a narrow Compals,) which be- 
fore could not be done without great Charge and Diffi- 
culty. . 

And ctho' the chief Scope of this Teſtamentary Trea- 
riſe, is for the Benefit of thoſe Subjects which hereto- 
fore have been 22 of the Civil and Eccleſiaſtical 
Laws; yet this Treatiſe being diligently peruſed, toge- 


of this Realm, tho' he be but of mean 3 may 
e 


View 


Another Uſe of 


this Book. 


ther with the Quotations and Marginal Notes thereunto 


adjoined, may in ſome Sort be profitable to thoſe Fuſli- 
nianiſts, or young Students of the Civil Law, who do 
intend to beſtow the Fruit of their Study in the Practice 
thereof. At leaſt, if no other Uſe can be made of it, 
it may ſerve them as a Directory, whereby they may un- 
derſtand what Laws Teſtamentary are now in Force here, 
and conſequently, what Titles of the antient Laws, Ci- 
vil or Eccleſiaſtical, deſerve to be read with more Dili- 


| gence; leſt otherwiſe, not knowing to make Choice of 


the more uſual Laws or Titles, they ſhould ſtudy Laws 
not equally neceſſary, : | 


A2 | More- 


—_— _ 


"Tubk KEADER 


—_— — 


The Cauſe of pub Moreover, I conjecture that unto theſe Fuſtimaniſts 
in er ks it would have been much more acceptable, to have {er 


in our vulgar Ic 


nee deo, forth this Treatiſe in Latin, wherein the Laws * Civil 
how when; — and Eccleſiaſtical are originally written and now, by 
ib gen eg ae the Tranſlation thereof into our yulgar Tongue, ſome- 


2 thing of their natural Beauty and Grace may be loſt ; 
where Zatin was yet after I had conſidered, that by following this plauſi- 
not underſtood. ble Courſe, I ſhould pleaſure bur a few, in Compariſon 
of the reſt whom otherwiſe I might benefit; tho' I had 
once begun, and laid the Foundation of the whole Tract, 
in ſuch Fer as I found it delivered by others, yer pre- 
ferring the Publick betore _ particular Benefit, I did 
eaſily alter my former Purpoſe. 

That Laws transformed from their natural Shape, muſt 
needs in ſome Sort be either danmified or diſgraced, I 
do not think to be perpetually true: Bur if it be a Thing 
ſo neceſſarily incident to all Tranſlations, that it cannot 
be avoided, it ought therefore to be the rather tolerated. 
Sufhce it therefore theſe Latin Fuſtinianiſts, that thoſe 
Marginal Notes eſpecially proper to their Studies are 
left in Latin: The reſt, becauſe it belongeth to all, 
meet it is that it be written in ſuch a Language as may 

be underſtood of all. 
ew ens Thus (courteous Reader) I have diſcourſed unto thee 
vam quid inter- the End wherefore I undertook this Labour, the Cauſe 
En 2 which moved me fo to do, and wherefore J have pub- 
lam, C:ante can. liſhed the ſame in the vulgar Tongue. Now it reſteth 
Sem that I crave thy favourable Acceptance of my good 
| Will and Endeavour; which if thou ſhalt vouchſafe to 
beſtow, I ſhall not only think my ſelf ſufficiently re- 


compenced, but greatly enriched. 
Thine moſt willingly to 


his utmoſt Power, 


Henry Swinburne. 


Some 


Some Account of the 3 
AU THOR. 
And of the RT] | 


Several Editions of his Treatiſe of Zeſta- 


ments and Laſt Wills. . 8 


ENR Swinburne, the Author of the following 
Treatiſe, was born in the City of Jork, and edu- 
cated in Grammar Learning in the Free- ſchool there: 
His Father Thomas Swinburne, then living in that City 
ſent this his Son about the Age of Sixteen Years to Oxford, 
and entered him a Commoner of Hart-Hall in that Uni- 
verſity, where he for ſome Time followed his Studies; 
and from thence removed to Broadſeate-Hall (now Pem- 
broke College) where he took his Degree of Bachelor of 
the Civil Law. | | | 
Before he left the Univerſity, he married Helena, the 
Daughter of Bartholomew Lant of that City, which 
State of Life being inconſiſtent with the local Statutes 
of Colleges, he retired with his Wife to the Place of 
his Birth; and ſometime afterwards he practiſed in the 
Eccleſiaſtical Court there as a Proctor. | 
But having taken a Degree in the Univerſity, he _ 
might think it more expedient to practiſe in an higher 
Station, and for that Purpoſe he commenced Doctor of 
the Civil Lato; and as his Contemporary and Country- 
man Gilpin was called the Apoſtle of the North, ſo 
our Swinburne was called the Northern Advocate; the 
one being tamous for his Learning in Divinity, and the 
other in the Civil Law; and having practiſed as an Ad- 
vocate for ſome Years, he was advanced to be a Judge 
of the Prerogative Court of the Archbiſhop of Tork, in 
which Office he continued till his Death. 
This was certainly a very generous Education, of 
which we have very tewor no Inſtances ſince his Time; for 


ow ere [ 


— 


we ſeldom hear of a Proctor taking a Degree of 

| Bachelor of Laws in any Univerſity, and afterwards 

leading as an Adyocate; or of being a Judge of the 

og... Court in either Province ; tor all which 
Employments our Author was very well qualified. 

There is no Record or Memorial extant giving any 
Account in what Year Mr. Swinburne was born, or wien 
he died; but tis certain he was in great Reputation for 
Learning above One hundred and twenty Tears laſt 
paſt, and tis as certain that he was buried in the North 
Iſle of the Cathedral Curch of Tork; tor this appears by 
a Marble Monument fixed to the Wall of that Church 
near his Grave, with his Effigies in the Gown of a Ci- 
vil Lawyer, kneeling at a Desk, with a Book in his 
Hand; and becauſe he wrote a Book of Spoxſals and 

Matrimonial Contracts, and likewiſe this Treatiſe of J 
Teftarients and Laſt Wills, tis probable that the fol- | | 
lowins Epitaph engraved on his Monument might al- 4 


O 


lude to both thefe Works. 


ſl. Non Vidus carnere virit, non patre pupillus, 
Dum ſtetit hic patriæ virque paterque ſus : 
Aſt quod Swinburnus Viduarum fright in uſuin, 
Longius ateriio marmort Viet opus. 
Scribere ſupremas hinc diſcat quijque tabellas, 
Et Cupiet qui fic vixit ut ille mori. 


As for his Treatiſe of Teſtaments and Laſt Wills, the 

Ano 1590. firſt Edition thereof was publiſhed above * 1 30 Years 

ſince, and probably it was written by him a little be- 

fore 8 * * 1 070 : 5 could never be in that Year 

in which our | Oxford Antiquary hath placed him, 

— 1 (viz. Anno 1520.) becauſe 7 * 70 1 before 
the firſt Edition was printed; but rather about the lat- 

ter End of the Reign of Queen Elizabeth; for the 

Stile in which 'tis written ſhews that it was the Lan- 

guage of that Age, which might eaſily be evinced by 

8 it with other Books publiſhed about that 

ime. = 

In this Edition we find that the Author kept up to his 

Faculty ; for in his Epiſtle to the Reader he tells us, thar 

this Treatiſe is a Collection of the principal Laws Civil 

3 and 


iSome Account of the AUT HOR: 
and Eccleſiaſtical, relating to Teſtaments and Laſt Wills, 
reduced into a narrow Compals, not only for the Bene- 
fit of the Subjects in general who were ignorant of 
thoſe Laws, that they might know which were-in Force, 
and to be obſerved in the Eccleſiaſtical Courts in Eng- 
land; but that it might ſerve as a Directory to the 
young * Fuſtinianiſts, to ſhew them what Books of the 
antient Laws, both Civil and Eccleſiaſtical, they ought 


to read. 


_ 


— 


* They are called Juſtinianiſts from the Emperor Juſtinian, ho employed ten 
Lawyers (of whom Tribonian was one) to collect the beſt and moſt uſeful Conſtitu- 
tions ¶ all the Emperors frem Adrian to his Time; which Collection they made out 5 
of the f Gregorian, Hermogenian, ana Theodoſian Codes; and this was called the + In the Reign of 
Tu MOD oth, Fi SS | yy | | Diocleſian, about the 

The ſame Emperor about two Tears afterwards, viz. Anno 530. gave Orders to Year 290. two emi- 
the ſame Tribonian, to call to his Aſſiſtance what eminent Layers he thought fit, to nent Lawyers, Gre- 
collect rhe Deciſions ¶ all the antient Lawyers in ſuch a Method, that there might borius and Herme- 
be no Claſbing of Opinions, or Contrariety of Fudgments, | | | 8 

T hereupon all ſuch Deciſions, which were the moſt judicions and moſt agrecable to erg 3 hy Weis 

* ö h - - axe perors into 
Equity, were by theſe Lawyers reduced into Fifty Books, which before that Time two Codes; and 
laid aiſperſed for many Years in almoſt 2000 Volumes, each of which Books contained afterwards Theo. 
ſeveral Titles divided into Laws, and ſubdivided into ſeveral Parts; and this was ſius the Younger, 
called rhe Digeſts or Pandects. I about the Year 

The ſame Emperor likewiſe commanded Tribonian and two other eminent Law- 435. made another 
gers to make an Abridgment of the firſt Principles of the Law, for the Benefit of Code. 
young Students, which was afterwards performed by thoſe Lawyers, and called Juſti- 
nian's Inſtitutes ; and this being a Collection of the firſt Elements of the Law, was 
for that Reaſon called the Inſtitutes, a Word which in Propriety of Speech ſignifies 
che firſt Principles of any Science. | | 

This Work is divided into four Parts, and each Pari into ſeveral Titles, and tis 
ſuch a ccmpleat Performance, that "tis a common Saying amongſt the Profeſſors of 
the Civil Law, that he who is Maſter of the Inftitutes, bids fair to be a good 
Layer. 0 | | | x 

W-thin a ſew Years after the Publiſhing Juſtinian's Code, that Emperor found it 
very neceſſary to in ałe New Laws, either to ſettle ſome Caſes which were not decided 
in the Code, or to confirm ſome Laws which were already made, or to correct or 
reform them'; Part of which New Laws were after that Emperor's Death re- 
auced into one Voiume, and called Juſtinian's Novels, which were writen in Greek, 
_—_ the Seat of the Empire «as then at Conſtantinople, where Latin was little 
underſtood. | | | 

But theſe Novels have been tranſlated into Latin four Times, and the laſt and 
fourth Tranſlation is more valued than the other three; becariſe it was made after 

Seringer's Greek Copy printed at Baſle by Hervagius, which is a Copy from an 
Original, written. 01th Tribonian's own Hang. | 

So that the Body cf the Civil Law conſiſting of rhe Code, the Digeſts or PandeQs, 
the Inſtitutes, and Juſtinian's Novels, - rhe Students of this Law are from him called 

| the Juſtinianiſts. | | : 

But theſe Books vere loſt for a long Time through the Incurſions made by the 
Barbarous Goths into Greece and Italy, til! the EiYeror Lotharius the 2d. about the 
Tear 1150. reſtored the Code, and the Latin Tranſlation of the Novels, as we 1040 
have them : And about * ſeven Tears afterwards at the Siege of Malphi, ( Town * 114, 
in the Kingdom of Naples) wwhich was taken by him, the Soldiers amongft the 
Plunder of that Place, found a Manuſtript Copy of the Pandects, compiled by Juſti- 
nian's Order, which vas afterwards carried to Florence, and is now called the Flo- 
rentine Pandect, which is accounted the myſt authentick Copy at this Day. 

The Laws of Juſtinian being thus reſtored to the World, became more famous in 
Italy than ever, and from thence ſpread all over Europe, and were received in cve- 
ry Kingdom and Principality, without the Sanction of any Secular or Eccleſiaſtical 
Power ; and by wway of Excellency it was uſual then, as tis at this Time, to call it 
the Law of Laws. ; 

'Tis 


. 
” 


Some Account of the AUTHOR. 


Tis true, he likewiſe tells us, that he hath inſerted 


ſome Statutes in this Edition, and that he hath men- 


* Anno 1611. 


1 Auno 1635. 


tioned ſome Cuſtoms pertinent to the ſubject Matter; 
but not a Word of any Common Law Caſes, either in 
the Preface, or throughout the whole Treatiſe. 

The ſecond Edition was publiſhed about * 21 Years 
after the firſt ; which though a Maſter-piece in its Kind, 
yet it wanted ſome Common Law Caſes to quicken the 


Sale, which were ſupplied by thoſe who ſer forth this 


Edition after the Death of our Author ; and probably 


for that Reaſon, that Impreſſion went off within half 


the Time of the former. 
For there was a + third Edition of this Treatiſe about 


24 Years after the Second, in which there was a Multi- 


} Atben. Oxon, 
iz ver bo. 


Anno 1677. 


rude of Common Law Caſes inſerted ; and if we believe 
the + Oxford 1 that Impreſſion was ſold in a 
very little Time; for he tells us there was a fourth E- 
dition in the Year 1640, which was about 5 Years after 


the Third. 


The laft Edition was publiſhed almoſt 50 Years ſince, 
and therein moſt of the Common Laws Caſes relating 
to Teſtamentary Cauſes to that Time. : 

But there being a great Number of Caſes of that 
Nature judicially determined ſince the laſt Edition of 
the aforeſaid Treatiſe, which (as already hath been ob- 
ſerved) was above 50 Years ſince ; there ſeems to be a 
Neceſſity of publiſhing it once more, with an Addition 
of all thoſe Caſes which have hitherto been decreed in 
any Court of Equity, or adjudged in any of the Courts 


of Common Law, relating to Teſtaments or Laſt Wills, 


to this very Time; and in this Edition the obſolete Stile 


of the laſt is corrected through the whole Treatiſe, that 


it may be read with Pleaſure, it being now the moſt 


compleat a ee of the Civil, Canon, and Common 


Law, concerning Laſt Wills and Teſtaments, Admini- 
ſtrators, Deviſes, Executors, Legacies, and every Thing 
in general, pertinent to thoſe Matters. 


. THE 


| THE 
ABBREVIATIONS 


IN THEE 


Marginal Latin Notes throughout the Treatiſe, alphas 
betically explained. 


A Fuſtin. (i. e.) apud Fuſtinianum, in his Inſtitutes. 
2 Ar. (i. e.) Argumento, by one Argument drawn from ſuch a 


Auth. (i. e. 85 3 in the Authenticks, (i. e.) the Summary of ſome 
of the Novels inſerted in the Code under ſuch a Title. 

Cap. (i. e.) Capite or Capitulo, in the Chapter of ſuch a Novel. 

20 5 (i. e.) Codice, 1 5 Code. 

C. Theod. (i. e.) Codice T heodoſiano, in the Theodoſian Code. 

Col. (i. e.) Columna, in the Column of the Book cited. 

Coll. with a double LL. (i. e.) Collatione, in the Collation of ſuch a N ovel. 

C. or Cont. (i. e.) contra; this denotes a contrary Argument. 

D. (i. e.) Dicto, the aforeſaid, (viz.) the Law or Chapter before cited. 

D. (i. e.) Digeſtis, or in the Digeſts, 

E. (i. e.) Eodem, under the ſame Titte. 

F. (i. e.) Finalis, the laſt or latter Part. 

Fi. e.) the Digeſts or Pandects; the Grecians uſed the Letter n to ſig- 

nify Pandects; the Romans changed it into two F, thus joined. 

GI. (i. e.) Gloſſa, the Gloſs. 

H. (i. e.) hic; this Capital Letter ſignifies here, in the ſame Law, Para- 
graph, or Title. 

H. Tit. (i. e.) Hoc Titulo ; the Capital Letter H. joined with I, 3 

ä in this Title. 

I. (i. e.) Infra, beneath or below. 

J. Glo. (i. e.) Tuncta Gloſſa, the Capital Letter 7. joined to Glo. ſignifies 

the Gloſs joined to the Text cited. 

In Auth. Coll. 1. (i. e.) in autbentia Collatione 1. in Tuftinian's Novels, Sec- 
tion I. 

Inu F (i. e.) In fine, at the End of the Title, Law, or Paragraph. 

In Pr. (i. e.) In principio, in the Beginning, and before the firſt Paragraph 
of a Law. | 

In F. pr. (i. e.) In fine priucipii, towards the End of a Beginning of a Law. 

In Sum. (i. e.) for the Summary. 

L. (i. e.) Lege, in ſuch a Law, 

Li. or Lib. (i. e.) Libro, in the firſt or ſecond Book. 

Nov. (i. e.) Novella, in ſuch a Novel. | 

Par. (i. e.) Paragrapho, in ſuch a Paragraph, Article, Title of the Law, or 
the Inſtitutes. 

Pr. or Prin, (i. e.) Principium, the Beginning of a Title or Law. 

n the Greek i ſignifies, in the Pandects. 

&, Qu. or Kues. (i. e.) Queſtione, in ſuch a — 

Ry. or Rub. (i. e.) in ſuch a Rabrick or Tit 

S. C. or $21. (i. e.) Kilicet, that is to ſay. 

Sol. (i. e.) Solutio, the Anſwer to an Objection. 

Sum. (i e.) Summa, the Summary of a Law. 

F. This Mark ſignifies a Paragraph. 

T. or Tit. (i. e.) Titulus, a Title. 

P. (i. e.) Verſiculo, in ſuch a Verſe, Part of a Paragraph. 

Lt. (i. e.) Ultimo, the laſt Title, * or Law. 
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A Teſtament being un- 


doth not differ from a 
lat Will, 6. 1. Wherein if 


ANALYSIS of che Firſt Pare 


| derſtood in a general Senſe./ 


AN 


Wherein is ſhewed what a 


TESTAMENT or LAST WILL is, 


And how many Kinds of Teſtaments there be. 


we : C. 9. 
I. 


Unſolemn, 5. 10. 


An Executor 
be named, it is 


more properly 1 „ 8 15. 


called a Teſta- 2 or 
ment, 66. 1, 2, Nuncupative, F. 12. 
10. which is ci- ; 
ther. by Military Teſtaments, 
' . 14. 
Privileged, 6. 13. 2. Amongſt the Te- 
bs 3 Whereof & ſtators Children + & 


or 

Unprivileged, $. 17.( ſome be | 16. | 
3. To charitable or god- 
ly Uſes, $. 16. 


— 


No Executor be na-) Ci. Codicil, 6. 3. 


med, then it ſtill re-( 
taineth the Name of a >a Cz. Legacy or Deviſe, 6. 6. 


laſt Will, 6. 4. And 
doth comprehend 3. Gift in Regard, or becauſe of Death, 6. 7. 


AN 


1 


7 
. 

FP: 
- 


Eve Perſon | 


may make a Te- 
ſtament or Laſt 


Will; certain 4 


Perſons excep- 

ted, 6. 1. of 

whom ſome are 
rohibited by 
caſan. 


AN 


4 ANALYSISof che Second Part: 


Wherein is declared who may make a 


TESTAMENT, 


C Children, 6. 2. 
. They want 


Diſcretion ; as 


4 


2. They want 
Freedom; as 


Senſes ; as 


4. They have 


committed ſome 


C He that is drunk, 9 6. 


3. They want ſome 
of their principal 


2 5 Inceſtuous Perſons, *. 


.- Prodigal Perſons, 5. 23. 


And who may not. 


A | 


* 


Mad Folks, 6. 3. 
Idiots, 6. 4. 
Old Men childiſh. 6. 5. 


Bondflaves and Villains, 6. 7. 
Captives and Priſoners, F. 8. 
Women Covert, . 9. 


42 
Dumb and Deaf, 6. 10. f 
Blind, 5. 11 


Traitors, 6. 15. 
Felons, 6. 13. 
Hereticks, 5. 14. 


Apoſtates, 5. 15. 3 
Manifeſt Ulſurers, $. 16. 
Sodomites, 6. 18. | 
Libellers, $. 19. 

Wilful Killers of themſelevs, b. 20. 


Outlawed Perſons, $. 21. A 
 Excommunicate Perſons, $. 22. 


| 


He that ſweareth not to make a 
Teſtament, 6. 24. | 

He that is at the very. Point of 
Death, $. 25. 


Of which Kind of Perſons 
the greater Part are not utterly 
inteſtable , but in ſome Caſes 
only. | 


In this ſecond Part this Que- 
ſtion alſo is briefly touched, 


Whether a King may bequeath 
ro Kingdom to whom be will, 
25. 


Eccleſiaſtical Perſons, f. 26. 
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ANAEYSIS of che 1 Hird/ Parr: 
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Deſcribing what 


A 


And how 1 may — ace by Will. 


» Gayel-kind, 6. 2. 


P 1 1. l | 
1. Lands, Tene- „ ſee helden in 
{nents and Heredita- Whereof ſome | 
ments; they are not Hare appoin 
822 but in cer- by 


2. Burgage-tenure, f. 2. 


:. 2. Statutes, viz. C 1. Socage-tenure, 5. 3. 
a I « 0 | — | » $3 
- ated ans 34 ol Re 8 ; 114 2 8 en in ; 
Wat Things Nn Kii rie, . 3 


by Will ; it we? 1. The Teſtator hath jointly with another, 
regard 


2. The Teftator hath as Adminiſtrator, 12 

2. Gootls and Chat- 3. The Goods of the Realm, Vit 1 the ancient 
tels, they are deviſa- |, Crown and 
ble, except in . 


f tain Caſes, 5. 5 j 
hen tho Thin op 4 Belong to | 
—— areſu 2 

5. Deſcend to the Heir, and not to the e 


E | 6. Belong not to the Teſtator, but to another, 
2 3. . Committing of the C1, Who may int a Tutor, 6. 9. RY 
84 Tuition of Children, | 2. To 7 4 may be 2.2 30 iT In 
| eſpecially _ the 3. Wer + ys — 1. 11. 1 
2 | Province of Fort,“ 4. In What. A Tutor ma appointed, 12. 
3 | | Concerning Met Offioe 4 
| ce Thing divers Que- 5. What is 80 u Tor, 6. 13. 
ſtions are examined N 
1111 3 N Koans the Tutorſip is ended, 9. 14- 
7 | 4 I. ace, Tenemens and 1. Sooage-tenure; all 


Hereditaments holden Fin g 2. Knights - ſervice; 2 Parts df 3 is - pgs 


How much 2. Goods; i. Exceed his Goods and Chattels, the Teſtator cannot bequeath 
ma be diſpoſed * * any Thing in Prejudice of his Creditors, 6. 16. — 


by Will; if we} caſe the 
a reſpec Debts due = I. No Cuſtom, all is deviſable, 5. 16. 


by the Te- his Goods and 


or de Chattels, but ofibeſe 2. Any 'Caltom,, 1. Wife and Chil- 
that ſome what leur (as there is d ren, the 3. Part . 
dath remain within the Pro- Ja. wife alone, or mo 
clear, the Fthere'j\vinee of Tork, C Children alone, r!“ 
Debts and Fu- | be fand in divers Jthe one Half ( ble, 
nerals deduc- other Places,) iff 3. Neither Wife „ 


the Teſta tor have nor Children, all 


21 44 
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FORMS of TESTAME NTS. 
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3 — a + 4. Ne 1 cvbat 
: 7 25 I 1. 4 * £7 " 0 5 WW: EN . crds ra 
"A 4 - K* LON ahne , 4 | ion to conditigna 
; R 
| thereof; as in every Conditions there be. 
the Naming To à certain nga which Kind! 3. What is the Effe# of 
of an _ 2 1 or Form of | a Condition, 6. 6. 
cutor, | > (From erpripip Hom erpripfing \| making an 4. Whether every poſſible 
who may 5b. Executor di- Condition l to be obſer- 
appointed vers Things | ved preciſely, $. 7. 
* niverſally, 6 g 2 conlider- 12 — 
1 or . Jed; ei- be account fer accompli 
J Js RS fi TJ ally . — ed, aubenſt doth not ftand 
9 ns . E rſte-"Eon- | by the for or Legata- 
ditional Af: | ry evberefore the ſame is 
| In the Fafa De ſignation of | not accompliſbed, h. 8. 
| | 4. | Fa an Executor, | 6. Whether be that is Ex- 
8 In the 2 , 3 Ke theſe Things | ecutor, er to <vhom any Le- 
2001 1 are Cxaini- | gacy is bequeathed cond:ti- 
< a ' _ e f | od: Viz, onally, may in the mean 
Of the | | 11 * of to 116! | Time, whiles the Condition 
Forms -of | „ 5. int 400 70 Ki dependeth, be admitted to 
Teſtaments ; }- | With he the Executor ſhip, or obtain 
ſome be | ; the Legacy by entring into 
: Bonds to perform the Con- 
: dition, or elſe to make Re- 
; f ſtitation, F. 9. 
: ; | 7-Whetherit be ſufficient 4 
4 ' : W * that the Condition was once 3 
2. Appearance there-, t accompliſhed, though the = 
of, that is to 7 duo 5. 1 * ſame —_ 10. 
proof; which is to y b v 21. [0 8. How far thoſe Condi- 
_be made ' Writing, I tions, whereby the Libert 
+51 | of making Teſtaments F 
| bindred, be lawful or un- 
| 10 £9129 442901 Jawa, 5. 11. 
q 320 „bon The, 9. Hoc far thoſe Condi- 
14811 ory 4 re 6 $4 5. 28 (| tjons are Ia uſul or unlacv- 
1 l, whereby the Liberty 
var a Unſolemn Teſtament, . 1 2.0 we Seats 5. Py 
Kind of Teſtament: gf a 10. How far thoſe Condi- 
N | Written TO 5. 25: | tions are lawful, which do 
| probibit Alienation, 5. 13. 
A ( Unwritten Teſtament, 9. 26. | 11. Within «bat Time 
: | |; the Condition may or ought 
' to be performed, no certain 
' 297 OHSS BR |} Time being limited by the 
| ; t git: | Will, $. 14- 
12. Of the Underſtanding 


of this Condition, I he die 
without Iſſue, 6. 15. 

13. What Order is ta he 
taken concerning the Ad- 
m ini ſtration of the Goods 
„ | | | of the Deceaſed, whiles the 

e: 3 Condition of the Exe utor- 
| 2 | ſhip dependeth unac um- 


(bed, 9. 16. 
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| = OE, | 
ö F 2M SAO 
ras Le Lec I 7 4 
£ 5 And is bern of a 
” Whoſoever cannot) 
make a Teſtament by 
Reaſon of ſome Crime | 
by him committed, 
55 .-; 3G 
| A Baſtard, 5. | 
— 1 5 | ay Pita: may | 
*Y be Executor, and ca- of which Perſe 
3 — . Rt) 1 [Ao 1 Col- ſome are not utterly 
| f A incapable, but in 
copted, | ſome Caſes only. 


An uncertain Per- 
ſon, 6. 12. 
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ANALYSIS of the Sixth, Part; viz. 


0 F TH- B. 


. N £ 


J © Things 


* * = "7 * 
© + ” ” > [1 
” . * * f « 
. a, 1 : 83 Li - 
, * 
Leni 3 * 
12: „ 
. 4 


+ 4 df | 
2 F1. Whether it be of Neceſſity that 
ö . ! an Inventory be made, 5. 6. 
Pr. The Ten. my... eden { 5 Cauſe an w 4. 2 Things _ to be put into 
or: 0 ventory to be | ite invent 7. 
— yy" taks the. made; wherein } 4. Within able Tims the Inven- 
ſpecially 0 ſhip then the e Things are toy is to be made, F. 8. 
I What Goods it doth be- needful to be | 4. t Form: is to be obſerved in 
| and Char. long to his | knoun; viz, . making of the Inventory, F. 9. 
"TIC UE: 5 1 Tg: the Benefits and Ef- 
= w_ | 1 13 TOY fet „ an. Inventory, g. 10. 
yh — Debts Procure the * Befqre culom the Teſtament is 
| he did owe, Will to be pro- 1 of > Zeng, &.: 1. 
| 7 * ; wherein it 12. 
* Office — * 8 | 2 the 0 1 2 1 . 
of an Exceutor | were Exe-| | | Execut 4 m, g. 1 
teſtamentary is, j eutor and | 6 e 4 know; W,.0 & What Fees tre due in this Be- 
firſt to 2 17 Admini- ; = OE 1 - half, f. 15. 
rate andreſolve | ſtrator to 5 | | . rin PROM 
either to ac- | another, 5. |, which 13. Pay Debts, (“ How fer the Expats bound 
., cept or to re- z. eee | Legacies, and J 7279 Debts and egacies, g. 16. 
| fule the Exe- | hing 70 Mortuaries. / 2. Which Debts are firſt to be diſ- 
cutorſhi S 2. Himſelf: vſidered, un And here he i \ charged, in caſe there be not 
1. Wherein namely, e | Fug Sy * 6 Ae to pay all, f. 16. 
for hi better | whether for | ©? a | 3. How much is dus for Mortuaries. 
Ibis Skill. Bi. ; I | : 
m—_— 1 een, a * | PI 1. Hoe needfulit is, . 17. (4. 18. 
Thi - ; * | * 4 Make an Ac- (2. To whom it ought to be made 
ings, (ir in h. Fidelity, he 8 A . v 
14.) he is tobe able and | count. And here Iz. When, $. 19 
conſider the E- | fittounder- | Ide is to be ad-Sg. In what 3 9. 20. 
ſtate of take the Of- 4 nized, J. What is the End and Effet 
15h fice, 9. 3. y | thereof, $. 41. 
N * i 2 ö ue m 1 k * 5 | 
| | He muſt not do any AR which is proper 
3. Others | Va Refuſe the to an Executor; 4403 receive the Telta- 
T wick ham | Execuorſhip, |. © Þ for's Debts, or to give Acquitrances for 
| he is to | then he muſt} the ſame, &%, Burt other Acts of Chari- 
deal, chief- beware that he Nez A ty or Humanity ; as to diſpoſe of the 
ly of his Co- do not admi- Teſtatorꝭ Goods about the Funerals, to 
Kmcuter ifs niſter as Execu- feed his Cattle left they periſh, to keep 
any be. 1 tori | his Goods leſt they be ftolen ; thele 
bl | 


may be done without Danger. 
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AN 


ANALYSIS of che Laſt Parr: 


Shewing by. what Means 


TESTAMENTS or LAST WILLS 


Become void. 


2. The Things bequeathed are not deviſable, 

3. The Form of the Diſpoſition is unlawful, Eo, 

4. The Executor or Legatary is incapable of the Executorſhip, or 
Legacy, 

5. Of Fear, 6. 2. 

6. Of Fraud, 6. 3. 

7. Of Immoderate Flattery, $. 4. 


1. The Teſtator is ſuch a Perſon as cannot make a Teſtament, 
C 1 


_ 75 the Executor, or 


[8. Of Error ; in which Caſe we are to [= 


7 1. 1 Legatary, 5. 5. 
rom the 
| Beginning 4 diftinguiſh whether the Error do- 3 8 
is either reſpe& the Isubſtance Cof the Thing be- 
void or Quantity (queathed, 9. 5. 
voidable, ; | Quality | i 
wholly or g. Of Uncertainty; wherein it is ma-F 1. Executor, or ns rs 5. 7, 8. 
in Part, by | terial whether thi Uncertainty have) 2. The Thing bequeathed, $. 10. 
reaſon Relation to the 3. Dare of the Teſtament, $. 11. 
1. Solemnity. 
10. Of Imperfection; which is either in reſped off no 1 6. 12. 
2. will. 
o | f 
11. The Teſtator hath no Meaning to make his 3 F <1 
- laſt Will; as when he ſpeaketh aſti 4 3 
: | ugly, 
Sometimes | | 
the Teſta-< "1. A later Teſtament, 6. 14. 
ment was The 2. Revoking 
| whole Te- - 7 the Teſtament made, 5. 15, 16. 
ſtament; as/ 3. Cancelling 5 
by 4. Alteration of the State of the Teſtator, 6. 17. 
| | 5. Forbidding or hindering the Teſtator to make another 
Teſtament, 5. 18. | 
.6. Refuſal of the Executorſhip, 6. 19. 
* | 1. Ademption Jof Lega- 
: 1. The Fa of the Teſtator; asbj3 cies, 5. 20. 
2. Tranſlation 5. 21. 
1 2. Parti- 1. Become Enemy to the Teſtator, 
| cular Le- | 2. The Fad 2. Accuſe the Teſtament of Falſity, 
2. Being | gacies on- | of the Le- )3. Refuſe to perform the Charge 1m-( 
good at | ly; which gatary; as poſed in reſpe@ of the Legacy, 22. 
the Begin-< Thing doth } if the Lega- 4. Apprehend the Legacy of his own 
ning, is af- | happen by | tary Authority, RY 
terwards | divers 5. Die before the Legacy be due, h. 23. 
made Means; 
void, ei- whereof 3. Other Occa- 125 
ther in re- | ſome have | ſions; eſpeci- eg the Thing bequeathed be deſtroyed, 5. 24. 
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91 L Whether E SEE and Laſt Will be both one 


Thing, and of the manifold e of the Word e 
Teſtament. 3 


*. N 15 bs Afar "I in England. NY oof eld 
2. 4 Teftament and Laſt ill have divers Bala en 23 0 n e n nm 
7 3. Tyftament e 7 e By 305k 

; 4 e general Signification of this.Word lament; __ 5 

J. Teſfament, por generally, doth not differ ine a Loft ant. F 

6. | Laſt Mill ir à general rd, rompregesding af TIONS. 1% 2 
„ If So Wills A Teftamemts. 2 

7 A Teſtament, according to the Definition rheredf, is one R 

N . Wi ls, viz, wherein an Executor is named. 


. . -. 
- v LIT 
- 


. 


=T 


a Y - 4 — 
» 
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T. may ſeem that a Teſtament and a Laſt Will are hath one - . 
Thing, and that there is no Difference betwixt the one and abe 
the other, at leaſt here in England; becauſe we (1) have no? 17 Ny 

| neceſſary Uſe 4 of thoſe ſolemn Teſtaments, in the Making ; hs Tags 

whereof the Preſence of Seven Witneſſes, together with the Obſer-pr ons 7 Tir. th de 
vation of many more. Ceremonies, is RY requiſite by the Ci-- ee 


vil Law'®, | , Brat. de legibus & 
SI'S ebnſuetud. Anglia, 
lib. 2. e. 25. wth gerd autem. a de meme. Le m Eceleſiaſt. Angl. Tit. 6 e. 2, Peekius an 

e. Ak. K nf end. reg. 22 6. 2. Has conſultiſſima. 2 de Teſta. oh ſed cup. e de Tai. ors 

part. h. 9. u 12 | 


- 1 
3 34 


On the contrary, it ſeemeth that ale are not both one, . „ 
they have divers Names, which doth import Diverſity of Things © ; © L- fi idem. C. de 
and becauſe (2) they have different Definitions, for it is received for r Codicil, 

an infallible Axiom, that ihe! Definitions — different, the Things 

defined are diverſe 4. As for the former Reaſon, it may be thus an- #Everar.& OIden. 
ſwered : That tho our Teſtaments be — ; yet it doth nat loco a definirione, 
follow that therefore we have no Teſtaments, or that our: Teſta» | 
ments are therefore meer Laſt Wills. For an © a»ſolemn Teſtament (i e ben 1 hath. 


is a Teſtament, and that properly 3 ſtrict Interprotation, as here- Za 28 


= hat a Teſtament or Laſt Wall is. Part I. 

2 | after ſhall be confirmed, when we ſhall ſpeak of unſolemn Teſta- 

f Infr. eadem part. ments f. And ſo the Concluſion ſeemeth rather neceſſary than pro- 
ow. bable, that a Teſtament and a Laſt Will are not both one, but dif- 
- ferent. Notwithſtanding, this Concluſion is not ſimply or perpetual- 


ly trac, for in ſome Reſpects they are both one, though in other 


Reſpect they differ. 3 
| - Underſtand therefore, that (3) a Teſtament may be taken TWO 
Bar. in l. v. e. 6 Ways; largely and ſtrictly 8. It is ſaid (4) to be taken largely or 
er — generally, when the Signification of the bare Name or Word Teſta- 
in I. 1. fl. de Teſt. ment (which in Latin is Teſtamentum) is had in Conſideration h. This 
> Glo. & DD. ind. Word Teſtamentum is as much as Teſtatio mentis i, that is to ſay, a 
Lib a. inſtit Tit de Teſtifying or N of the Mind, So writeth the worthy Empe- 
Teſts. ord.in prive. ror l nas, after Fulpitiut 1, Which Definition others (without 
Juſtiman ff co Cauſc) do ſharply reprehend m, as though Juſtinian or Sulpitius had 


| ä contended to deliver the _ Etymology of the Word 'Teſtament, - 


1 tf 7 and not a certain Alluſion rather of the Voice only ®. When this (5) 
the Empire, and theſe Word Teſtament is utteted in this general Senſe, it differeth not from 
were compil dfremthe a Laft Will e; and any Laſt Will, be it a Codieil or other Kind, may 
dofien, and Hermo- be ſo termed a Teſtament, that is to ſay, a Teſtifying or declaring 
2 r — of the Mind v. And hence it is, that not only in our $pcech, but 
m Codex ; | - | | 
— ; and the 9 gur Writin alſo, we uſe the Terms of 7 Teſtament and Laſt 

= of the Fudges Mill indifferent y, or one for another. — . - 

and ſtrates, | *» 44, 4 YI-Þ 
— in 2000 Volumes, he, anno 333, reduced to 59, and caued them the Digeſts or Pandefts : He 
compoſed Four Books of Inſtitutes, being as Avidenent.of the Texts of all the Laws ; and the new Laws which be made 
bimſelf, be compiled in one Volume, and tatled The Novels. | Covar. in Rub. de Teft. ord. ex. j. par. n. 1. 
m Nempe Aul. Gel. & Lau. Valla, acetrimus Lating lingue affertor, qui hanc dedugionem libero ore deri- 
dent; ille 1. 6. c. 12. hie lib. eleg. 6. cap. 3. Quad (ut aiunt) non magis dileatyr teltgmentum, a monte, quam 
calceamentum, quam ſalſamentum, quam orna m, e, I enim tonantur hane notam exeuſare 
ub. de teſt. ex. . part. n. 2. Inter Erymologiam' vero & 


Alciatus in L. Taberne, ff. de verb. 1ig. Coyar. i! 
alluſionem hoc intereſt, illa in verbi veritate radicata rem ſpſam 1 quam vocem interpretatur; 
rem Olden. & E 1660 ab 


ifta nuda i ſimilitudi m magis | 
RX in L. 18 47 Pa — eel, pen. Ba 1 . dans verbum. C. Com. de leg. & Lindy. 
in. c. ſtatutum. verb. ult. vol. de teſt. 1. 3. Provincial. conſtit. Cant, f Gloſ. in I. a, de conſtit. Peey. C. Bar. 
Bal. & Lindy. ubi uhr. 5 5 
It is taken ſtrictly, when it is — according to that Definition 
LI ff de Teftam, invented by Ulpianus d, hereafter enſuing 7: And being taken in that 
r 6. Prox . Senſe, it Sitfreth from a Laſt Will f, yet not as oppoſite thereunto, 

AI Go but as the 2 differeth from the general for every Teſtament 

R ubi ſüpt, is a Laſt Will, but every Laſt Will is not a Teſtament. To ſpeak 
an. tit r more plainly,, thus they differ. A (6) Laſt Will is a general Word, 
t. 4 ubi tragic and agreeth to every ſeveral Kind of Laſt Will or Teſtament u: But 
guinque ſpecies ult. a Teſtament (7) properly underſtood, is one Kind of Laſt Will, even 

| quarum. 1 & that wherein Exęcuror is named. For by the naming of an Execu- 
mo de Prat. de.in- tor it diftereth from the reſt vx. Vogt $ 


* 


terp. ult. vol. I. 2. n | 
72 þ fl, g. & Phil. Fenn, in Rab do rf. lib 6 qui locis | alias inſuper ſpecies referunt, 5 Infr. 

Tis now become a common Conveyance of Eſtates, the Original 

whereof was ſoon after Property was ſettled per jus naturale, but 

the Solemnities were introduced per jus Civile ; T4 that Wills as to 

their Subſtance are de jure Cemium; but as to their Forms an 
Solemnities, they are de jure Civili. 


6. II. The 


e candies. 2 1 
” 
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$. II. The Definition of a Teſtament. 


1. What a Teſtament is. 


2. The Definition of a Teftament | unworthily reprehended. 


A Teſtament (1) is defined after this Manner: Teſtamentum eſt vo- 
luntatis noſtræ juſta Wee de eo quod quis poſt norten 
ſuam fieri voluit J. A Teſtament is a juſt Sentence of our Will, L. j de Tet: ff. 
touching that we would have done after our Death. Es 
Some (2) there be, who do cenſure this excellent Definition to be 
defective *, though unworthily ; (but nothing can content a cu- - Accurſ.& paul. de 
rious Head:) whoſe Error is detected, and the Definition ſuſtained, g: in . 1. J. _ 


in the Expoſition following b. — eng — 


ntroy fedtiſſimam, nemini 
licere in controverſiam revocare, refert Michael Graſſ. Theſaur, com. op. f. Teſtam. g. j. » In $ prox:n.19. _ 


"Tis by others defined to be an Appointment of an Executor or 
e Heir, made 2 to the Formalities preſcribed by 
Law; and here tis to be obſerved, that the Heir in Blood may be 
a Teſtamentary Heir, if he is inſtituted by the Will of the Teſtator, 
and accepts the Succeſſion, for his Will is in the Place of a Law, 
both as to the Teſtamentary Heir and Executor, and Legatees, 
wherein his Intention is chiefly to be regarded. _ | 


F. III. A brief Expoſition of the former Definition. 


1. Definitions dangerous in Law.. | 
2. The Cauſe of this Danger. ; | 
3: = is rare if the Definition be ſo juſt that it cannot be over- 
throtyn. | | | 

4. 4 juſt or perfect Definition profitable to many Purpoſes. 
The 2 ion of this — | _ | 

6. Juſt, hath divers Significations. 

7. Juſt, oppoſed to that which is wicked. | 2 

8. The Telarc may not command any Thing againſt Juſtice or 
Equity, &c. 3 EE 

9. Juſt, taken for full or perfect. 

10. The Teftament muſt not he unperfett. 

11. Imperfeftion teſtamentary twofold. | 
12. Teſtament umperfect in reſpett of Solemnity. 

13. What Solemnities be — in making of Teftaments. . 

14. Teſtament unperfett in reſpect of Will. 

15. Whether the Teſtament being unperfett in reſpect of Mill be void. 
16. A farther Meaning, by the Word Juſt being taken for perfect. 
17. Every perfect Will is not a perfett Teftament. 

18. Their Error detected who reprehend this Definition. | 

19. Lax maketh a Teſtament to differ from other Kinds of Laſt 
Wills. | | 
20. Of the manifold Significations of this Word Sentence. 

21. Teſtaments ought to be made with Deliberation. 

22. Such as have not the Uſe of Reaſon cannot make a Teſtament. 
23. Unadviſed Speeches make not a 1 | 
24. How it may be proved that the Teftator had animum teſtandi. 

25 | i : 25. Boaſting 
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25. Boaſting IWords do not diſpoſe. | 3 
26. Two Kinds of judicial Sentences, Interlocutory and Diffinitive. 


27. Contrary Effects of theſe Two Sentences. 


* . 


28. Teftaments compared ſometimes to an interlocutory Sentence; 
ſometimes to a Di ſſinitive. 
29. The Will of the Teſtator, the Governor of the Teſtament. 
30. The Meaning of the Teſtator is to be ſought diligently, and 
kept faithfulh. | 
31. Meaning to be preferred before Words. 
32. Fear and Fraud make void the Teſtament. 
33. The Teſtator muſt be ſui juris. | | 
34. The Teſtament not to be referred to another Man's Will. 
35. How a Teſtament doth differ from other Sentences. 
36. The Teſtament is of no Force until the Teſtator be dead. 


* L.omniagiſfnitio Efinitions (1) are ſaid to be dangerous in Law ©: The Cauſe 
ee rs her (2) may be attributed to the Multitude of different Caſes d, 


cur.cum ſuis ſequa- 


cibus, definitionem the Penury of apt Words ©, the Weakneſs of our Underſtanding f, 


Pro reg. ſumendam and the Contrariety of Opinions 8. For amongſt ſuch Variety of 
Filo min wider Things, either * Aiſeem the true Eſſence thereof h, . 
nolt & aliorum do not aptly deliver what we conceive i; or elſe theſe Perils being 
Als loguitur de de- paſt, at Icaſt in our own Opinions, yet are we ſtill ſubject to the ri- 
finitione proprie & gorous Examination of all Sorts of Men, and muſt abide the Verdict 
— _ and Sentence of the deepeft Judgments k. And (3) it is rare l, if 
eque. L. non 

Cunt. ff. de Legi- one Man at leaſt, among ſo many, do not eſpy ſome Defect or Ex- 
wu. og in the Definition, whereby the ſame may be fubverted n. Which 
1 ju. Thing, if it come to paſs, then the Definition being overthrown, all 
Macagnan.decom- the Arguments drawn from thence, and whatſoever elſe dependeth 


muni opin. in prin- thereupon, is in Peril to be overturned a. No Marvel then if Defi- 


ipio. * 
5 C.quia diverſita- nitions be reported to be dangerous. 
tem. in prin. de 3 | | | 
conceſ. præben. extr. * Id quod nemo non fatetur eſſe difficillimum, Dec. Cagnol. & alii in d. L. omnis 
diffinitio. i Quum plura ſint negotia quam vocabula. I. 4. de præſerip. ver. Fo * I. 1. f. j. ff. de dolo. 
DD. in Rub. Sol. matr. ff. Sane ut mirum fit videre, & ibi, & m alibi, quomodo pugnant inter ſe homi- 
nes dodctiſſimi in definiendis rebus. ! Quod autem fic ſcribitur, (Parum eſt, &c.) in d. I. omnis diffinitio, 
fic legitur « Budeo, (Rarum eſt:) quz lectio facilius ſuaderi poteſt, quum alias maneat ſermo ſubabſcurus. 
m Mantic. de conject. ult. vol. lib. 1. tit. 4. in fin. . fi definitionem pro regula intelligendam ſentias 
cum Accurſio, unde quzſo illa magna periclitatio ſubverſionis? Efto enim tot quaſi milites occidi quot patia- 
tur except. regula. At horum dux interim (nempe ipſa regula) non ideo proſternitur, immo firmat exceptio 
regulam in non exceptis: ita ut probe contra ſeipſum hae ſimilitudine fretus diſputat Accurſius, dum admo- 

neat ut quiſque ſtet firmus regulæ, velut Bononienſi Carotio, licet aliqui capiantur de ejus euſtodibus: Et fie 
licet aliqui caſus a regula ſubtrahantur, reſpondeatur (inquit) hoc eſſe ſpeciale, & fic regula erit firma in 
non exceptis. Hæe ille in gloſſ. in d. I. omnis diffinitio. Qpod nihil aliud eſt quam fi dixiſſet, regula lædi 
quidem poteſt, ſubyerti non poteſt. Quare cum definitio de qua hie agitur adeo fit ſubjecta periculo, ut om- 
nino ſubverti poſſit, certe non magis erit regula, quam illud neſcio quod Carotium Bononienſe eſt definitio. 


-- 


„ Nomoe ond in.. But if, contrary to the common Courſe, the Definition be ſo juſt, 
enpo Joe ca. that it cannot be juſtly reproved o, (4) then tis profitable, and ſo ne- 


los complexa ca- 
us convertarur ceſſary, that from thence, as from the Root and Fountain, every 


_ —_ 0 Diſcourſe ought to take his Beginning P ; the rather, for that there- 
rium eſſe ad conſti- by (amongſt many other Benefits iſſuing from the Definition 4), the 


tuendam legitimam whole Nature or Subſtance of the Thing defined (which otherwiſe, 


ave —gan wb — for the Abundance of the Matter thereto belonging, may ſeem infi- 

nolus, contra com. Nite) is plainly declared, and that in few Words r. | 

munem, immo ne- : | 

gans contrariam eſſe communem. in d. L. omnis diffinitio. P Cic. lib. 1. offic. quod tamen Cagnolus intelli- 

git de definitione Nominis, non Rei. Cujus fi vera fit opinio, & nos id ipſum obſervayimus, dum quid & 
notuplex fit hæe vox Teſtamentum ſuperius tradidimus. © Ut argumentationes, que ſæpiſſime a defini- 

tione deducuntur, quarum quanta ſit vis & utilitas, copioſe & eleganter Olden. Topic. legal. loco a defini- 

tione. = Glofl. & DD. maxime Cagnol. in d. L. omnis diffinitio, Everard. loco a definitione. of 


I Now 
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Now therefore (5) leſt this Definition of a Teſtament, not being 
rightly underſtood, might ſeem either more dangerous or leſs com- 
modious than it deſerveth; I thought it expedient to add this Expo- 
ſition following. | 55 
Firſt, Whereas a Teſtament is defined to be a Juſt Sentence ſ, we * amps 
are to conſider that this (6) Word Juſt hath divers Significations in tg I. 9. *. 
the Law. Sometimes (7) it is oppoſed to that which is wicked, or 8 pore: 
repugnant to Juſtice, Equity, and to good Manners r. Being taken; 1 
(8) in this Senſe, we are to underſtand, that the Teſtator cannot perfectiſſimam, nec 


l IE : . . ht in controverſiam 
command any T hing that is wicked, or againſt Juſtice, Piety, E- men oo 


quity, Honeſty, Cc. u For Things unlawful are alſo reputed im; Graff. d. 6. teſt. q. i. 


flible : And therefore if the Teſtator ſhould command any ſuch * Summa Hoſtien. 
tit. de teſta. $. quid 


Thing in his Teſtament, the ſame is not to be obſerved x. As if he gt. Schar. in Rub. 


ſhould will any Man to be murdered ; for this is againſt the Law of de teſta. C. n. 2. 
God : Or if he ſhould command his Body to be caſt into the River; | E. Nemo de tes. 


for this is againſt Humanity 2: Or if he ſhould command his Goods Inff. ff. Bar. in d. L. 


to be burned; for this is againſt Policy *: Or if he ſhould command Boe po . h | 


any ridiculous Act, or prejudicial only to his own Credit and Digni- f. de verb. fg. fol. 


ty; as if he ſhould will his Burial or Funeral to be ſolemnized with 8868. 
May-games, or Morrice-dances; for this were to manifeſt his Folly, ee on OR 


or at leaſt to make Queſtion whether he were of ſound Mind and gir. &. Summa Ho- 
Memory b. In theſe and the like Caſes the Executor, in not per- 2 1 —— 
forming the Commandments or Requeſts of the Teſtator, is not on- dachi 4 L. ae 


ly holden excuſed, but is highly commended e. y Exod. e. 25. 
1 Quidam ff. de 


cond. inſtit. Sichar. in Rub. de teſta. n. 2. C. 3 Expedit enim Reip. ne quis re ſua male utatur. $. Sed & 
major. inſtit. De his qui ſui vel al. jur. b D. L. quidam & L. condit. el. 1. & 2. ff. de cond. inſt. Siehard. in d. 
Rub, de teſta. C. Caftrenſ. in L. Non oportet C. de his quibus ut indig. © D. L. quidam, & ibi Ang. Paul. 
de caſtr. & alii, & videas etiam Mantic. de Conject. ult. vol. li. a. tit. 5. n. 9. e 


Furthermore (9) this Word Juſt is ſometimes taken for Full or 
ect d. So we ſay, when a Woman hath gone her full Time 4 Bar in d. L. 1 ff. 


with Child, (which is commonly Nine Months e,) that ſhe hath de teſta. Sichard. 
in Rub. de teſta. C. 


gone her juſt Time. So we uſe to ſay juſt Age, for full and perfect Car ig 
Age; and ſo, juſt Weight, juſt Meaſure, juſt Number f for full and . rgecdg 


perfect Weight, Meaſure, Number 8. The (10) Word Juſt, being 2 mo 


thus underſtood, that is to ſay, for full and perfect, all teſtamentary ,cyoc. donan. verb. 
Defects and Imperfections are thereby excluded. Wherefore the ſuſeeperit, ubi non 
'Teſtament ought to be full, compleat and perfect; otherwiſe being minu eleganter 


5 dili 
an unperfect Teſtament, it is ſaid to be no Teſtament h. — ner 


V 18 = . | , lier uterum ferre 

valeat. f L. Filius familias de leg. 3. ff. Rebuff. in L. juſta. de verb. fig. 5 Covar. in Rub. de teſt, ext. 
pri. part. n. 4. ejuſd. farinz eſt quod ibi dicitur, Juſtus exercitus, juſta elaſſis, juſta pugna, juſtz ſtationes, 
juſtum volumen, juſtus error, &c. Adde quod ſeribit Minſing, in Rub. L. de teſta. lib. 2. inſtitut. jur. Civil. 
® 6. Ex eo inſtit. Quibus mod, teſt. infir. 


The (11) Teſtament is ſaid to be imperfe& in Two Reſpects, ig. 
in Reſpc& of Solemmity, and in Reſpect of Mill or Meaning I. The Bar. Sali inL.hac 
(12) Teſtament is imperfect in Reſpect of Solemnity, wherein ſome . ven 
of the legal Requiſites, neceſſary in the Making of a Teſtament, be ſta Boer. dec. 240. 
wanting k. Hereupon divers Writers have interpreted the Word Fuſt „ Scharf in d. $. 
in this Definition to ſignify ſolemm l, that is to ſay, furniſhed: with Vieliue in tit. de 
ſuch due Rites and Formalities as the Law requireth. Howbeit (1 3) tefta. ordin. inft. n. 
all the ſuperfluous Solemnitics of the Civil Law are vaniſhed out of 1 
the Kingdom of England. Only thoſe Solemnities remain which be de teſta. C. n. 2. 
Juris Gentium m. Which being the Common Law to all Nations & Jeff. ead. part. 
through the World, ought to take Place, and is to be obſerved, un- 5 
| leſs 
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K 


leſs by the particular Laws of ſome Nations or Countries, written 
Nam jus pentium or cuſtomary, ſome other Proviſion be cſtabliſhed or praiſed n. So 
ommbus cf tom that with us it is ſufficient, to the Effect of Executing the Teſta- 

& per totum g > 7 
ment, that the Will and Mind of the Teſtator do appear by Two 


terrarum orbem e- | 
tram hodie viget, ſufficient Witneſſes : Saving where Lands, 'Tenements and Hercdi- 


niſi aliud ſpeciali- ö 3 
— proviſumrve taments are deviſed ; for then the Solemnity of Writing is alſo ne- 
C 


jure ſcripto, vel 
ſtatuto, vel conſue- 45 5 : Jo” : : ; 

ane Zac in G. (14) Teſtament is ſaid to be imperfect in Reſpect of Will, which 
Late e nt: the Teſtator 2 but cannot finiſh fs wy 9 
bun u 1 n fore (15) whiles the Teſtator is in making his Will, and whiles he 
—— IS de yet intendeth to procced farther at that preſent, either by adding or 
reſta.].3.provincial. djminiſhing any Thing to or from his Teſtament, or by altering 
1 mag ry 8 32 any Thing therein, (as commonly Men do uſe to put in, put out, 
e. prim. and change many Things before they make an End r,) he be ſudden- 


prim a} 
$ BarSichard.&alit ly ſtricken with Sickneſs, Inſanity of Mind, or other Impediment, 


in L. h. ſultiſ⸗ a 
fims, $. ex imper. Whereby he cannot then finiſh or perfect the ſame as he would, and 


feQo. C. de teſta L. ſo die: This his 'Teſtament, being imperfect in reſpect of Will, is 


dl quizira. & eod. therefore void, even touching that which was done, which he did 


tit. L. furioſ. C. qui | 
teſta. fac. pol, 7” intend then to alter, before he had made an End f; by Reaſon of 


* Jul-Glar-$ceſtam. the Defect of the Teſtator's Conſent, without which the Teſtament 


214 gun Se is not of any Value *. Nevertheleſs, not every Teſtament which is 


furioſ. Ja 


__ Force : For in many Caſes, yea and for the moſt Part, ſuch 'Teſta- 
© Sichard. in g. L. ments are effectual for ſo much as is already done, as elſewhere 


- pay mon 5 more abundantly is confirmed u. 


de teſta. C. n. 1. » Infr, part. 7. f. xii. 


* Where Lands e By our Law, tho it is required, that Wills ſhould be in * Wri- 
je ting, yet formerly it was not neceſſary they ſhould be written iz: 
the Life-time of the Teſtator; for if Notes were taken by another, 


but by the Direction of the Teſtator, and afterwards put into Wri- 


ting in the Form of a Will, and the Teſtator had died before it was 


ſhewed or read to him, this was a good Will, as appears by the 


Caſes following : | | 
32 11.8. cap.1. 34 .. Soon after the Making the Statutes 32 H. 8. and 34 H. 8. The 
Sackvill 2, Brown, Teſtator on his Death-bed defired another to eorite his Mill, who 
and Brown's Caſe. took ſhort Notes of it, and went home to write it in Form, and ſoon 


6 returned with it written, but before he came the Teſtator was dead; 
44. See Dyer 72. this was adjudged a good Will within the Statute. 


Hinton Caſe. S. P. T. S. intending to go beyond Sea wrote a Letter, in which he ap- 
Welt's Caſe, Moor pointed, that his Lands ſhould go after ſuch a Manner, and to ſuch 


** Perſons, and this was held a good Will iz Writing. | 
2 Leon.35. 3 Leon. The Teſtator deviſed his Lands by Parol, but another Perſon, 
* without his Knowledge or Appointment, put it into Writing; and 


this was adjudged a good Will, it being put into Writing in the 
| Life-time of the Teſtator. 
3 Edwards. But in the next Year there ſeems to be a contrary Judgment, 
ene N the Teſtator deviſed his Lands by Parol, and T. S. being pre- 
ent, recited the Words to him, and asked, if that was his Will; he 
affirmed that it was, then T. S. put it into Writing, for his own Re- 
membrance, in the Life- time of the Teſtator, but without his Ap- 
pointment, and for that Reaſon this was held a void Deviſe; but if 
it had been read to him, and he approved it, in ſuch Caſe it had 


been as good as if written by his Appointment. 
| The 


» +. 


ceſſary, and that to be done in the Life-time of the Teſtator P. The 


& Si- termed imperfect in reſpe& of Will, is by and by wholly of no | 


g pzegge 28 Þ 2 wa 
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The Teſtator gave Inſtructions to another to write his Will, and Downhall e. Cateſ- 
to give his Lands to one of his Sons for Life, but the Writer put it . 
down in Fee ; adjudged, this was void, becauſe it was not the Wil! 

of the Teſtator. { in 4 | 

There is yet (16) alſo a farther Meaning included in this Word _ 

uft, in that it doth ſignify full or perfect, which Meaning is this : -- 

hat the Teſtament ought to be compleat, not only in reſpect of 

Solemnity, and of Will, as is aforeſaid; but alſo that it ought to 

be perfect in this Reſpe& eſpecially, that there be no Want of any 

Thing which is neceſſary to the Conſtitution and Denomination of a Ys 
Teſtament Y. For if (17) it do contain only a perfect Declaration of, Bi in 1_ ds 
the Teſtator's Will, and Want that which is requiſite to make a Te- defis. f. Viglins £ 
ſtament, it may well be termed a perfect Will; for a Codicil, a Le- — in dit. 
gacy, a Gift in Reſpect of Death, &c. (they are all perfect in their Aliens u 1 Th. 
Kind *:) But it cannot be termed a Teſtament, much leſs a perfect berge. de verb. f 
Teſtament. This (18) Senſe and Signification of the Word Juſt, - * Nag. 
becauſe ſome Interpreters did not perfectly apprehend, they did re- Paul. de cattr. i 


were deceived; for the Perfection here meant; is an abſolute Per- wy ſt, extr, j. part. 
fection, ſuch as none other Laſt Will hath but only a Teſtament, eg) vhs 
even that Perfection that giveth both Name and Nature to elf wel 2 tic, de tolls. | 


Underſtanding. To conelude therefore, this Perfection eſpecially be- 5 cer Pu Lis 


preeable to a Teſtament only; excluding both Codicil, Legaey, Br feng, 
Gif in Regard of Death, and every other Kind of Laſt Will 4, ha- ee Rell 
Eflcnce 4 Tefan : n nog; n 23 Metin. in 


Now (19) if you will ask me what Kind of Perfection, or what 

ſpecial Thing this is, without which the Will, how perfect ſoever, 
is no Teſtament, I have told it before f. It is the Naming or Ap- ( $upr. 6,1. in fn. 
pointment of an Executor 8, (who in the Civil Law is called Hæ- 7 
res h, Heir.) * is Maid to be the Foundation, the Subſtance i, & — L He 
and is indeed the true formal Cauſe of ky Teſtament 15 15 87 yp ——— 
which a Will is no proper Teſtament l, and by the which only the rabid 
Will is made a Teſtament . f eee 

| | | 1 | 3 Bracton de leg. & 
conſuet. Ang, lib, 2. e. 26. Brooke Abridge. tit. teſt. n. ao. Plowd. in eaſu inter Greizbrook & Fox, & plehius 
infr. part. 4. 5. 2. b D. g. ante. inft. de deleg. Haddon de refor. leg. eceleſiaſt. Angl. Do. & Stud. 1.-2. 
e. 11. tract. de repub. Ang], I. 3. c. 9. ita ut Executor teſtamentarius, jure quo nos utimur, non tam re quam 
nomine differt ab eo 37 jus civile nuncupat heredem, infr. 6. 
ſen. in part. tit. de teſt. ff. 
caſu inter Greisbrook & Fox, fol. 276. 


part. D. $. ante. inſt. de delega. We- 
| L. quod pu manus. ff. de Codicil Brooke Abridg. tit. teſta. n. io. Heri io 
ddon ubi ſupr. Sp "Lbs ON 


u Vide infr. part. 4. 5. 1, 2. 


*. Sentence, This Word (20) Sentence is a general Wor „ane 
many Significations. It is ſometimes taken for a ſhort pithy 


5s L. j. de hæred. 


ar a Teſtament or Taſ Willis. Par I 


| 


-nCujusgenerisſunt of a grave or wiſe Man n. It is ſometimes taken for a Decree pro- 


fententi® dis ga. nounced by the Judge o, and in other Places it is otherwiſe taken P. 
lomonis;& aliorum It is taken in this Place for an adviſed Purpoſe, or Deſtination of 


hominum, cum Phi- the Teſtators Mind d, which Purpoſe or Deſtination of Mind being 


2 reduced into act (otherwiſe retained within the Compaſs of ſole Co- 


ta memorabilia. gitation, it is no Teſtament, but an abortive Will *,) is termed a 


| © Paul. de caſtr. © N - ſ. ſe 1 r Teſta 
| 1 Pos. in I. Sentence by a certain Excellency : Becauſe in (21) our Teſtaments, 
_— ; do coli. n e ſhould ſhew our ſelves both wiſe and juſt; repreſenting, as it were 


r Veluti pro 2 the Perſons of grave Men, and of juſt Judges. And certainly if all 
fond Poretins de the Actions of this Life ought to be performed with Wiſdom and 


fione. Coratius de 
com. opin. in princ. Conſtancy; if nothing ought to be attempted without Conſideration 
Dibtionar. eki. and Premeditation :: How much more ought the laſt Act of our 
Quandoque' ſami- Life, the Memorial of our Immortality n, even. our Teſtaments and 
a ran. Laſt Wills, to be framed with Deliberation, - and built upon ſound 
In e. fin. de conftir. and conſtant Determination * Without which it hath neither Shape 
6. in fin. * nor Savour of a Teſtament; nor is able to ſtand for a Teſtament, 
(gol ene when it ſhall be tried or proved in the Form of Law y? 6 
viſſime & clegan- f C An er 33 | T Del 
tiſſime (ut . ſolet æquiſſimus ille juris int Johannes Oldendorpius. Hoe eſt, (inquit) vera ac om- 
nibus modis abſoluta animi deftinatio, quam ſi ad alias in vita deliberationes conferas, longe excellit omnes. 
De aRion. claſſ. 4 in prine. Bald. in L. 5 given eum filio fa. ff. de hæred. inftit. Tract. de Conjecturat. 
mente. teſt. def. fol. 14. n. 6. ubi refert eam eſſe voluntatem abortivam quæ conſiſtit in intentione, & non e- 
tiam in diſpoſitione. Quod fortaſſe fuit in cauſa, quod Anglus quidam vertendo dictam definitionem a latino 
idiomate in noſtrum fic tranſtulit; Juſtam ſententiam, 4 trus Declaration. Terms of Law. Verb. Te- 
ſtament. Covar. in Rub. de teſt. ext. j. part. n. . Cic. lib. 1. offie. * Olden. de action. elaſſ. 5. 
in prin. 2 Adde quod que yivi facimus dieimuſye, ea aliquando non magni ſunt momenti, & fi quid dif- 
— pliceat, — Gor emendandi remedia & — _ — in cauſam mortis deſtinamus, id ita 
roponimus, ut c vitam nunquam mutati velimus. Old. ubi ſupra. 12 Conſule Socin. Jun. conſ. 
175 vol. 2. Hotte. conſ. 5, vol. j Hyero. Franc. in L quieguid de reg. jur. ff. b manth Pr 


; DINE 
+...  Sexing then every Teſtament is a Sentence, we may note divers 


p * 


IJ "Things. Firſt that (22) ſuch Perſons as have not the Uſe of Reaſon 
. Part 2. ©:34- or Underſtanding, * as mad Folks or Idiots, are juſtly excluded from 
« Videinfr. part. a. making Teſtaments *:; For their Devices being full of Folly, their 

"$29 4j 5 & C. Deeds muſt needs be void of Diſcretion ; and their Words are utterly 
„ ue Des in L. unworthy the Name of a Sentence: Howſoever ſometimes, more by 
kala. C. de teſts, Chance than by Cunning, they may ſeem to ſpeak wiſely -. 

cotitra - ISLET 1: $525 23 "iS ; 0 1 


o, Andr. Far- er: 
nor. pony c. ad noſtram de conſuetud. ext; cum temperament. tamen, ut infra. 2 part. f. 4. 0 


* 3 


. — —— — —— ͤER—̃ — ———— ck b a 


_ 


. Secondly, (23) that tho the 'Teſtator be of perfect Mind and Me- 

mory, nevertheleſs if he ſpeak any Thing unadviſedly; as if a Man 
- when he is in perfect Health, be demanded who ſhall be his Execu- 

tor, or have his Goods after his Death, (which Queſtion is very 
common), he forthwith nameth ſome Perſon, to whom he ſaith he 
will leave his Goods after his Death; this is not to be taken for a 
1 Leide L. Pinus Teſtament or Laſt Will, neither is that Perſon named to be admit- 
de mil. teſts. f. f. ted Executor, nor to have his Goods ©; unleſs it be (24) proved, 
. that the Teſtator, at the Time when the Words were ſpoken, had 
Jun. do Animum Teſtandi, that is to ſay, a Mind or 8 then and there- 


bl. 179. vol. a. quod * 
ee Wick Nil nnd Dug 
B proved by Circumſtances or Words alone are not ſuffi- 
 " jud, caſu 496. ubi cient ©:) As that he ſettled bimſelf ſeriouſly to the Making of his 
copioſs reſponder, Laſt Will, being then perhaps very fick, or required them which 
eurz füffeiant. Were Preſent to bear Witneſs of his Will t, &c. Otherwiſe, even as 
© Gloſl.; in $. plane. the Opinion of a Judge, being delivered privately, or extrajudicially, 
Hettoman conf. 5.-yol. 1, * Gloff. & DD. in d. L. Diyus. Menoch. in d. caf. 496. & plenius infra 1 1 


4 touching 


Part].  IWhat a Teftament or Laſt Mill is 9 
touching the Event of any Suit, is but a Prediction of that which is 
likely to enſue, and not the Sentence it ſelf, or final Judgment, 
| whereby the Controverſy is decided 8: (Which Sentence ought to be £50 ſtipulatione. 
unced judicially, after due Examination of the Cauſe f:) So — 07 
when the Teſtator doth only foretel, whom at ſome other Time, he ic. verb. fentent. 
doth-intend to make his Executor, this is but a Signification of a fu- | Ver & alii in d. 
ture Act *, and ſo not the Teſtament it ſelf, wherein is required pre- Vantius Nullir. viz. 
ſent and perfect Conſent h. (25) Much leſs is that to be taken for a ex defed. proceſſ. 
Teſtament, when as any Man raſhly, or jeſtingly, affirmeth that he r fag l a4. 
will make this or that Man his Executor, when he hath no Mean- lib. 3. n. 10 
ing at all, neither at that Time, nor any other Time, to make him gy 1. 
Executor l. For without Meaning, or Conſent of Mind, the Teſta- conc 149. vol. 2 
ment is altogether without Life; and is no more a Teſtament, than Aleiar parerg. L2. 
a painted Lion is a Lion. „ Me rp i „ - & 15 iir 


3 OHA 127. vol. 1. n. 40, 
41. Hyero. Franc. in L. quiequid de. reg. jur. ff. n. 3. 


Thbirdly, By this, that a Teſtament is termed a Sentence, there is 

a farther Conſideration offered to our Underſtanding, in Reſpect of 

the Analogy betwixt a judicial Sentence and a Teſtament. Of ju- 

dicial (26) Sentences there be Two Sorts; the one Interlocutory, the 
other Definitive *. An interlocutory Sentence is a Decree given by « Tit. de ſont. & 
the Judge, betwixt the Beginning and Ending of the Cauſe, touch- interl. om. Jud. C. 
ing ſome incident or emergent Queſtion. A definitive Sentence is specul. de ſentent. 
a final Decree, whereby the principal Cauſe and Controverſy is de- $ ſpecies 

cided, in condemning or abſolving the Party convented u. Theſe «= specul. ubi ſupra, 
(27) Two Sentences have theſe Two contrary Effects. The one of 

them, that is to ſay, the Sentence 338 may be revoked at 

any Time, fo long as the principal Cauſe dependeth undecided n. L. quod inſtit. f. de 
But the Sentence definitive cannot be revoked 9, The (28) Teſta- re jud. c. cum ceſ- 


ment of any Man, ſo long as he liveth, may be compared to a Sen- L. "pk «hoy 


tence interlocutory. For it may be revoked or altered at any Time, $-fin.C.de . 
and as oft as the Teſtator will, whiles he liveth, even until the laſt 1 Iggdg rejud. 
Breath P: And of theſe the Laſt Will prevaileth 4. But after his I. 1. dezeſeind.fen. 
Death, it is compared to a Sentence definitive r: And as it cannot C. Rebuff. in d. I. 
be revoked by the dead Man, ſo it ought not to be revoked by any Wal — 
other, but obſerved as a Law ſ, and executed as the Sentence of a tramque concluſio- 
Judge. And they are to be puniſhed that do hinder the Execution JT", de Adimen 
: of the ſame u. : | | leg: 8 e. Marthe, 
4 6. poſterlore. Inſtit. Quib. mod. teſt. infir. D. e. Matth. . j. C. de ſacroſanQ. Feelel * Oiden. 
de action. claſſ. 5. in prin. u c. Statut. de teſta. cant. c. ſtatuimus. eod. tit. l. provincial. conſtitut. Ebor. 


It followeth in the Definition (of our Vill) concerning this Word 
Will. It (29) is written, that the Will or Meaning of the Teſtator is * Sichard. in Rub. 
the Queen or Empreſs of the Teſtament x. Becauſe the Vill doth f gte. Ons. in in. 


L in conditionibus - 


rule and govern the Teſtament, enlarge and reſtrain it, and in every de cond. & de mon. 
reſpe& moderate and direct the ſame J, and is indeed the very effi- T6 mibi-Sinlegar. 
cient Cauſe thereof 2. The (30) Will therefore and Meaning of the: weft. in tit. d 
Teſtator ought before all Things to be ſought for diligently ; and te. f. 
being found, ought to be obſerved faithfully . And (31) as to the TOE nl at 
| facred Anchor ought the Judge to cleave unto it, pondering not the * © 
Words, but the Meaning of the Teſtator. For although no Man be 
preſumed to think otherwiſe than he ſpeaketh ©, for the Tongue is e 6. noftra, inflir.de_ 
the Interpreter of the Heart 4; yet cannot every Man utter all that leg. 


he thinketh, and - therefore are = ſubje& to his * — 3 
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And as the Mind is before the Voice, (for we conceive before we 
ſpeak, ) ſo is it of greater Power; for the Voice is to the Mind, as 
. L Labeo. the Servant is to his Lord e. Here might ſeveral Authorities be pro- 
duced to confirm this Point, but the following Inſtances ſhall ſuffice 

in this Place. \ : | 

The Intention of the Teſtator is called by my Lord Coke, the 
Pole Star, to guide the Judges in the Expoſition of Wills; and where 
the Intention is doubtful, it ought to be interpreted by the Law of 
Nature, becauſe that Law is inherent in all Mankind, and therefore 
it muſt be preſumed, that the Intention of the Teſtator was govern- 
ed by that Law rather than by any other Law whatſoever. 

+ F And tho' by our Law the Intention is more to be conſidered than 

t 1 Roll Rep. 318. the Words, yet ſuch f Intention muſt be collected out of the Words, 

e — l 101. and it muſt conſiſt with the Law; and as by the Intention of the 

Lutw. 763. S P. Teſtator an Eſtate in Fee may be created without apt Words, ſo it 
ſhall be a good Deſcription of the Perſon who ſhall take by the 

Deviſe, tho he is not particularly named in the Will: As for In- 
ſtance, the Teſtator deviſed his Lands to T. S. to ſell and diſpoſe at 
his Mill and Pleaſure; this is a Fee-femple, becauſe by theſe Words 
he muſt intend, that he ſhall have ſuch an Eſtate. 
Dyer 333- A Woman had Two Husbands ſucceſſively, and had Iſſue a Son 
| by each of them, then the laſt Husband deviſed his Lands to her 
for Life, Remainder to her next of Kin; now each of the Sons were 
equally of Kin to her, for they were both her Sons; but adjudged, 
that the Youngeſt ſhall have the Lands, becauſe it ſhall be con- 
ſtrued, that the Intention of the Teſtator was, that his own Son ſhall 
have them before his Son in Law. 1 2% 

2 And, 17. Deviſe of a Term of Years to a Man and his Heirs; adjudged, 
that the Deviſee ſhall have the whole Term, for tho' he cannot take 
it by the Words of the Will, according to a legal Conſtruction ; yet 
ſince it appears, that the Teſtator intended that the Legatee ſhould 
have what Eſtate he had in the 'Term, it ſhall go to him. 

But theſe Matters I hold more fit to be handled elſewhere, after 
the Reader is better inſtructed in other material Parts of this Diſ- 
courſe of more eaſy Comprehenſion : Which Method if I ſhould not 
obſerve, I might fall into Sylla or Charybdis, leading the Reader 
into Difficulty, or into Deſpair of attaining that which is propounded. 
For which Cauſe it is excellently written by Juſtinian, Si ftatim 
rudem adhuc & infirmum animum ſtudioſi multitudine ac varietate 
rerum oneraverimus, horum alterum aut deſertorem ſtudiorum effi- 
ciemus, aut cum magno labore ejus, [ape etiam cum diffidentia, (que 
8 avertit,) ſerius ad id perducemus, ad quod le- 

| ' tore cia duttus ſine magno labore, & ſine ulla diſſidentia, maturius 

3 — perduci potuiſſet 8. 

Ju. & Jure, g 1. Where it is ſaid in the Definition, of our Will, the Interpreters do 
gather by this Word Our, that the Teſtator ought to enjoy all Liber- 

| ty and Freedom in Making of his Will; that is to ſay, full Power 
bMantic.deconje&. and Ability to withſtand all Contradiction and Countermand h. And 
uſt vo lib. f. therefore (32) if the Teſtator be compelled by Violence, or urged 
| by Threatnings, to make his Teſtament; it being made by juſt 

, Quod me Fear, is uneffectual i, Likewiſe if he be circumvented by Fraud, 


6 the Teſtament loſeth his Force *. For tho honeſt and modeſt . In; 


ri prohib. ff. infr. . 
Part. 7. . 2. E D. L. fin. Si quis alig. teſtari prohib. ff. & infos par. 7. h. 3. | | 
h | terceſſion, 


1 


terceſſion, or Requeſt, is not prohibited; yet theſe fraudulent and > 
malicious Means, whereby. many are ſecretly induced to make their , | 
Teſtaments, are no leſs deteſtable than open Force l. For the ' Olfen. de Aion. 
Will of the Teſtator ought to be free, and therefore if it can be a ef rnd 
proved, that he was compelled by Violence, or any unlawful 
Means, to make a Teſtament, it would not only be void, but by 
the Civil Law the Author of this Attempt would be puniſhed as 
for a Crime, according to the Quality and Circumſtances of the 

Moreover by (33) Occaſion of the aforeſaid Words, our Mill, the 
Writers do collect that the Teſtator muſt be ſui juris, that is to ſay, « L qui in poteſtate. 
free Man; not in Subjection, as Bondmen and other like Perſons ®, ff. de teſta. & L. fi 
of whom Mention is made hereafter n, which have not Liberty to Inf. part. 2. . 
make a Teſtament. 9 of | Aon » 

Likewiſe (34) by theſe Words, our Mill, are excluded thoſe Wills | 
which depend of another Man's Will . Wherefore if the Teſtator * L. captatorias. C. 
ſhould refer his Will to the Will of another; as if he ſhould ſay, 1 
give thee Leave and Authority to make my Will, and to make Exe- 
cutor for me who thou wilt, Oc. if hereupon thou didſt make a Will 
in his Name, and didſt name an Executor for him, yet this Will is 
void in Law P, For as thy Soul is not my Soul, fo thy Will is not Ao nn e 
my Will, nor thy Teſtament my Teſtament 4, | Bald. in I. Execu- 
4 ee ef Cn IN | „Der t axe torem. C. de excep. 


rei jud. 5. 5. Jo. And. Gem. & Franc. in e. fi. part, de teſta. 6. Pariſ. conſil. 38. vol. 3. n. 60, & ir; part; 4. f. 
11. 4 | | ah 


TY 4 [ 


- (qui nihil ignoravit) & Angel, in I- captacor. C. de mil, reſt. Farit con. 38, . 4. 
| By the ſame Law, (i. e.) the Civil Law, if the Teſtator, inſtead 
of chuſing and naming an Executor, had in his Will directed, that | 
ſuch a Perſon ſhould be his Executor whom T. S. ſhould name; this 
would have no Effect, becauſe it would want 8 5 which is eſſentialal 
to a Will, (is.) that it ſhould be the proper Will of the Teſtator 
himſelf; and it would be contrary to Equity, that the Choice of 
an Executor ſhould depend on any other Perfon than he who hath 
Right to diſpoſe his Eſtate, becauſe the Teſtator might be deceived 
in the Perſon; and beſides, he who is thus choſen would be more 
obliged to him who choſe. him than to the Teſtator himſelf who 
td the , ET TCH CI ITT Can og. 
* Furthermore, by Force of theſe Words, of our Will, the (35) Te- 
ſtament being termed a Sentence, differeth from thoſe other Lenten: 
ces which are not of Will: That is to ſay, from that Sentence which k 
is the Saying of ſome grave Man'; for that is not a Sentence of Will. 
but of Reaſon" : And from the Sentence of 37 for that is not * Paul. de caftr. in 
a Sentence of Will, but of Juſtice 1. And howfſoever the Teſtator — 8 
may declare his Sentence, that is to ſay, his Teſtament, as he will e: Lancel. dec. in d. 
Yet the JE may not pronounce his Sentence as he will u; but he . — 
muſt judge according to that which is alledged and proved *, (al- — — — 
vn radventure as a 3 yon Fo know © Ange to be un- — 17 
true, ) laying in certain Caſes 17, which, becauſe” they are imperti- et l. vol. J. 6. 
nent to this Diſcourſe, are not here to be handled. 12 N e 2 Toftic.cie de offie. 
2 L. Illicitus, b. veritas. ff. de offic. præſidis. » Tu, fi placeat, videas Jo. Olden. æquiſ. fit inkerp. Cort 
I. 3. Miſcel. 20. Covar. lib, 1. var. reſolut. c. 1. Gentil. Diſputat. vj. & generaliter Legiſtas in d. L. Illicitus. & 
Canoniſtas in e. j. de offic. ord, extr. | | Ne & . 


It followeth in the Definition, touching that which we wonld have hy RENE 
done after our Death. By which Words a Teſtament differeth from 


C2 


Mo. 


_ mo, 
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all other Sentences proceeding from our Will, and from whatſoever 
*Paul.deceftrind. Actions which take their Effet in the Life-time of the Teſtator 2. 
be yp fer For (36) a Teſtament reſpecteth that which is to be performed after 
ordin. Inſtir. Cove. the Death of the Teſtator: And therefore ſo long as he liveth, the 
in Rub. de teſts. Teſtament is of no Force; but doth take his Strength and is con- 
L de A lia leg. firmed by the Teſtators Death . B theſe Words alſo we may col - 
f. c, Matthz.dece- ect the material and the final Cauſe of every Teſtament. hich 
leb. mifl. entr. Thing, becauſe I have more amply inlarged hercafter, let this ſuf- 
; fice, which hath been ſpoken, for a Taſte only of ſuch Fruit as 


grow in this Garden. 


6. IV. The Definition of a Laſt Will. 


3- oat a Lal fl Go Tas coir © 
2. Wherein the Definition of a Laft Mili doth agree or differ, with 
or from the Definition of a Teftament. Ws. Zn 
3. Of the Difference betwixt theſe Two Words, Lawful and Juſt. 
4. Of the Difference betwixt theſe Two Morus, Diſpoſitien and 
. Sanbonces: /> i; - | | | | 


A Laſt Will is thus defined; (1) Ultima ooluntas eft legitima dif 
LE uln wot. + Peſiſio de eb quod 2 poſt mortem fieri bet b. A Laſt Will 
lib. 1. dit g. num. 18. is a Iawful Diſpoling of that which any would have done after 
Death. This (2) Definition differeth not from the Definition of a 
Teſtament, ſaving in Two Words; that is to Jay, inſtead of jyfta 
| Jententia, a juſt Sentence, which is in the Definition of à Teta - 
< Supr. $.2- & $.3- m 
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n, here is Iegitina diſpoſitio, a awful Diſpoling e. Now if we 

ſhall. conhider 19 Difterence | t vixt theſe Words, Jafta ee 

and giti na di e then ſhall we underſtand the full Differences 

betwixt a Laſt Will and a Teſtament, (either being underſtood- ac- 

cording to this Definition:) For in the reſt both the Definitions do 

agree; and that which hath been or may be ſaid of the one, may 

allo. be vented atihecther... . id ano, 

Lawful (3) and juſt do thus differ: This Word Lawful-hath not 

all the Significations which be included in the Word Jaſt. For al- 

beit by this Word. Lawfal is excluded whatſoever is wicked, or 

| whatſoever is contrary to Juſtice, Piety, or Equity, or contrary to 

« Spiegel. Lexic. good and wholeſom ers, as well as by the Word 7ſt ©: And 
verb, fegiumum: although the Word Lazful may alſo ſignify ſolemn, or furniſhe 

© Gloſſ.ine. conſin- with ſuch due Rites as Law requireth ©, as well — Word Fuft 

doth : Albeit alſo that the Word Lawful in ſome Senſe do ſignify 

{ L.Certo. f. oli ds perfect i, that is to ſay, not wanting any Thing which the Teſtator 

ferv.ruſt.prad.verbs meant to utter 8 : Yet it doth not ſignify perfect in ſuch an excellent 

—— a. 5. or 2 5 Senfe as doth the Word Fuft h; that is to ſay, having ſuch 

* Mantic. de can; Perfection as is requiſite for the Form of a Teſtament, and is proper 

B54 e thereunto; namely, the appointing of an Executor, by the which 

Form a Teſtament differeth from all other Laſt Wills, of what Kind 
Supra 5.3. n. 19. fever they be. i 8 1 


T ̃)bis Word ( Diſpoſirto is ſometimes taken for a Quality of the 
3 dale. Þ Mind, or unperfect Habit, that is to ſay, an Inclination or Affection k. 


part. e. 20, 21 In this Place it doth ſignify an Act proceeding from a firm Purpoſe or 
e Reſolution i like as the Word Sentence in the former Dofinition w. 
= Supra f. 3. u. 20. And albeit this Word Sentence ſeems to inſinuate a greater Heed, or 
| a more 


4 
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a more diſcreet Conſideration to be taken in the Diſpoſing that DES 

would have done after our Death; than the Nature of this Word 

Diſpoſe tion doth inforce: Yet no Laſt Will is of any Foree fine ani- 

0 9 no more than is the Teſtament fine arinoteftands a. =” infra par. 1. 


g. v. The Definition of a Codicil. 


1. This Word Coditil fignifieth a lutle Book. 

2. A Codicil rightly defined. | 

<= the = th Beta of a Codicil doth agree with the Definition 

ee or differ from it. 
Signiſication o the Word Juſt in this Definition Ma Codicil. 

7.4 1 aineitt i; called a great Will, and a Chdicil a little Will 
2. Of the üentioni of Codicili. „ 
7 Codicils may be tad in Writins, or without oh riting. 

Codicils tnay be made, either by bin ®Þb hath #iade a Teſta: 
mem, of who dieth Direftate. 
3 22 75 "ay the Legatizs given ih a Codicil dy bin who 
diet te. 

10. Codicils — * Part A the Te Namen, abither they be 

- Codici * 2 ee age inthe tient Cauſe: but 

11. Codicils and Teftathents do agree i a 

v have contrary Effetts. 115 


Ge a Ee e = 
o is Ort ing ra t dice. — rurſi 
' doth fig 6 (1) Bock or Writing ©: 5 The ' ReaVit Wherbfors 1 candice, 


id x 
ſo called, doth ſitaightivays appear. air comers 
| tabularuꝰ que priſ- 
e fem elbantt ad ſctiberidh tametſi = commodio 
= Olden. Eos * e wit ths . * Gloſſ. — Rub. re 
el 0 
"A Col ! ic divi el & PENG) if ah 8 69 ) is it 


< Sic enim a pleriſ- 


rightly defined Meer thi under 61 Se ooliritatis noſtr# due Sogn Bn 
705 Jehtenria, de to u 27 pl Nortem ua Kantele Alge de ultima velun- 
eoutoris confiitutione d. A ( 9 ir B'a jaſt 5 tice of out wWitk 15 pions Glenn 
touchitig tht Which any would have done after their Death, with: firurione. Que de- 
dur the appcineng of at Eresuter Which Deflitlon (3) dbtÞ gras nine ris Cite 
almoſt Word for Word with the Definition 6f-a Teſtatnent: Shving gd aui inet 
that ſome Words are here exprefled which are thete omitted 6 abſ- Elici] us & legato, 
4% Execittoris conſtitutione, without the Appomtment of an Ex 4 15 5 — — * 
cutor. By Force of which Words the'Codicit is made to differ from See here 
a Teſtament: For a Teſtament cat no more confiſt or be 3 003 * 
| 55 Executor, than a Codicil can admit an Extcator fl. By the (4 * 
ſume Words alſo is reſtrained that cial Signifestion of "th A 155 mins HRS dieting. Pad d. 
Ju 1ſt, which in the Definition of 4 Teſtament impbfteth that ſingu- fe : * 2 
ar Perfection and proper Form whereby a Teſtament differeth from A Ras. « 85 
all other Kinds of Wills e. For here this Word Faff is not only de- 5 | 
ſtitute of that peculiar Senfe ; but it doth not ſo much as ſignify fo- * ji Gat 
lemn, or furniſhed with teſtamentary Rites or Formalities . For a in 


t Intelipe, directo, nam obliqve ſeu per fidei conmiſſum ha edits cg jure relingurr 6. * 
inſtit. de * Codicil, Adde Vaſq; de ſucceſſ. creat. lib. 3. f. 25. a extas. Amp iationibus octo, & ſex 
Limitat. ornata. 8 De qua ſupr. 9. 3. n. 19. 1 Minſing. ty e Codieil. | 


Cadicil 


14 at a Teftament:or Loft Will i,, Part I. 


i Grafl. Theſaur. Codicil is an unfolemn Laſt Will i. So that by the Word 7ſt in 


in vols. $. Codieil. this Definition is excluded that which is unlawful, and that Perfec- 
x De cujus vocabuli tion only included which may ſtand with the Nature of a Codicil k. 
Ggnificatione, ſupr. Whereupon (5) the Writers conferring a Teſtament and a Codicil to- 
Neve & ali in gether; and iving the Odds betwixt the one and the other, the 
1 Accurſ; & alii in gether, and perceiving tne wu 1613 7 
Rub. de codicil.In- call a Teſtament a great Will, and a Codicil a little Will l. 
r. Rub Codicil by Intendment of Law, is either to alter, explain, add, or 
: ſubſtrac ſomething from the Will; and wherever tis added to a 
Teſtament, and the Teſtator declares that it ſhall be in Force; in 
ſuch Caſe, if the Will happens to be void for Want of thoſe Solem- 
nities required by Law, yet it ſhall be good as a Codicil, and be 
obſerved by the Adminiſtrator; tis true, Executors cannot regular- 
ly be appointed in a Codicil, but yet they may be ſubſtituted ac- 
cording to the Will of the 'Teſtator, and the Codicil is ſtill good, 
hat it alters a Will, appears in the following Caſe, (ig.) the 
Teſtator being ſeiſed in Fee, deviſed the Lands to his Wife dum 
ſola, &c. and after the Determination of that Eſtate, then to his 
and het Heirs, paying to his Wife 26 J. per Annum during her Life, 
and charged Sa. Lands of which he was ſeiſed in Fee to pay An- 
nuities to younger Children, and with 1000 J. to be paid to his 
Daughter; afterwards by a Codicil he deviſed all his Lands to 
Truſtees, and their Heirs, to the Uſe. of his eldeſt Son and his Heirs, 
for ſo long Time as he or they ſhould ſuffer the Wife and Children 
quietly to enjoy the Annuities and Legacy; and if he ſhould inter- 


rupt them, then he deviſed all his Fee-ſimple Lands to his Wife, 


and to his Two younger Sons and their Heirs; adjudged, that this 
Deviſe to his eldeſt Son by this Codicil was good, and that he had 


8 Will was corrected by the Codicil. Moor 726. Dighy's Caſe. 


it not by Deſcent, but by Purchaſe, becauſe the firſt Part of his 


So where the Teſtator deviſed all his real and perſonal Eſtate to 
bis Executors, and their Heirs,” in Truſt, to pay his Debts and Le- 
gaatcies, (vig.) 1800 J. Legacy to one Winter, the like Sum to one 


— ar and 2500 J. to one Varr, and ſeveral other Legacies; 
and h | 


aving 7500 4, in his Cloſet, he by a Codicil declared his Mind 
to be, that the Money in his Cloſet ſhould be diſpoſed by. Aune 
Rogers, amongſt ſuch poor People, and in ſuch Manner as he had 


directed her; and the Legatees having received their ſeveral Legacies 


out of the Money in the Cloſet, it was decreed they ſhould repay 

tit, and that the ſame ſhould be applied according to the Direction 

| and Intention in the Codicil. Rep: of Caſes in Chancery, fol. 460. 
; When (6) Codicils were firſt invented, they were uk. | 

5 omen non at ringly m, that is to ſay, inſtead of a Teſtament, when the Teſtator 
cibi, fuir olim co- had not Opportunity to make a Teſtament, by Reaſon of the ma- 
1 Ol- nifold Solemnities thereof n; which were omitted in a Codicil o: 
2 L. Codicillorum. Or elſe as Additions to the Teſtament made, when as any Thing 
$. codicilli, ff. de was omitted in ſuch a Teſtament, which the Teſtator would add; 
codicil. Ioftit. eod: or ſomething put in, which the Teſtator, upon better Advice, would 
© g. Ult. inſtit. de detract, Which, Emendation of the Teſtament was always done by 
cod. nficiunturin Way of Codicil P. And this was that Reaſon (whereof I ſpoke be- 
prin. de jure codi- fore) wherefore this Kind of Laſt Will was termed a Codicil ; that 
eil. Cujacius in tit. js to ſay, a little Book or a little Writing. | | 
de codical. C. Concerning (7) the divers Kinds of Codicils, although it be de- 


nied by ſome, that there be ſuch 'Two Kinds of Codicils as there is 


i of 


— 


ed very ſpa- 


, > hd „„ „ 


Part I. Mat a Teftament or Laſt _— 


of Teſtaments, ig. written and nuncupative 1: Let it is granted of vaſgr ve de ſucceſ 
the more Part, that a Codicil may be made either in Writing or 225 2 7528 — 
without Writing *. 5 | ator nf En cam. op — 
| : TY | , 4 Os 
r Gloſf. in Rub. de codicil. C. Minſing. in Rub. de codicil. Inſtit. Weſenb. in tit. de jure codicil, ff. quamvis 
abuſive dici codicillos oporteat conditos fine ſeriptis, quum codiciltus fir parvula ſeriptura. 


Moreover it is granted of all, that a (8) Codicil may be made L. conficiuntur it . 
either by him which dieth Inteſtate, or by him which dieth with a 23 jure Co- 
Teſtament ſ. | Pt: 63-29 * 
If the (9) Codicil be made by that Perſon which dieth Inteſtate, 
the Legacies therein given mult be payed by him that ſhall have 
the Adminiſtration of the Goods of the Deceaſed, as if he were Exe- 
cutor . Inſomuch that if the Codicil were made long before the: I. ab inteftar. ff 
Death of the Party now deceaſed, who after the Making of the Co- © codicil. $- * 
dicil did beget a Child, to whom the Adminiſtration of the Goods codi. 3 rid, 
is committed, (whether he were born during his Father's Life, or tit. Deviſe, n. 35 
after his Father's Death;) he ſhall be charged with the Payment of —' 
the Legacies, as if he had been born when the Codicil was made u. 5 — eln 
gravi. L. is qu- f. de jure codicil, Minſing. in D. f. non tantum. Jaſ. Sichard. & alii in L- j C. de codicillis 
If the (10) Codicil be made by him which hath a Teſtament ; L. conficiuntur. 
then whether the ſame were made before or after the Teſtament x, Vie Mother 
it is reputed for Part and Parcel of the Teſtament , and is to be jur. civil. part. 4. 
performed as well as the 'Teſtament: Unleſs being made before the id. 9. ©. 23. Rug 


f a 2 Minſing. 
Teſtament, it _ to be revoked in the Teſtament, or be contra-in d. & Non tan- 
ry to that which is contained in the Teſtament Z, Fs 2 inſtit. de co» 


And where there is a Teſtament,” the Executor is bound by the 
Civil Law to execute the Diſpoſitions of the Codicils ; but where 
there is no Teſtament, then the Heir at Law or next of Kin is to do 
it in the ſame Manner as an Executor, who is inſtituted by a Teſta- 
ment. 2 Dom. 140. i. | 
Codicils (11) and Teſtaments do both agree in the efficient Cauſe, 
(as they do in divers other Things a:) Yet nevertheleſs they have ma- Roland. B. non 
ny contrary Effects b. They agree in the efficient Cauſe, becauſe e- getert 4 eat, in 
very Perſon which may make a Teſtament, may alſo make a Co- quibus convenit co- 
dicil; and whoſoever cannot make a 'Teſtament, the ſame Perſon Gicilhus cum teſts 
cannot make a Codicil ©, fol. "> *eom 125 5 
. ae) b In lib. quem ap- 
pellant, Flores ultimarum voluntatum, octo numerantur differentiz inter codieillos & teſtamenta, quarum 
tamen pars maxima jam eſt extindta. Bar. & alii in L. 2. de leg. 1. j. Graff. Theſaur. com. op. g. codi- 
cil. n. 2. qui affirmat hoc procedere non ſolum prohibente jure, ſed etiam prohibente ſtatuto teſtar. 


They have divers contrary Effects. For firſt, whereas no Man can 
die with Two Teſtaments, (becauſe the latter doth always infringe | 
the former d:) Yet a Man may die with divers Codicils, and the © 5-poſterior. Inſtit. 
latter doth not hinder the former, ſo long as they be not contrary ©. f ä 
Another contrary Effect is this: If Two Teſtaments be found, and * L. cum proponat. 
it doth not appear which was the former or latter, both Teſtaments © de codieil. 
are void f. But if Two Codicils be found, and it cannot be known L. ultim. & ibi DD. 
which was firſt or laſt, and one and the ſame Thing is given to one do Edidt. divi Adria. 
Perſon in one Codicil, and to another Perſon in another Codicil;“ 1255 
the Codicils are not void, but the Perſons therein named ought to 


divide that Thin 8 betwixt them e. b Gloſſ. & DD. in d. 
| IL. cum proponat. 


Graſſ. The ſaur. com, op. g. codicillus, ubi atteſtatur hane op. eſſe com, 


The 


— 


The Teſtator made his Will, and T. S. Executor; afterwards by 


moe a Codicil he declared, that his Will was, that R. R. ſhould have 
the Bond in which he was bound to pay 20/. to the Teſtator and 


_ exhibited à Bill in Chancery againſt him to compel him to prove it; 
eil was proved, and that muſt be in the Spiritual Court; and that 
proper to be relieved againſt this Bond. Hardres 96. Took verſus 


died, T. S. proved the Will but not the Codicil, thereupon R. R. 
but adjudged, that no Relief could be had in Equity till the Codi- 
when it was proved and made Part of the Will, then it would be 


Bits. Jobn. 


The Husband made his Will and his Wife Executrix, and after 
ſome Legacies, he deviſed the reſiduary Part of his Eſtate to her, 


who afterwards died in his Lifetime; then he made a nuncupative 
Codicil, and gave to George Robinſon all that he had given to his 
Wife, and died ; adjudged, that this nuncupative Codicil was good 
notwithſtanding the Statute of Frauds ; for the Wife dying before the 
Teſtator, the Deviſe of the Reæſiduum to her was void, and by Con- 
ſequence there was no Will as to that Part, therefore the nuncupa- 


tive Codicil was  quaſe a Will for ſo much, and was no Alteration 


of the Will in r 


pect to that, becauſe there was no ſuch Will, its 


So where the Teſtator made his Will, and deviſed ſeveral Lega- 
cies, and then a Legacy of 50 l. to D. B. by Fraud or Force, this 
laſt Legacy is void, and therefore the Teſtator by his Codicil may 
deviſe it to another, for tis an original Will as to that -50/. 
NA 335- | 1 1 

he Teſtator madeia Will and his Brother Executor thereof, to 
whom he deviſed all his real and perſonal Eſtate ; afterwards he 
married, and by a Codicil made his Wife Executrix ; now, tho the 
perſonal Eſtate was expreſly deviſed to the Brother, and not to him 
as Executor only, yet it was decreed for the Executrix. 1 Fern. 23. 
The Teſtator by his Will deviſed 1000 J. to his Wife in full Sa- 


tisfaction of her Dower, Gc. and about Five Years afterwards by a 


Codicil written by himſelf in theſe Words, (vis.) Whereas there is 
10001. given to my Wife by 8 J now give 1600 l. and what 
eas in my former Will to my Wife, and that bis former Mill ſhould 
ſtand in Force notwithſtanding this Codical; decreed, that ſhe 
ſhould have the 1600 J. and not both theſe Sums. Rep. of Caſes in 
Chancery. fol. 290. | 

The Teſtatrix deviſed a Jewel to her God-daughter, wiſhing her 


all Happineſs, and 500 J. afterwards by a Codicil, ſhe deviſed to 


Inf. parte 4. 6. 5. 


the ſame Perſon 5004. in Silver; in this Caſe it was decreed, that 
ſhe ſhould have both theſe Sums. Did. fol. 294. 


Finally, it is to be noted, that there be divers Words which are 
common, or indifferent either to make a Codicil or a Teſtament. 


In which Caſe, whether the Judge is to pronounce for a Codicil or 
a Teſtament, is hereafter diſcuſſed h. . 


3 


6. VI. The 
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Part I. 5 What a Teſtament or Laſt Will is. N 17 


$. VI. The Definition of a Legacy. 


1. What is a Legacy. | 
2. Four Things to be 2 in this Definition. 
3. Every Legacy proceedeth of the Liberality of the Teſtator. 
4. How a Legacy differeth from a Gift in regard of Death, or 
| from other Gifts. ; . 
5. „ ions for. the Legatary to take his Legacy by his own ſole 
uthority. | 
6. Legacies payable, as well by the Adminiſtrator as by the Exe- 
cutor. f 
7. Divers Kinds of Legacies in Times paſt 
8. The Diſtinction of Legacies confounded. 
9. Who may give and receive Legacies, and how Legacies may 
be diſpoſed, and of good Legacies. 5 


A Legacy (otherwiſe termed by our common Lawyers a De- 
diſe ) is (1) a Gift left by 42 Deceaſed, to be paid or per-. Terms of Law, 
formed by the Executor or Adminiſtrator Þ. There be other Defini- verb. Deviſe. 
tions of a Legacy, which I omit, becauſe this one is ſufficient ©, C Infir. de legs. 
Wherein (2) Four Things eſpecially are to be noted. Legati Men 


3 - | aliam Florentini,a- 
liam Modeftini, aliam Juftiniani, quarum nulla eſt quam unus aut alter non tenta vit evertere : Sed fruſtra 


quidem ſudarunt omnes; quippe quorum fraftis argumentis nullam harum non per ſe juſtam, legitimeque 


q 
2 elariſſime oſtendit B. Gentilis Oxonienſ. bodie Legiſtarum decus, lib. 1. Lection. & Epiſtol. c. 14, 
15, 1 5 | b I 


' Firſt, In that it is called à Gi, it argueth that it ( 3) proceed- 
eth of the mere Liberality and free Good Will of the dead Man ; | 
and conſequently, that he is not of Ne tied thereunto 4, Ninſing in d. tit. 
Secondly, In that it is It, it (4) differeth from other Gifts; not“ legt inftit. 5 þ 
only thoſe which are called Deeds of Gift, executed in the Life- 
time of the Donor ; but alſo from thoſe: Gifts which be made in © 
Confideration of Death, wherein the Things given are delivered by 
the Teſtator in his Life-time, to become their own to whom they 
are delivered, in caſe the Teſtator die . For Legacies are not deli- * 6. j. Inftit. de Do- 
vered by the Teſtator, but are to be paid by his Executor, or Ad- fis "OE 
miniſtrator 1. | | in,, 
And Thirdly, Becauſe the Legacy is to be paid by the Executor de leg. Cc ibipD. 
or Adminiſtrator, (as appeareth by the Definition) it is noted, (5) . 
that it is not lawful for the Legatary, to take his Legacy by his s P. L. non dubium. 
own ſole Authority 8. (Only the Executor may of bis own Autho- &Sicbaribid.n.z.D. 


rity enter to the and Chattels of the Deceaſed h.) Otherwiſe, Eeclenatferde Pre, 
if the Legatary preſume to be his own Carver, and do enter to the ceedings, c.2. f 23. 
Poſſeſſion of the Thing bequeathed, without Delivery or Conſent of 1 | 
the Executor, he thereby loſeth his Legacy i: Except in certain C. de legs. | 
Caſes, whereof hereafter kx. 4 Wit „ e 
Fourthly; In that here is Mention as well of the Adminiſtrator as 
of the Executor, the Meaning is, that (6) not only thoſe Legacies 
are due, which are left in a Teſtament wherein is appointed an Bxe- 
cutor, and where the Party doth not die Inteſtate; but thoſe Lega- 
cies alſo which are left in a Codicil or Laſt Will, wherein no Exe- | 
cutor is appointed, and where the Party dieth Inteſtate !: Which 5. non autem. in- 
| | D | Legacies ſtir. de Codicil. 


a_— — 8 Cm 


45 , ien a Teftament or Laff Will is. Part I. 


| Legacies as they be due, ſo are they payable in both Caſes; in the 
= Eod.$.nonautem. onè by the Executor, and in the other Caſe by the Adminiſtrator w. 
& jor edel. * Nay more than this; if any Legacy be left in a Teſtament, although 
"2 the Executor therein named cannot be Executor, or do refuſe the 
Executorſhip, and ſo the Party die in a Manner inteſtate, and 
i Stat. H. 8. an. 21, thereupon Adminiſtration of his Goods is granted, according to the 
c. 3. Statutes of this Realmen: In this Caſe alſo, by the Laws and Cu- 
» Brook Abricg-tit. ſtoms of this Realm, the Legacies be due and payable by the Admi- 
n. 20. inf. part. 2 7 . "wir 
7. . 19. niſtrator , though it be otherwiſe by the Civil Law p. 


L. j. in fin. de In- | 
juſt. teſtam. L. fidei commiſ. de Leg. j. Imperator. de Leg, 2. f. Graff. Theſaur. com. op. $. legatum. 9.8. 


. - ©. In antient Time (7) there were Four ſeveral Kinds of Legacies: 
q g. ſed olim. inſtit. Wig att . - n. 7 
de lega. Per vindicationem 4, per dammatiouem r, per ſinendi modum *, per 


- * Alli legunt per pas ee *, That is to ſay, by Challenge, by Condemnation, 


vendicationem, ut 


reius, & Minling, by Suffering, by Foretaking. Being ſo diſtinguiſhed, by Occaſion of 
in f 7 80 olim. 5 «ial BS or Formality of Words igned to every Kind of 
2 Legacy u; with ſeveral Actions or Remedies aſcribed to every ſuch 
nem. Legacy, for the Recovery thereof *. But afterwards the (8) Laws 
3 _ being more favourable to dead Men's Wills, this preciſe Sete 
4.20 bin. # m of Words was taken away, and Liberty granted to make Bequeſts * 
« Accipe fingulo- any Manner of Words y. (As elſewhere more fully 2.) Whereby. 
n e. in the End all Legacies became of one and the ſame Nature, and 
ren Mam, habero are all at this preſent recoverable by like Actions . Which by the 
2.Hzres meusdam- Civil Law is Mroefold.h.. With us, if the Executor detain the La- 
tiam rem illam ſu- tary muſt ſue the Executor in the Eccleſiaſtical Court, for the fame 
ee . — _ Legacy ſo detained or not ſatisfied e. For farther Confirmation 


dium illud precipi- hereo > I have ſet, e, 1 that which, I find written by that 


ves mes Halt 1. gacy, or do flack the Performpace of the Feſtgtor's Will, the Log: 
| | the ca 15 


to. gloſſ. in d. f. ſed learned and no leſs ROW Man, Doo 4d. Coſen, (as I take it,) EN 


olim. 1 . — * 
Legato vidalicer that worthy Work, . intituled, 4% Apology for. ſundry, Proceedings, 
per iodicationem by 1. 1 K Ectkilticah Park + cop. 3. whole, Words, are 
religo,a&iorealis; theſe : An Executor may. ſue another in a. Spiritual Court touching 
per damnationem hi Rator's * wy oh e | þ | 14 
vero, perſonalis his 'Teſtator's Goods, in this Cale ; eig. If a Man deviſe or bequea b 
naſcebatur, Sivendi Corn growing, or Goods, unto one, and a Stranger will not ſuffer 


Tegurariiantoriare the Executor to perform the Teſtajngnt ; for this Legacy he.ſhall fue 


legatarii autoritate *— OTA 8 IO OD GY, q 1G 
ſs rico opp the Stranger for it in 4 Spirityal-Court . But if a Man take from 
f eng the Executor Goods be. yeathed, for this the Executor muſt uſe his 
famil. ere Action of Treſpaſs, and not ſue in the Spiritual Court : For Execu- 
N 2 tors cannot ſue for the Goggs. of their Teſtator in a Court Eecleſia- 
6. ed im. itical, but at the Common Law f,. Alſo Tenants may. be ſued at. 
. J C tom. de the Common Law by Executors or Adminiſtrators for Rent behind, 
AE te leg = and due to the Teſtator in his Life-time, or at the Time. of his 
: Infra part 4. f. 4. Death; and they, may for the ſame diſtrain the Land charged with. 
r the Rent 8. If a Teſtament, bear Date at Caen in Normazgly h, and 
Jure eivili tres be proved in England, the Executor may upon ſuch Jeſtament 
— have Action. 1 2 

competere dignoſ- 88 3 . | | | 
citur, perſonalem, realem, hyporhecariam. Jure autem quo nos utimur, quin prima a&io 4 
quaſi contractu teneatur, etiamnum vigeat, no eſt — Secunda —— 3 
mur, competit quidem le atario primo adverſus executorem, ſeu adminiſtratorem, pro re tra denda; deinde 
adepta poſſeſſione, adverſus quemlibet poſſeſſorem conceditur actio tranſgreſſionis. Tertiz Mero actioni, q . 
res teſtatoris legatariis pignorari dieitur, ſaſpicor nullum in hoc regno locum cfſe relitum. - < Tra. de 
repub. Ang. lib. 3. c.g. Brad. de legib. & conſ. Angl. lib. 3. c. 26. in fin. Brook Abridg. tit. JDeviſe, n. 27.45. 
Firzherb. Nat. Brev. fol. 42. & 50. in Br. de conſul tac. in prince. Plowden in caſ. inter Paramor & Yardley. Terms 
of Law, verb. Deviſe. D. Coſen's Apology of Eccleſiaſtical Proceedings parte prima, c. 3. pag. 23. . 4 H. 3. 
reſerente Fitzh, tit. prohib. Stat. 2 R. e. 3. 1. 8 32 H. 8. c. 37. b T. 19 Ed. 2. tell a. 8 | 
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But if an Eugliſbman being in Flanders makes his Will there, 
and therein deviſe omnia bona ſua, &c. though by the Law there 
by the Name de bonis all his Lands are comprehended, yet by the 
Law of this Nation they ſhall not paſs i. i M. 39 Eliz. Fobn- 

Of Legacies or Deviſes it will be ſufficient to touch a few Points. Caſe. 

In the Books of the Common Law it is ſet down, that they ſhall be 

recovered in a Spiritual Court, and not in a Court 'Temporal k. * 35 H. 6. p. g. 
Therefore if a Termor of certain Land bequeath his Crop, and die, 

the Spiritual Court ſhall hold Plea thereof I. Likewiſe where one H. s H. 3 ex Fitzh, 
ſued in Court Chriſtian for Goods deviſed by Teſtament, which an- tit. Prohib. 19. 
other claimed by Deed of Gift, and thereupon brought a Prohibi- 

tion, and ſhewed the Deed of Gift, and alledged withal, that the 

Defendant was neither Executor nor Adminiſtrator : Yet becauſe it 

was by Name of a Legacy, it was adjudged to belong to the Spiri- 

tual Court, by which it was to be determined, and the Circum- 

ſtances to be tried, whether the Deviſe were good, or not n. And * 46 Ed. 3. fol. 3a. 
in reſpect a Man hath ſuch Action againſt the Executor for a Legacy 

before the Eccleſiaſtical Judge, therefore the Legatary or Deviſee 

may not of his own Head take the Govds or Chattels, deviſed to 

himſelf, out of the Poſſeſſion of the Executor n. And for this alſo - M. 20 E. 4. 9. 
eſpecially, becauſe the Law doth not appoint that the Legacies ſhall 

be aſſigned, paid, or delivered, until the Debts of the Teſtator be 

ſatisfied and paid o. But becauſe an Inheritance deviſed is not de- o T. 2 H.6. 15. 
mandable in an Eccleſiaſtical Court, but in the 'Temporal p; there- rBraQton 1. 5. c. 16. 
fore the Legatary, (according to the Deviſe) without farther Aſſign- 
ment or Delivery, may enter into them after the Death of the Te- 
ſtator d. | | | 1 Perkins tit. De. 

If a Man by his 'Teſtament bequenths Goods to the Fabtick of a — Ms. 
Church; for this Legacy the Executors may be ſued in Court Eccle- 
fiaſtical. Alſo if Chattels real? (as a Leaſe) be bequeathed by Will, © Reg. in br. orig. 
a Man may fue for them in Court Eccleſiaſtical *, but not ſo for P 45,6. of the 
Lands deviſed. If a Teſtator by his Teſtament doth charge his Exe- Clergy by the Laws of 

cutor to pay his Debts, the Creditors (in reſpe& of ſack Charge) d Nr 
may fue for them in the Court Eccleſiaſtical :.. When a Man, be- Robert . 
ing Executor or N (and ſo enjoined by Will,) doth refuſe to pore H. 8. Browal. 
ere a Grammar-School, and is therefore ſued in a Court Eccleſia- IB. 551.0 
ſtical; if he purchaſe a Prohibition, the other Party ſhall have a 
Conſultation u. | | IH * Ibidem. 
Where a Man deviſeth that his Executors ſhall ſell his Lands, and 
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out of the Money which ſhall be raiſed by Sale, giveth a Portion to 


his Daughters; it was adjudged, that neither the Land nor Money 

was Teſtamentary, for it is not Aſſets to ſatisfy Debts, but a Sum a- 

riſing of Land, and appointed to ſpecial Uſes in Way of Equity, 

and not as a Legacy, and therefore not to be ſued for in the Eccleſia- 

ſtical Court, but in a Court of Equity: And the Eccleſiaſtical Court | 
cannot hold Plea of a Legacy in Equity, but where it is a Legacy in 1 ec RR 
Law indeed x. Yet if it be a Man's perſonal Legacy, though it be 8393. Hieb vert. 
to be raiſed out of the Profits of Land, it being but a Leaſe for Graves. Hob. Rep. 
Years, and the Party hath raiſed it, and died before Payment, no — ay, | 
Action being maintainable for it at Common Law by Account a- liz. C. B. 1 — 
gainſt the Executors; it is Reaſon there ſhould be Remedy in the 87.225, Kron. 82. 
Eccleſiaſtical Court: And fo it was adjudged in Love's Caſe, and a BR 24 
Conſultation awarded y. Vide Cro. part 1. fol. 395. H. 10 Car, B. R. verſ.Hapleſden. Cro. 
Hetter verſus Brett. . | E = 
D 2 | But Jones 355 S. C, 
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But the Point in the laſt mentioned Caſe hath been otherwiſe ad- 


judged, (is.) the Deviſe was, that T. §. could ſell his Lands and 


diſtribute the Money to A. B. and C. equally; the Land was fold, 
and one of the Legatees ſued in the Spiritual Court for his Legacy ; 
adjudged, that this was ot Teſftamentary, it being a Sum ariſing 


out of Lands, and therefore not determinable in the Spiritual Court, 


but in a Court of Equity, for tis a Truſt in the Deviſee. T. C. for 


the Benefit of the Legatees. Hob. 265. Edwards verſus Graves. 


So where the Teſtator deviſed a Legacy to T. S. to be paid out of 
the Profits of his Land, and he deviſed thoſe very Lands to his 
Executor for a 'Term of Years, and died; adjudged, this was a 
Temporal Matter, and not Teſtamentary, becauſe the Legacy was 


to ariſe out of the Profits of Lands. Bend. 21. Paſchal verſus 
| Ketteridge ; but 2 Cro. 279. Love verſus Napleſden contra. | 


So that where a 'Thing is not Teſtamentary, 'tis not to be reco- 


vered in the Spiritual Court; but if tis Teſtamentary, and a Suit 


is brought in that Court, and the Defendant proves Payment b 
one Witneſs, which they refuſe, a Prohibition ſhall be granted. 
1 Vent. 291. Richardſon verſus Desborough, and 2 Salk. 547. Shot- 


ter verſus Freind. 


Nota, A Rent iſſuing out of Lands held for a Term of Wart, and 
deviſed to T. S. for Life, ſhall be recovered in the Spiritual Court. 
Roll. Abr. 300. Sid. 279. Ramſey verſus Roſſe. S. P. | 

So where the Teſtator deviſed Leaſes to his eldeſt Son, and that 
out of the ſame he ſhould raiſe ſuch a Sum of Money for Portions 
for his Daughters, who libelled in the Spiritual Court for their Por- 
tions; adjudged, that this ſhould not be accounted as a Rent iſſuing 
out of the Lands, but as a 'Teſtamentary Legacy, and to be reco- 


- vered in that Court. 1 Bulft. 153. Denns Caſe. 2 Cro. 279. Love 


verſus Napleſden. S. P. | 

So where T. S. covenanted to pay to Three Perſons 20 J. a- piece, 
at the Age of 'Twenty-one Years, and being fick, he deviſed to each 
of them 20 J. a- piece at their reſpective Ages of Twenty-one Years, 
and this was in Performance of his Covenant ; one of the Legatees 


libelled againſt the Executor in the Spiritual Court for his Legacy; 


and upon a Motion for a Prohibition, ſuggeſting, that the Party was 


bound in a Covenant to Jay theſe Legacies, the ſame was granted. 
b | 


Moor Ne 368. Margery Danis's Caſe. 


So where the 'Teſtator gave Legacies to the Children of T. S. wm 


appointed that his Exccutor ſhould give Bond to the ſaid T. S. to 
pay the Legacies, and accordingly the Executor gave ſuch Bond ; 
and upon a Libel in the Spiritual Court, a Prohibition was granted. 
Hetley 87. Warner's Caſe, and ibid. 161. Champny's Caſe, Sce 
2 Brownl. 11. BOS 

But in the Caſe of Ramſey and Roſſe before-mentioned, Juſtice 


Ttviſden was of Opinion, that an Action on the Caſe would lie to 


recover a Legacy deviſed to be paid out of the Profits of Lands; 
tis true, if it had been of a Rent to be paid out of a Leaſe for 
Years, there the Suit muſt be in the Spiritual Court, becauſe a Rent 
iſſuing out of a Leaſe is Teſtamentary, for the Leaſe is a Chattel, 


'and by ee the Rent muſt be of the ſame Nature. 


Tis likewiſe true, that the Common Law takes Notice of a Le- 


gacy not in Specie, but in collateral Matters; as for Inſtance, where 
a Promife is made to pay Money, if the Plaintiff would forbear to 
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ſue for a Legacy, this is a good Conſideration to ground an Action 


on the Caſe; but ſuch Action will not lie for a Legacy in Specie. 


Raym. 23. Sid. 45. Nicholſon verſus Sherman. 
The Teſtator deviſed ſeveral Legacies, and amongſt the reſt 40 J. 
to a Charity; the Eſtate fell ſhort to pay all, and the Judge of the 
Spiritual Court being of Opinion, that the entire 40 J. ought to be 
aid, and not in Average with the other Legacies; the Plaintiff ex- 
þibited his Bill, ſetting forth this Matter, and prayed an Injunction 
'to that Court; but it was denied, becauſe Legatory Matters are to 
be determined by the Civil Law; and the Spiritual Court hath the 
proper Juriſdiction in ſuch Caſes; and if by their Law a charitable 
. 1 Fern. 230. Feilding verſus Bond. _ | 
The Siſter of the Teſtator to whom he deviſed a Legacy, libelled 
againſt the Executor in the Spiritual Court, and obtained a Sen- 
tence for her Legacy and Coſts; afterwards the Executor exhibited 
a Bill in Equity againſt the Legatee to diſcover how much of the 
Teſtator's perſonal Eſtate came to her Hands; and it was held, that 
this Matter was proper for an Account in Chancery, tho' after Sen- 
. tence for the Legacy; and decreed, that if it ſhould appear that the 
Executor had Aſſets to pay the Legacy, then he ſhould pay it with 
Intereſt and full Coſts, both in this Court and in the Spiritual 
55 Chancery Caſes by the Lord Nottingham 434. Bland verſus 
10t. | i II 
| Libel in the prerogative Court for a Legacy, the Defendant mo- 
ved for a Prohibition upon the Statute 23 H 8. c. 9. for that the 
Parties lived in Two Dioceſes; and by that Statute tis enacted, 
that no Perſon ſhall be cited to appear out of his Dioceſe, Gr. but 
becauſe the Will was proved in the Prerogative Court, and the Suit 
for the Legacy was there,” and Sentence given, which was confirm- 
ed upon an Appeal to the Delegates, and Coſts taxed, and the Sen- 
tence executed; tis now too late for a Prohibition. Cro. Car. 97. 
Smith verſus Pendrell. | Maes 
The Teſtator deviſed in theſe Words, (9iz.) I give my Niece 
R. L. 500 l. which my Sifter the Lady C. hath now in her Hands, 
Ar by her Bond to me it appears; and about Ten Years before his 
Death the 500 J. was paid to himſelf, who made no Alteration in 
his Will, but died ; adjudged, that the Legacy was due, tho' the Se- 
curity was altered, for this is a pure Legacy, and the Words (}/hich 
my Sifter hath now in her Hands) are only to ſhew, that it ſhould 
be as certain to her as he could expreſs, for a Legacy which is pecu- 
niary ſhall remain, but a Specifick Legacy may be loſt, by being al- 
tered. Raym. 325. Pawlett's Caſe. | 3 
So where the Teſtator deviſed a Legacy to be paid out of ſuch 
Debts which were due to the Teſtator, or out of ſuch Money at In- 
tereſt, and the Debts and Money are called in in the Life-time of 
the Teſtator, yet the Legacy remains due. Tbid. fol. 326. 
The Teſtator deviſed a pecuniary Legacy, and then told his 
Executor, that he had made his Will and given ſuch a Legacy, and 


I would have you encreaſe it to ſuch a Sum, this is called Commiſ- 
ſum fidei in the Civil Law; and tis a good Legacy. 2 Cro. 345- 


Benſon verſus Cartwright. Godb. 246. $.C. 2 Bulſt. 207. S. C. 


So where the Teſtator by his Will deſired his Executor to give 
T. S. 500 J. this is a good Legacy, tho' he left it to the Executor, 


| how, 


— hath the Preference, the Court of Chancery will not inter- 
0 
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Directions himſelf. 1 Chanc. Rep. 246. 
_—_ Teſtator by his Will f that he owed T. S. 5 J. and 


would have his Executor to make it up 10 J. the Legatee libelled 
in the Spiritual Court for the 10 J. and upon a Motion for Prohibi- 
tion, it was denied, becauſe the 101. was no Addition to the Debt 
of 5 J. but a new Sum 72 in Satisfaction of it, and ſo the whole 


10 l. was a Legacy. 2 Roll. 284. 


nefit of her Grandſon for Life, and the Intereſt thereof in the mean 


Money was laid out, then one half to the Wife of the Defendant, 
(to whom the Care of the Grandſon was committed) the other 
Moiety to the Plaintiff, who, together with the Defendant were 
Joint Executors ; the Defendant alone received the Money, and the 
Legatee died before it was laid out, and then the Defendant refuſed 
to pay the Moiety to the Plaintiff, pretending it was all ſpent in 
Suits at Law, for the Benefit of the Legatee in his Life-time ; but 
decreed, that the Defendant could not lay out the Money any o- 
therwiſe than appointed by the Will, and therefore, that the Plain- 
tiff ſhall have her Legacy, Intereſt, and Coſts. Chanc. Caſes 250. 


Corbett verſus Franklyn. OE 
By the Civil Law, the Teſtator may deviſe what belongs to an- 


ſuch a Diſpoſition appear to be reaſonable ; and if he did know, that 
the Thing deviſed was not his own, then the Executor muſt give 
the Thing it ſelf, if he can purchaf 


Benefit was intended to the Legatee; but it wi 
that the Teſtator knew the Thing was not his Own, unleſs tis 
proved, and that muſt be by the Legatee, for he who demands is 
bound to eſtabliſh his Right; and if tis proved, that the Teſtator 
did know that the Thing was aot his Own, then the Legacy is void. 


ſhould acquire it by a Lucrative Title (as by Gift); yet the Legacy 
would be void, unleſs it appears that the Teſtator intended the Le- 
gatee ſhould have the Thing it ſelf, or its Value. 


6. VII. The Definition of a Gift in Conſideration, or 
becauſe of Death. | 


1. What is a Gift in Conſideration of Death. 
2. Three Sorts of Gifts in Conſideration of Death. 
3. Which of theſe Three Gifts is compared to a Legacy. 


Gift in Conſideration of Death is, (1) Where a Man, moved 


ſomething to another, to be his, in Caſe the Giver die; or other- 
: Inſtir, de donac. wiſe if he live, he to have it again . Of (2) Gifts in Caſe of 
2. dedonac, Death there be 'Tnree Sorts b. One, when the Giver, not terrified 
mor. cauſa. with Fear of any preſent Peril, but moved with a general Conſidera- 


Kyo — yan tion of Man's Mortality, giveth any 'Thing ©. Another, when the 


I ſtraightways 


how, when, and in what Manner to diſpoſe it, and gave no particu- 


Deviſe of 1000 /. Legacy to be laid out in a Purchaſe for the Be- 


Time to him, for his better Maintenance; and if he died before the 


other, but then there muſt be ſome Circumſtance which may make 


e it; or if he cannot, then he 
muſt give the Value of it, becauſe it plainly __ that ſome 
[ not be preſumed, 


So if he knew that it was not his Own, and if afterwards he 


with the Conſideration of his Mortality, doth give and deliver 


eau, don. ' Giver, being moved with imminent Danger, doth ſo give, that 


Pp + had 


= 


hel Wow T LW 


| ſtraightways it is made his to whom it is given d. The Third is,“ D. L 2. 
when any being in Peril of Death, doth give ſomething, but not ſo 
that it ſhall preſently be his that received it, but in Caſe the Giver 
do die e. This (3) laſt Kind of Gift is that which is compared to a Ibidem. 
Legacy f. But the other 'T'wo are reputed ſimple Gifts, if the Giver * Bar. in d. L. ſe- 
do not make expreſs Mention of his Death; and ſq they cannot be 3: 4 por 
revoked e, but take full Effect from the Time of the Making of the g. 1. © | 
Gift, if the ſame be not fraudulent h. Nevertheleſs, if a Man deli- 5 Jul. Clar. $. do- 
ver unto thee certain Goods to be kept until he be dead, and then » Stat. Eliz.an.13. 
to be diſpoſed or diſtributed i pios uſus; in this Caſe thou art Exe- e. 5. & an. 14. c. 11. 
center of thoſs Goods io to be dſtribued . — 
i caſes, Incerto Authore, Edit. 1599. f. 157. n. 7. 


MM here Legacies are to be recovered. 


I: Legacies may be recoyered in the Spiritual Court againſt an 
miniſtrator, with the Will annexed, or againſt an Executor of his 
own Wrong. Roll. Ar. 919. N 
The Teſtator made TWO Executors, one of them made 7. S. 
Executor, and died, and then the ſurviving Executor died Inteſtate; 
a Legatee ſued 7. $. in the Spiritual Court for a Legacy, who 
ed this Matter; and the Plea being refuſed, he Gy for a 
rohibition; but it was denied, becauſe . Matter is Teſtamentary, 
and perhaps T. $. the Executor af the Executor might have the 
Poſſeſſion of all the Goods of the firſt Teſtator; and tho by our 
Law where there are Two Executors, and one dies, the Survivor 
ſhall have all, yet by their Law it may not be ſo, and this purely 
belongs to their Law; and if they proceed wrongtpll , the Party 
ought to rede but they ſhall not be prohibited by . R. 1 Lev. 
a64. Gallas vorius GO, rf 
he Will was thus,. (piz.) I Will that my Executor ſhall fell my 
Lands, aud with the Money £9 10 J. to my Daughter M. S. ang 
101. to E. S. adjudged, that the Legatees a foo the theſe Lega- 
cies in Chancery; and if the Executor dies, they may exhibit a Bill 
againſt his Executor or Admiviſtrator ; and fo likewiſe if the Mo- 
ney is to be raiſed out gf the Profits of Lands; and in ſuch Caſe 
they cannot ſue in the Spiritual Court. Brownl. 32. W 
But where the Teſtator deviſed that his Feoffees ſhall ſell his 
Lands, and that the Money griſing by ſuch Sale fhall remain in 
their Hands to pay Leggcies, there the Suit is properly in the Spiri- 


Lo 


tual Caurt. 2 Bulſt. 25 7. Samberz verſus Sambern. 

Where Lands were deviſed to be ſold by his Executors, and the 
Money to be diſtrihuted to certain Uſes, this is not a Legacy to be 
recovered in the Spiritual Court, but in Chancery. Hab. 265. 


Legacies 


af 
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Legacies may be conſidered under the following Heads: 


0 .) Aſent of an Executor to a Legacy. | 
(2.) Of Abatement of Legacies in —_— 


(3.) Legacies deviſed to be paid out of Lands and out of perſonal 
Eftates. 

(4.) 25 atee dying before Time of Payment, and where a Legacy 
127 ſurvive. 


5.) here Executor muſt give Security for Payment of Legacies. 


6.) Of reſidnary Legatees and Surplus of the Eſtate. 
7.) Where Intereſt ſhall be paid for a Legacy, where not. 
8.) Other Caſes concerning Legacies. | 


ND firſt of Aſent to a Legacy, which ſeems to be like an At- 
- tornment to a Grant of a Reverſion, N Tis a perfecting 
Act, and where Goods or Chattels are deviſed, the Legatee cannot 
take them without the Aſſent of the Executor; if he doth, he is 
liable to an Action of Treſpaſs. Keilway's Rep. 128. Dyer 254. ö. 

But an Aſſent is not neceſſary to a Deviſe of Lands, for the De- 
viſee may enter without the Aſſent of the Executor; and if the Heir 
at Law ſhould enter before him, the Deviſee may enter and eject 
him. 1 It. 111. 1 Brownl. 13 2. | 

His Aſſent is neceſſary to the Deviſe of a Term for Tears; and in 
what Manner that ſhall be, ſee Ploed. Com. 5 10. 4. 1 Lev. 25. 
And the Aſſent of an Executor to the firſt Deviſee of ſuch a Term, 
is an Aﬀent to him in Remainder. March 136. 

The Executor may aſſent to a Legacy before Probate of the 
Will, if he is above Seventeen Nears old, and before he is Twenty- 
one; but if he is under Seventeen, then he is not able to take upon 


him the Office of Executor, and then alſo his Aſſent is of no 


Force ; and ſo it was held in Pigott and Gaſcoigne's Caſe. 5 Co. 
fo. 29. Cro. Eliz. 602. S. CG. 1 Brownl. 46. S. C. | 

Where there are ſeveral Executors, the Aſſent of one of them is 
ſufficient, and if there are not Aſſets to ſatisfy all the Debts, then he 
alone who aſlented ſhall anſwer it out of his own Eſtate; therefore 
tis not ſafe for an Executor to aſſent before all the Debts are paid. 

An Aſſent need not always be expreſs, for an implied Aſent in 
many Caſes is ſufficient; as for Inſtance, if the Teſtator appoints 
the Legatce to do ſome Act in reſpect of his Legacy, and the Exe- 
cutor accepts the Performnnce of ſuch AR, this is an Aſſent by In- 
' plication; ſo if a Sum of Money is deviſed to an Executor to edu- 
cate the Children of the Teſtator, and he educates them accordingly, 
this ſhews that he aſſents to the Thing by Way of Legacy, and 
_ not take it as Executor. See Paramour verſus Zardly. Plowd. 

125 „ | 

So if an Horſe is deviſed to T. S. and one offering to buy the 
Horſe of the Executor, he directs him to the Legatee; or if the 
Executor himſelf offercth the Legatee Money for him, this implies 
his Aſſent, that he ſhould take it by the Will. 

The Teſtator being poſſeſſed of a Plantation in Barbadoes, de- 


diſed the ſame to his Children (then Infants), and made the Defen- 


dant, Robinſon, Executor, and directed that he ſhould receive the 
9 Profits 
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Part 1. What a Teſtament or Laſt Will is. © 


Profits, and account, (50. he afterwards made a Leaſe thereof to M. 


for a Term of Years, reſerving Rent in Truſt for the Children. 

| Afterwards the Executor ſold this Plantation to one Fawlconer, 
for a valuable Conſideration, and . ef the Money towards Pay- 
ment of the Teſtators Debts, (his other Eſtate falling ſhort), and 
now the Children exhibit their Bill to have an Account of the Pro- 
fits, and a Reconveyance to them, and that they might enjoy it ac- 
cording to the Will, inſiſting, that the Executor by making this 
Leaſe to V. had afſented to the Deviſe of the Plantation to them. 

On the other Side it was argued, that this was no Aſſent, for that 
depends on the Intent of the Executor, to part with all his Intereſt; 
as where a Leaſe is deviſed 772 Specie, if the Executor aſſents, he 
hath no longer an Intereſt in the Eſtate; but in the principal Caſe, 
the Executor did apprehend, that he had ſtill an Eſtate remaining 
in himſelf, becauſe he ſold it to raiſe Money for Payment of Debts; 
ſo that tis plain he did not intend to exempt the Eſtate from pay- 
ing of Debts, by veſting it in the Legatces by any Aſſent; but ta- 
king this Aſſent moſt ſtrongly againſt the Executor, the making this 
Leaſe amounts only to an Aſſent by Implication, and that in E- 


quity it will not amount to ſo much: But it was decreed, that 


where an Executor hath aſſented to a Legacy, he ſhall never after- 
wards avoid it, tho in ſuch Caſe a Creditor may enforce a Legatee 


to refund. 1 Fern. go, 460. Noell v. Robinſon. 2 Vent: 358. S. C. 


Where a Legacy is given abſolutely, the Executor may aflent to 


it upon a Condition precedent ; as thus: If you bring me ſuch a Bond 


wherein the Teſtator is bound to T. S. then you may take the Cat- 
tle to you bequeathed; or if you will . Arrears of Rent due 


to T. S. at the Teſtator's Death; and in ſuch Caſe, if the Condition 


is not performed, then there is no Aſſent given to the Legacy; but 
tis otherwiſe where the Condition is ſubſequent ; as thus: I do a- 
gree nnd confent, that you ſhall have the Thing deviſed, if you pay 
fo much to me every Tear, &c. now in ſuch Caſe, if the Legatee 
take the Thing, he ſhall not loſe it afterwards, tho' he doth: not 
perform the Condition, becauſe the Executor by his Aſſent cannot 
make that conditional which the Teſtator hath given abſolutely. 


Where an Executor once aſſents to a Legacy, he ſhall never af- 


terwards revoke or countermand it; and if he ſhould refuſe to aſ- 
ſent, he may be compelled by a Sentence in the Spiritual Court, 
or by a Decree in Equity, or he himſelf may afterwards aſſent, for 
a Diſ-aſſent is not ſo peremptory as an Aſſent; therefore Anno 
14 H. 8. fol. 23. the Leſſee aſſigned a Term of Years, ſo as the 
Aſſent of the Leſſor could be had by /uch a Time; in that Caſe it 
was held, that tho the Leſſor once denied to aſſent, yet he might 
do it afterwards before the Time appointed; but if no certain Time 
had been appointed, then one expreſs Refuſal to the Party himſelf 
had been peremptory. 6 
Where a Leaſe, or the Profits thereof, is deviſed to T. FS. for 
Life, or for Part of the Term, Remainder to. V. V. and the Exe- 


cutor k aſſents, that T. S. ſhall enjoy it, this ſhall be as effectual to * March 136. S. P. 


JV. IF. the Remainder-Man, as to T. S. who had the firſt Eſtate. 
See 8 Rep. 96. a. | | h 

But the Aſſent to one cannot enure to another in any. Caſe, tho 
of the ſame Thing, except by Way of Remainder, as aforeſaid, nor 


where the Thing is not the ſame, * in ſome ſpecial Caſes, (nix) 


* 
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As where Leſſee for Years of Lands deviſeth a Rent to T. S. and 
the Land it ſelf to V. V. the Aſſent of the Executor that T. F. ſhall 
have the Rent, is not an Aſſent that the other ſnall have the Land; 
but the Aſſent that V/. V. ſhall have the Land, implies the Aſſent 
that the other ſhall have the Rent. See in Plowd. Com. 521. Brett 
verſus Rigden. | | f; 

The Reaſon why an Aſſent is neceſſary, is in reſpect to the Pay- 
ment of the Teſtator's Debts, for if the Legatees might take their 
reſpective Legacies without ſuch Aſſent, then the Debts might ſtill be 
unpaid : And an Aſſent of an Executor to a Legacy, being a rightful 
AR, a ſmall Matter will amount to ſhew ſuch Aſſent; as where a 
Term for Yeats is deviſed to S. S. and the Executor permits the De- 
viſee to take the Profits for a little Time, or tells him that he wiſhes 
him Foy with it, or, I am contented that yon ſhall have it according 
to the Till, or to the like Effect; this is a ſufficient Aſſent, and by 
Conſequence will be a good Execution of the Deviſe. 4 Rep. 18. 

The Property therefore of a Legacy, (is.) of a Chattel real or 
perſonal, being not transferred to the Legatee until the Aſſent of 
the Executor firſt had ; it hath been a Queſtion, that if 'tis not had 
for ſome Time after the Teſtator's Death, whether it ſhall relate to 
that Time; and adjudged, that it ſhall; as for Inſtance: 'The Teſtator 
having a Leaſe for Years of Lands, made an Under-leaſe to T. F. 
rendring Rent, and then deviſed his Term to V. W. and died, in 
May the Rent became due and payable, and the Executor did not 


aſſent till October following; it was held, that ſuch Aſſent did re- 


late to the Death of the Teſtator, otherwiſe the Legatee could not 
be entitled to the Rent. 5 Rep. 12. See Plowd. Com. 280. b. where 
Treſpaſs was brought againſt a Stranger for taking a Legacy before 
the Executor aſſented. | 

Two joint Executors, the Aſſent of one is ſufficient, (as hath been 
already mentioned) and ſo is the Aſſent of an Adminiſtrator of an 
Inteſtate, or the Executor of ſuch Adminiſtrator, or the Executor of 
an Executor ; or if there is no ſuch, then the Legatee may take his 
Legacy and aſſent to it; and where the ſame Perſon is Executor 
and Legatee, he may aſſent to his Legacy, and yet waive the Exe- 
cutorſhip; therefore where a Term for Years is deviſed to T. S. 


who is likewiſe made Executor, and he afterwards dies before Pro- 


bate, his Exccutor ſhall have this Term, fo as tis not prejudicial - 
to any Creditor. OE 
The Goods of the Teſtator were waſted by T. S. who was Exe- 
cutor, and he deviſed his own Goods to V. V. and made his own 
Son Executor, and died; the Son being thus an Executor of an 
Executor, a Bill was exhibited againſt him to account for the Eſtate 
of the firſt Teſtator; and pending that Suit, another Bill was 
brought againſt him by V. V. the Legatee, and thereupon he aſ- 
ſented to the Legacy and delivered the Goods ; afterwards it appear- 
ed upon the firſt Suit, that the Executor had waſted the Goods, 
and thereupon the Complainant in the firſt Bill, and the Son, who 
was Executor of the waſting Father, join in a Bill againſt the Lega- 
tee . . to compel him to refund, but could not be relieved; be- 
cauſe the Son, who was Executor of an Executor, and who had 


aſſented to the Legacy, was one of the Plaintiffs, who ſhall never 


be admitted to undo his own Aljent. 2 Vent. 360. H, 25 
Waddington. iſe , 360, Hodges verſus 
2 If 
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lf an Executor refuſes to aſſent, he may be compelled by the 


Spiritual Court, and likewiſe by a Court of Equity. March 97. 
(2.) Of Abatement of Legacies, and refunding. 


'Tho' the Teſtator made no Proviſion for refunding, yet the com- 
mon Juſtice of a Court of Equity will compel a Legatee to refund; 
and 'tis certain that a Creditor ſhall compel a Legatee ; and that 
one Legatee ſhall compel another to refund where there is a Defect 
of Aﬀets. 1 Vernon 94. 3 | 5 

But where the Teſtator deviſed a Specifick Legacy to T. S. there, 
tho the Aſſets fall ſhort to ſatisfy the other Legacics, yet the Speci- 

fick-Legacy ſhall be entirely paid ; 'tis otherwiſe where the Deviſe 
is of 100 J. to 4. and 50 J. to B. and that the 100 J. ſhall be paid 
to 4. in the firſt Place, for in ſuch Caſe, if Aſſets fall ſhort to ſa- 

tisfy the 50 J. there the Legatee muſt make a proportionable Abate- 
ment of his Legacy. 1 Fern. 31. Brown verſus Allen. 
Ihe Teſtatrix deviſed 4004. to the Plaintiff Swallbone, to be paid 
to him out of 500 J. ſecured by a Statute, c. by one Crompton, 
and this was in Part of her Acknowledgment, for the great Care 


and Pains of the ſaid Smallborze in her Concerns, and made the De- 


fendant Executor, and died; and now a Bill was brought againſt 
him to have this Money paid, the Statute being in his Hands; but 
he refuſed to pay the Money, becauſe the Teſtatrix had deviſed to 
other Legatecs above 1000 J. more than her Eſtate would ſatisfy ; 
and that if the Plaintiff would ſubmit to an Abatement in Propor- 
tion, then the Defendant was willing to pay the Reſidue ; but the 
Whole was decreed to be paid to the Plaintiff, becauſe this was in 
Nature of a Specifick Legacy, and ought not to be ſubje& to any 
Abatement; tho' the Eſtate ſhould fall ſhort to anſwer the other 
Legacies. Chanc. Caſes 303. Smallbone verſus Brace. 1 +17 
One of the Legatees had a Statute and a Mortgage to ſecure the 
Payment of his Legacy; but his Legacy being not paid, he was 
decreed to abate in Proportion with the reſt, where there was a De- 
fect of Aſſets to pay all the Debts. 21 Car. 2. Grove verſus Benſon. 


(3.) Of Legacies appointed to be paid out of Lands. 


A Debtor by Bond deviſed, that the Debt ſhould be paid out of 
his perſonal Eſtate ; and if that fell ſhort, then his Executor ſhould 
fell his real Eſtate, and with the Money ariſing by ſuch Sale diſ- 
charge the Debt, and accordingly the Lands were ſold; which by 
ſeveral meſne Conveyances afterwards came to the Defendants, who 
were now ſued in Chancery for the Money as charged on the Lands; 
but it was decreed, that ch 
ſhall go in Aid of the Purchaſer, who had bought the Lands for a 
valuable Conſideration, without Notice of any Incumbrance. Chauc. 
Caſes 137. Preſcott verſus Edwards & al. | 
The Husband being ſeiſed ia Fee of a Meſſuage, deviſed 10 J. per 
Annum to be paid yearly to his Wife for Life, and the Inheritance 
to his Son and Heir; upon Condition, that he ſhould pay to his 
Two Siſters 50/. a-piece, 6c. and ſoon after he died; then the Son 
entered and deviſed the ſaid Meſſuage to his elder Brother for Life, 
and afterwards to the Defendant * Colt, and his Heirs, _ 
| 2 theſe 
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_ theſe Legacies being to be paid out of the Lands, the Plaintiff by 


his Bill infiſted, that he having only an Eſtate for Life therein, and 
the Defendant having the Reverſion in Fee, he ought to contribute 
Two Thirds, and the Defendant one Third; which was decreed ac- 
cordingly ; and becauſe the Plaintiff had the immediate Poſleſſion, 
and ſo might be compelled to pay the Whole, then he and his Exe- 
cutors ſhould hold the Premiſſes till they were ſatisfied. Chanc. 
Caſes 304. Peachy verſus Colt. | t 

A Deviſe of Lands until 2001. be raiſed out of them, ſhall be in- 


tended until that Sum azight be raiſed; and in ſuch Caſe, if the 


Heir or he in Reverſion enter upon the Deviſee, he may either have 
an Action of Treſpaſs, or re-enter and bold the Land till all the 


Money is raiſed. 4 Rep. 42. . 5 ; | 


Body, Remainder over; and in another Part of his Will, reciting, 


that he owed the Defendant Money, he therefore deviſed to him all 
his perſonal Eſtate, and made him Executor, willing him to pay his 


Debts: Decreed, this was a Charge an the Lands as well as on the 
8 Eſtate to pay the Debts. 1 Fern. 411. Clowdſley verſus 
Pelham. - | e on 356. YE $0 7 | | 
The Caſe was, (ois.) The Teſtator directed, that his Debts 
ſhould be paid before any Legacies or Gifts, and having deviſed ſe- 
veral pecuniary Legacies, he afterwards deviſed Lande to J. S. on 
Condition to pay a Rent to J. D. and other Lands, to V . on 
Condition to pay a Rent of 5/. per Aunum to O. R. Decreed, that 


- theſe Land are not ſubject to pay the Teſtator's Debts, becauſe the 


general Clauſe in the Beginning of the Will ſhall be intended onl 
of the perſonal Eſtate, and the pecuniary Legacies therein deviſed. 
1 Vern. 457. Eyles verſus * - 
Where Lands are deviſed for Payment of Debts and Legacies, 
they ſhall be paid pari paſſu ; fo decreed by the Lord Chancellor 
Nottingham ; but that Decree was reverſed by the Lord Keeper 
North, who gave Preference to the Debts ; but the Lord Chancellor 
Fefferies was not ſatisfied with that Reverſal. 1 Fern. 482. Goſling 
yerſus Dorney. N | | 
The Teſtator, when he was a Student in the Univerſity, and when 
he was juſt come of Age, entered into a Covenant for the Payment 
of his Siſter's Portion, to which he was not otherwiſe liable, and 


which he afterwards refuſed to pay; and by his Will deviſed his 


Lands for the Payment of his juſt Debts; it was inſiſted, that 
Clauſes of this Nature did not extend to all Sorts of Debts ; as for 
Inftance, Debts which ariſe by Misfeazance, as for an Eſcape or 
Breach of "Truſt, which are contracted Mala fide; but it was de- 
creed, that this was a juſt Debt and within this Clauſe, and the 
Lands charged therewith by this Covenant. 1 Vern. 431. Lord Hol- 
{lis verſus Carr. | | 
It was the Opinion of Holt Ch. Juſt. that where Money is devi- 
ſed to be paid out of Lands, that the Legatee may have. an Ac- 
tion of Debt againſt the Owner of the Land, upon the Statute of 
Wills 32 H. S. for where a Statute enacts any Thing for the Advan- 
tage of any Perſon, he ſhall have a Remedy to recover the Thing. 
Mod. Caſes 26 | | 
Where Lands are deviſed for Payment of Debts and Legacies, all 
the Bond-Debts, and- likewiſe the Debts upon ſimple Contract, ſhall 
2 | | be 
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| be paid in Proportion; but tis otherwiſe where there are Judgments 
or Debts which charge the Lands. Chanc. Rep. 32. 
Lands were deviſed to Two Perſons for the Payment of the Le- 


gacies given by the Will, and the Debts of the Teſtator, Remain- 


der to T. S. in Tail; it was held, that here was no Freehold in the 
Deviſces, but quaſi a Term for Years, for the Profits of the Lands 
and the Debts are incertain; but ſuch a Limitation in a Deed is a 
conditional Frechold. H. Elis. 315, 330. 


(3.) Of Legacies to be paid out of the perſonal Eftare. | 


The Father by his Will appointed, that his perſonal Eſtate ſhould 
be to the Uſe of his Daughter, to raiſe a Portion of 2000 /. for her, 
and that ſhe ſhould have the Intereſt thereof whilſt ſhe continued ſole, 
gc. in this Caſe it was held, that the Portion being to be paid out 
of the perſonal Eſtate, the Widow ſhould not retain her Parapher- 
nalia. Chant. Caſes 145. Shipros & U veiſus Hamſor. 

A Legacy of 2000 l. was deviſed to the Plaintiff to be made up 

out of certain Debts due to: the Teſtator, mentioned in a Schedule 
annexed to his Will; but upon Computation thoſe Debts amounted 
to no more than 1700 l. yet Aſſets being confeſſed, the Whole 20007. 
was decreed. Chance. Rep. 15 2. Pettiward verſus Pettiward. 


Deviſe of a Legacy of 2000 J. to his Daughter Lertice, and of 


25001, to be paid to his Daughter Jane, to be raiſed out of his per- 
ſonal Eſtate; and if that fell ſhort, then the ſaid Portions to be 
made good out of the Rents and Profits of his real and Leaſehold 
Eftates, c. the Teſtator died, and a Bill being exhibited againſt 
the Truſtees to perform the Truſt, and that Lertice might have her 
Legacy of 2000 J. and Intereſt; the Truſtees, by their Anſwer ſay, 
that they have not Aſſets, and that the Portions ſhould be gradual- 
ly paid, as the Rents and Profits of the Lands ſhould ariſe, or en- 
tirely when the Whole ſhould be raiſed, and that they had not 
Power to fell or mortgage the Lands to raiſe theſe Portions, and 
that the Fewels are the Paraphernalia of the Widow; but decreed, 
that the Leaſehold Lands ſhould be ſold to ſupply what was defi- 
cient of the perſonal Eftate, or ſhould be mortgaged for that Pur- 

ſe, and as to the Paraphernalia, no Order was made, but the 
Court inclin'd that the Widow ſhould: retain them. Chauc. Caſes 
165. Carew verſus Carers. 

The Teſtator being ſeiſed of Lands in Pimhow, of the yearly 
Value of 34/. per Annum, but leaſed to one for Life, reſerving 405. 
per Annum Rent, deviſed ſeveral Legacies amounting to 1004, 76 
be paid out of hit Lands at Pimhow, within a Tear after his 
Death, and deviſed the Lands themſelves to T. S. without limit- 
mg what Eftate he fhould have therein; it was objected, that he 


had only an Eſtate for Life, becauſe the Charge for the Payment of 


the Legacies was not on his Perſon, but on the Lands; but adjudg- 

ed he had a Fee: ſimple, becauſe the Profits of the Lands would 
not amount to ro. in the Time wherein the Legacies were pay- 
able, and therefore he might ſuſtain Loſs by paying them. Freak 
verſus Lee. T. Fones 113. 2 Lev. 249. S. C. e 

The Teſtator had Goods to the Value of roo J. and owed: 26 /. 
and he deviſed a Moiety of alt his Goods to his Wife and to his 
Executor, equally to be divided ; the Executor paid! the Debt of 


201. 


"Ss hat a Teftament or Laſt Will is. Part 1. 
201. but adjudged, that the Wife ſhould have the full Moiety of 


100 J. becauſe, .tho' the 201. was paid, the Executor had ſufficient 


Aſſets to pay that Moiety. Gould. 149. 
So ger ante Teſtator deviſed a Moiety of his perſonal Eſtate to 


his Wife, and then he gave ſeveral Legacies to ſeveral Perſons, and 


| afterwards deviſed the Reſiduum to T. S. it was decreed, that if 
there were ſufficient to pay the Debts, the Wife ſhall have the full 


Moiety of the Whole, and the Debts ſhall be. paid out of the reſi- 


duary Part; and if he had Money, Bonds, and Leaſes for Years, 
the Moiety of them ſhall paſs. 1 Chanc. Rep. 16. Lee verſus Hale. 


(4.) Legatee dying before Time of Payment of the Legacy, and 
| where a Legacy ſhall ſurvive. | 


By the Civil Law a Legacy is not due where the Legatee dies 


before the Teftator ; fo alſo if the Legacy is conditional, and he die 
before the Condition is performed, or where by the Will 'tis to be 


paid, but 20 certain Day or Time appointed for Payment, and the 


Legatee dies before that Time comes; but if tis to be paid on a 
certain Day, and the Logatee dies, (5c. it ſhall ſurvive to his Exe- 
cutor. ; | 
The Father bequeathed his Goods to be delivered to his Son 
when he ſhall be of the Age of 24 Years, and if he die before that, 
then his Daughter ſhall have them; the Son dies long before the 
Age of 24 Years: Adjudged, that the Daughter ſhall have them im- 
mediately. 1 And. 33. | 
But where a Sum of Money was deviſed, Remainder over, and 


the Legatee died before he had received his Legacy, the Lord Com- 


miſſioner Ratyelinſon was of Opinion, that it ſhould go to his Execu- 
tor; but Commiſſioner Hutchins held, that it ſhould go to the Ad- 
miniſtrator de Bonis non. Mich. 3 Vill. 3. | 
A Legacy of 50 J. was deviſed to 4. R. when ſhe ſhall be mar- 
ried; ſhe died before ſhe was married; her Executor ſhall not 
! 2 Bulſt. 123, 126, have it; but if it had been given to her 1 zowards her Marriage, in 
N Robertss ſuch Caſe it ſhould ſurvive to her Executor. 1 Brotonl. 32. 
Ne Deviſe of a Legacy to T. S. and his Aſſigns, the Legatee died be- 
fore it was paid : Adjudged, that his Adminiſtrator ſhall have it as 
Aſſignec in Law. Roll. Ar. 915. 


. Deviſe of a Legacy to T. S. to be paid Four Years after the 


Death of the Teftator, and the Legatee died within that Time: 
Adjodged, that his Executor ſhall have it after the Four Years ex- 
ired, | 
. But if he had deviſed the Legacy to be paid to T. S. when he 
comes to the Age of 21 Nears, his Executor ſhall have the Legacy; 
and ſo he ſhall, if the Deviſe had been of 20 J. towards his Mar- 
riage, and he dies afterwards unmarried. 2 Bujft. 126, 129. In Ro- 
berts's Caſe. | 
The Teſtator deviſed Lands to H. B. and 3s Heirs, and after- 
wards the Deviſee died in the Life-time of the Teſtator : Adjudged, 
that this Deviſe was void, becauſe the Deviſee was not in Bein 
when the Will ſhould take Effect; and the Word Heirs in this Caſe 
is not a Deſignation of the Perſon who ſhall take, but a Limitation 
of the Eſtate ; for if it was a Deſcription of the Perſon, then his 
Widow would be endowed, Plow. Com. 345. Brett verſus Rigden F 
2 cite 
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cited in 1 Rep. 105. in Shelleys Caſe, and 155, in the Rector of | 


Cheddington's Caſe. | | 

So where the Deviſe was to R. B. in Fee, to the Uſe of H. B. 
and the Heirs Males of his Body, and for Default of ſuch Iſſue to 
his Daughters; afterwards R. B. died in the Life-time of the Te- 
| ſtator, leaving Iſſue a Daughter, and his Wife with child, which 
was a Son, afterwards born: Adjudged, that neither the Son or 
Daughter ſhould have the Lande, for they could not veſt in the 
Son, becauſe they never veſted in R. B. his Father, he dying in the 
Life-time of his Father; and here the Word Heirs doth not give an 
immediate Eſtate by Way of Purchaſe, but 'tis a Limitation of the 
Eſtate, Cto. Eliz. 249. Hartopp's Caſe. 1 Leon. 253. S. C. 


The Husband deviſed a Term for Years to his Wife, until the 


Tffue of his Body begotten on her fhould be Eighteen Tears old; and 
if he die without Iflue, then to his ſaid Wife for Life; he died, 
—_ Iſſue, but that Iſſue died afterwards, before Eighteen : Ad- 
judged, that the Wiſe ſhall have the Land until the Iſſue would 

ve been Eightcen if he had lived, becauſe the Time may be 
made certain by computing it from his Death, till he would have 


been Eighteen, if he had lived. Lane 56. Sweet verſus Beale. 


But where a 2 70 was deviſed to an Infant, 7o be paid when he 
a 


comes of Age, he died before; adjudged, that his Executor or 
Adminiſtrator ſhall have it preſently, and not expect till the Infant 
would have been of Age, if he had lived. 1 Leon. 278. Lady 
Lodge's Caſe. 13 4 | . 
So where a Legacy was given to a Feme Covert, to be paid 
within Eighteen Months after the Death of the Teſtator, and ſhe 
died within that Lime; adjudged, that her Husband ſhall have the 


Legacy, becauſe the Wife had an Intereſt in it before the Day of 


Payment, and ſuch an Intereſt which her Husband might have re- 
leaſed. 2 Roll. Rep. 134. | . 
Diieviſe of 800 J. in Truſt to pay ſeveral Aunuities, &c. for Life, 

and the Surplus of his Eſtate to his Two Nephews, equally to be di- 
vided; and directed his Executors to lay it out for their Benefit ; 
one of the Nephews and reſiduary Legatees died in the Life-time of 
the Teſtator, and the other died Two Years after the Teſtator's 
Death : Decreed, that the Nephews were Jointenants and not Te- 
nants in Common, and by Conſequence he who ſurvived ſhall have 
the Whole; for tho' the Words equally to be divided made a Seve- 
rance, yet that Clauſe, by which the Executor is directed to lay out 
the Surplus for the Benefit of his Nephews, makes it joint; and the 
Annuitants being all dead, the 8004. ſhall go to the reſiduary Le- 
— ſurviving, and not to the Executor. 1 Vern. 424. Cock verſus 
Beriſh. | | 

The Teſtator deviſed a Sum of Money to T. S. to be paid at the 
Age of 'Twenty-one, or Day of Marriage ; the Legatee died before 
either of thoſe Contingencies happened: Adjudged, that his Admi- 
niſtrator fhall have the Money, becauſe the Inteſtate had a preſent 
Intereſt, tho' the Time of Payment was to come; 'tis likewiſe a 
Charge on the perſonal Eſtate, which was in Being at the 'Time the 


Teſtator died; and if the Legacy ſhould be diſcharged by this A- 


cident, it would be for the Benefit of the Executor of the Teſtator, 
which he never intended. 2 Vent. 366. See Smartle verſus Schollar. 
oa Jones 98. 8. D. 2 Leo. 207. &. D. ' p 
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But if the Deviſe had been of Money to T. F. at the Jge of 
Twenty-one, or Day of Marriage; and if he die before either of 
thoſe Times, tis then a lapſed Legacy. 2 Yert. 342, in Coberrys 
Caſe. - N 
Lands were mortgaged to the Father, and the Mortgage being 
forfeited, the Father deviſed 500 J. to his Daughter, to be paid out 
of the mortgaged Eſtate at her Age of Twenty-one, or Day of 
Marriage; the Teſtator and the Mortgagor died, the Daughter 
married, and died before the Legacy was paid; and her Husband, 
upon a Bill exhibited againſt the Heir and Executor of the Mortga- 
gor, had a Decree for the Money, tho' both of them inſiſted not to 
| pay it, becauſe the Mortgage was forfeited in the Life-time of th 

Teſtator. Chanc. Caſes 91. Clerke verſus Knight. 555 

Deviſe of a Legacy of 100 J. charged on Lands, and to be paid 
on the 29th Day of September, 1668; the Legatee died Inteſtate 
before that Day, and her Mother adminiſtered, and exhibited a Bill 
for the Moncy, which the Defendant would have avoided, be- 
cauſe the Inteſtate had it upon a Condition, (9iz.) if ſhe had lived 
till the 29th Day of September, which Condition is now diſpenſed 
withal by the Act of God, (vig.) by the Death of the Legatee be- 
fore the Time this Condition was to be performed, and which now 
is impoſſible to be performed ; but the Court held, that an Intereſt | 
was veſted in the Legatce, and by Conſequence it ſhall go to her { 
Adminiſtratrix. Chanc. Caſes 112.. Innocent & Ux' verſus Taylour. 

And this agrees with the Cioil Law, by which the Right of 
the Legatee is conſidered in Two Capacities ; one which makes 
him Maſter of the Legacy immediately, ſo that he may demand the 
Delivery of it; the other is a Right which puts him in a Condition 
to demand it, tho' not immediately; now in the firſt Caſe, the 
Time is come in which the Right is veſted in the Legatee, and the 
Legacy is then duc; and in ſuch Caſe if the Legatee dies before he 
hath received the Legacy, tis tranſmitted to his Adminiſtrator, for 
in that Moment of Time when the Teſtator died, the Right is veſt- 
ed in the Legatce; and tho' there is a certain Time appointed for 
the Payment of the Legacy, yet ſince the Legatee hath acquired a 
Right by ſurviving the Teſtator, he tranſmits that Right to his Ad- 
miniſtrator, tho he die before that Time. 2 Dom. 180, 181. 

A Legacy of 3o/. was deviſed to T. S. an Infant, to put him out 
Apprentice, and he died before he was of a competent Age to be an 
Apprentice : It was decreed, that it ſhould go to the Executor of 
the Infant, who in this Caſe being Seventeen Years old, and having 
made a Will and named an Executor, it was allowed to be good. 

1 Vern. 255. Barlow verſus Grant. 5 88 

The Father charged his Lands by Deed for the Payment of 
4000 J. a- piece to his Daughters, for their Portions, to be paid to 
each of them, at ſuch Times and in ſuch Manner as he by his Laſt 
Will ſhould direct; and in Default of ſuch Direction, then the Tru- e 
ſtees were to raiſe the ſaid Portions for each of his Daughters, pay- " 
able at the Age of Twenty-one, or Day of Marriage, which ſhould 
firſt happen; afterwards by his Will he deviſed to his Two Daugh- 
ters 4000 l. a- piece, to be paid to them in ſuch Manner as by the 
Deed was directed, and ſoon after died, leaving Two Daughters; 
one of them died before Twenty- one, and unmarried; her Mother 
adminiſtred, and brought a Bill againſt the Heir and the Truſtees, 
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to have this Legacy of 4000 J. and Intereſt from the Death of her 
Daughter; and it was inſiſted for her, that this was Debitum in 
ræſenti to the Daughter, and therefore it being an Intereſt veſted, 
it ought to go to the Adminiſtrator; beſides, tis a Duty ariſing by 
the Will, and in Nature of a Legacy. | | 
But on the contrary it was inſiſted, that this Caſe depends on the 
Deed, and not on the Will, which only confirms the Deed; and it 
being a Matter of Truſt, Equity ought to favour the Heir; tis 
true, if this had been a Legacy arifing by the Will, then it muſt 
have gone in a Courſe of Adminiſtration ; but tis a Duty ariſing up- 
on the Deed, and was given as a Portion and not as a Legacy; and 


it was not intended, that the Daughter ſhould have any Intereſt in 
it till Twenty-one, or Marriage; 'tis true, where there is Debitum 


in preſenti, tho' not payable till a future Day, it ſhall go in a 
Courſe of Adminiſtration, becauſe it depends on the Will and affects 
the perſonal Eſtate; and ſo it is where Money is deviſed payable 
out of Lands, becauſe this is eſteemed a Legacy ; but where it ſtands 


upon a Deed only, 'tis quite otherwiſe, and in the principal Caſe 
lly out of the Lands, and the perſonal Eſtate is not 
made liable by the Will; and it was decreed accordingly for the 


tis to come who 


. _ and affirmed upon an Appeal. 1 Fern. 312. Lord Pawlett's 

Caſe. . ; 

Deviſe of the Surplus of a perſonal Eſtate, being 30000 J. to the 
Lord Craven, during the Minority of the 'Teſtator's Son, to the 
Uſe of him and the Heirs of his Body; and if he died without Iſſue 
during his Minority, then to the Children of his Siſters, and made 
his Son Executor, and the Lord aden Executor, during the Mino- 


rity of his Son, who proved the Will; and then the Son being of 


the Age of Eighteen, died without Iſſue, having by Will deviſed to 
his Wife (the Plaintiff) all his perſonal Eſtate, and made her ſole 


Executrix; and it was inſiſted for her, that the Eſtate was abſolute- 


ly veſted in the Son, for the Deviſe to the Lord Craven, being du- 
4 Minority of the Son, (which muſt be intended to determine 
at 


venteen Years) and he being likewiſe made Executor during 


| ſuch Minority; this ſhews that the Teſtator intended the Lord Cra- 
dens Intereſt ſhould continue no longer than till the Son came to be 
Seventeen Years old, and then, and not till then, that the perſonal 
Eſtate ſhould be veſted in him; and tho' it was objected, that thoſe 
Words during the Minority, ſhall be intended until the Son is of 


the Age of 'Twenty-one Years; yet it was decreed, that the Mino- 


rity was determined wherr the Som was Seventeen Tears old; and that 
this was a Truſt veſted in him, and the Remainder over to the Chil- 


dren of his Siſters, void. Chanc. Caſes. 3 16. Whitmore verſus Meld. 


2 Vent. 367. Chanc. Rep. 2 part. 167. | | 

The Father ſettled Lands to raiſe 100 J. per Arnum for his eld- 
eſt Son, and 100 J. a- piece for his younger Children, to be raiſed 
and paid according to their Seniority, and Maintenance in the mean 
Time; ſome of the younger Children died living their Father: It 
was decreed, that the Adminiſtrators of the dead Children ſhould 


have no Benefit of their Portions, but that the ſame ſhould ceaſe; but 


that if any of the Daughters had married in the Life-time of their 
Father, and afterwards died, the Husbands, as Adminiſtrators to 
them, ſhould have their Portions ; for 20 certain Time being ap- 
pointed for Payment of theſe Portions, but that being left indeti- 
: | F nitely, 
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| Duncomb ». Stint. 
| 1 Chanc. Rep. 121. 


Holloway o. Collins. 
I Chanc. Rep. 245. 


Fane verſus Fane. 
1 Vern. zo. 


nitely, it doth not attach till the Death of the Father. 1 Fern. 334. 
Braithwaite verſus Braithwante. 

Deviſe of a Portion to a Child, with Intereſt, but not payable till 
the Age of Twenty-one Years, or Marriage; the Child died before 
Twenty- one, and not married; it ſhall go to his Adminiſtrator, 


1 Fern. 462. Collins verſus Metcalfe. 


By the Civil Law there is no Survivorſhip amongſt Legatees ; for 
if Goods are deviſed to Two jointly, and afterwards one of them 
dies, the Executor of the dead Legatee ſhall have his Share ; but 
where the Teſtator deviſed Goods to Two jointly, and the Executor 
aſſented to the Legacy, and then one of them died; adjudged, that 
by this Aſſent an Intereſt is veſted, and tis become a Chattel, and 


governable by the Rules of Common Law. 2 Lev. 209. Buſtard 


verſus Stukley. 


(5.) Of Exccator giving Security for Payment of Legacies, and of 
| | Securities in general. | 


An Executor may in ſome Caſes be compelled to give Security 
to pay a Legacy, as where 1000 J. was deviſed to T. S. to be paid 
at the Age of 21 Years; and upon a Bill exhibited againſt him, ſug- 
geſting a Devaſtavit, and praying, that he might give Security to 
pay the Legacy when due, it was decreed accordingly, _ 

Where a Legacy is deviſed to a City Orphan in any Part of 
England, the Executor may be compelled to give Security for the 
Payment thereof to the Court of Orphans. 1 Vent. 180. 

A Legacy was given to the Son to be paid at Ten Tears old, and 
at that Age it was paid to the Father, who afterwards died inſol- 
vent ; now it appearing, that the Executor when he paid the Mo- 
ney, took a Bond to ſave himſelf harmleſs ; it was held, that he took 
this Security at his own Peril ; and therefore, tho' the Payment to 
the Father was good, it was decreed that the Executor ſhould pay 
it again to the Legatee. 26 Car. 2. Holloway's Caſe. 

The Teſtator deviſed 800 J. to T. S. to be paid by his Executor 
when the ſaid T. S. ſhall attain to the Age of 21 Years; the Lega- 
tee by his Guardian exhibited a Bill, that the Executor might give 


Security for the Payment of the Money; and it was decreed ac- 
cordingly. 


If the Spiritual Court go about to compel an Executor to pay a 
Legacy, without giving Security to refund, in caſe there ſhould be 


a Defect of Aﬀets; a Prohibition ſhall go, as it was refolved in the 


Caſe of Knight verſus Clerke. 
(6.) Of Reſiduary Legatees, and of the Surplus of the Eſtate. 
'The Teſtator deviſed the reſiduary Part of his Eftate to Two Exe- 


cutors, one of them died: It was decreed, that his Adminiſtrator 


ſhall have the Moiety as Tenant in Common, and that it ſhall not 
ſurvive to the other. Chanc. Rep. 238. TS | 
Deviſe of ſeveral Specific Legacies, and that 1000 J. ſhall be 


raiſed out of her Plate and Jewels for her Funeral, and all the reſt 


of her Goods and Chattcls to her Executors; then there follows 
this Clauſe, (viz.) I give unto wy Executors 1001. for their Care 
and Trouble, and after my Debts and Legacies are paid, I give all 
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the reſt of my perſonal Eftate unto the Children of Sir Francis * 


the Morey to be paid into the Hands of their Father: Decreed, that 
the Children ſhall have all the reſiduary Part, and that the Execu- 
tors ſhould take nothing by the Deviſe of all the reft of the Goods 
00 Chattels to them, becauſe they had 100 J. a- piece deviſed to 
them. | | | - 
Two Executors, to whom the 'Teſtator deviſed 5 /. a-piece, and 
died without any Diſpoſition of the Reſidue of his perſonal Eſtate ; 
the Will was proved in the Spiritual Court in common Form; and 
then one of the Daughters of the Teſtator ſued for her. diſtributive 
Part of the Refiduum ; inſiſting, that the Executors had no Title to 
it, becauſe each of them had a pecuniary Legacy; and the Court 
gave Sentence. againſt them to; exhibit an Inventory, in order to 
make a Diſtribution ; but a Prohibition was granted, upon a Suggeſ- 
tion, that the Court had not ſuch Power, but only when the Party 
died Inteſtate. FIG F . 
Where Lands are deviſed to be ſold for Payment of Debts and 
Legacies, - and after thoſe are paid, then the Reſidue of the perſonal 
Eftate is deviſed to the Executor; yet that very perſonal Eſtate ſhall 
be Aſſets, and ſhall be applied to the Payment of the Debts as far 
as it will £9, and the Land ſhall be charged no farther than to 
make up what remains unpaid, and this in Fayour of the Heir. 
Two Executors, one of them is made reſiduary Legatee; in ſuch 
Caſe he may maintain an Action againſt his Companion, for Ta- 
king or Detaining the Goods of the Teſtator; and if both of them 
are made reſiduary Legatees, and then one of them dies Inteſtate, it 
hath been held, that his Adminiſtrator ſhall have a Moiety of the 
Reſiduum after Debts and Legacies 707 becauſe the Teſtator in- 
tended an equal Share to both, and 
Survivorſhip; but it hath been otherwiſe decreed; as for Inſtance; 


: me, > 


petit verſe Smith, 
5 Mod. 247. 


2 Vent. 349. 


Cox ver. Quantoc k. 
1 Chan. Rep. 238. 


is Intention ſhall prevent the 


The Teſtator made Two Executors, and deviſed to them a Le- Cock ver. Berrith. 


gacy of 20 J. a- piece, and likewiſe 800 J. in Truſt, to pay ſeveral 
Annuities to Three Perſons (naming them) for Life, and the Re- 
ſidue of his Eſtate to his Nephews, Charles and John Cock, equally 
to be divided between them, to be laid out by his ſaid Executors, for 
the Benefit of the ſaid refiduary Legatees ;,one of them died in the 


1 Vern. 425. 


Life- time of the Teſtator, and the other Two Years after the Teſta- 


tor's Death; the Queſtion was, whether the reſiduary Legatees were 
Tenants in Common, or Jointenants; if the later, then the Survivor 
ſhould have the whole Surplus; and it was decreed he ſhould have 
the Whole, for the Teſtator intended their Benefit, and none to the 
Executors; tis true, the Deviſe was ſevered by the Words Equally 
to be divided, but by the Appointment, that his Executors ſhould 
lay out the Money for the Benefit of the Legatees, it was joint. 
Two Executors, one of them was made reſiduary Legatee; he may 
retain the Reſiduum againſt the other; and if he take it, or any 
Part thereof, he may have an Action of Treſpaſs againſt his Co- 
executor ; but where a Man makes one Executor, and gives him a 
Legacy, and leaves the Reſidue of his perſonal Eſtate undiſpoſed, 
the Exccutor ſhall not have it, quatenus Executor; but the next of 
Kin of the Teſtator ſhall have the Adminiſtration, and it ſhall be 
diſtributed according to the ® Statute, . | | 
But where a Man is made reſiduary Legatee, and he dies before 
the Will is proved, his Executor N have the Adminiſtration, and 
6%, 25A : 1 ö | not 


m 22 & 23 Car. 2, 


cap. 10. 


Shower's Rep. 26. 


36 | | . Mhat a Teftament or Laſt Wall is Part I. 


not the next of Kin of the firſt Teſtator, becauſe the reſiduary Le- 
» Dyer 373. gatee is u in loco heredis; and in ſuch Caſe, if he die before Pro- 
: bate, or after, his Executor hath the Right of Adminiſtration. 
Philips ©. Philips. The Teſtator deviſed ſeveral Legacies to particular Perſons 
3 Chanc. Rep. 292. (naming them) and the Reſidue of his perſonal Eftate to E. G. and 
made T. $. Executor, and died, which ſaid T. S. the Executor, was 
Debtor to the Teſtator in the Sum of 400 J. It was inſiſted, that the 
Teſtator having made his Debtor Executor, the Debt was by that 
Means diſcharged; and if ſo, then the 400 J. was no Part of his per- 
ſonal Eſtate, and by Conſequence there was no Refiduum; and it 


appeared, that there was ſufficient Aſſets beſides to pay all Debts 


and Legacies; yet it was decreed againſt the Executor, that he 
ſhould pay the Reſiduum of the Eſtate to E. G. to whom it was de- 


F Where Intereſt ſball be paid for a Legacy. 


Where a Debt is due to the Teſtator, he may by his Will reſpite 
the Payment thereof to the Legatee, and in ſuch Caſe he cannot 
demand any Intereſt for the Forbearance, and much leſs he cannot 
pretend to Coſts and Damages, tho' the Debt was of ſuch a Nature 
as the Default of Payment might entitle him to ſuch a Demand. 
2 Dom. 157. Ng | | | 
Adjudged, That where mo certain Time is appointed for the Pay- 
ment of a Legacy (if the Legatee is an Infant) he ſhall have Inte- 
reſt after one Year, from the Death of the Teſtator, becauſe a 
Year is always allowed to the Executor, that he may be informed 
whether there are any Debts owing by the 'Teſtator, and no Laches 
ſhall be imputed to an Infant ; but if the Legatee was of full Age 
when the Teſtator died, he ſhall have no Intereſt but from the 
Time of the Demand of this Legacy, unleſs 'tis made payable at a 
© 1 Vern. 262. S. P. O certain Day, and in ſuch Caſe he ſhall have Intereſt from that ve- 
. — . ry Day. 2 Salk. 415. Snell verſus Dee. 
S.P. Moor. Bla. Where Legacies were deviſed to Infants 2 at a certain 
grave. Time, which expired during their Infancy, and the Executor refu- 
ſed to pay the ſame, becauſe the Legatees could not give any Diſ- 
charges, by Reaſon of their Infancy : It was decreed, that the Maſter 
| ſhould put out the Money at Intereſt in the Name of the Guardian, 
or of ſuch other Perſon as he ſhould think fit, and that the Defen- 
dant ſhould be indemnified againſt the Infants. Chanc. Caſes 95. 
Dyke verſus Dyke. | 
An Infant exhibited a Bill by his Guardian for a Legacy of 1000. 
deviſed to him; the Defendant by his Anſwer confeſſed the Legacy, 
and that he was always ready to pay it, ſo as he might be lawfully 
diſcharged, which the Plaintiff by Reaſon of his = Don could not 
do; and therefore inſiſted, that it might be paid without Intereſt ; 
which was decreed accordingly, and the Defendant to be indemni- 
fied. Chanc. Caſes 264. Bullen verſus Allen. 


Deviſe of 500 J. to his Grandaughter (then an Infant) 70 be paid 
at ſuch Time and in ſuch Manner as his Wife (who was Executrix) 
and the Grandmother) ſhould think fit and beſt for his ſaid GEran- 


daughter: The Executrix lived Twenty Years after the Death of 


the Teſtator, in all which Time this Legacy was never demanded ; 


and then ſhe having made the Defendant her Executrix, ſhe dicd 
2 _ without 
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without paying this Legacy; and upon a Bill exhibited againſt the 
Executrix of the Executrix for this Legacy, tho no Demand was 
proved; and tho the Time and Manner of paying it was left to 
the Wife; yet it was decreed to be paid with Intereſt from the Death | 
of the Teftator. Churchill verſus Speake. 1 Vernon 251, 


(8.) Other Caſes concerning Payment of Legacies. 


Deviſe of a Sum of Money to T. S. to be paid to him whom the 
Teſtator ſhall appoint ; he died without making any Appointment, 
this is a good Deviſe to T. S. Chan. Rep. 198. 

The Teſtator deviſed 500 J. to T. F. which 4. B. now owed him 
upon Bond; afterwards the Money was paid to the Obligee : Ad- 
judg d, That the Legacy was due, tho the Security was altered. 
i. 3 mare 

Deviſe of 100 J. to a Feme Covert, to be paid within Six Months Palmer o. Trevor, 
after the Teftator's Death ; and a Bill being brought for this Lega- * Vern. 261: 
cy by the Husband, the Executor anſwered, that he had paid it to 
his Wife, and had her Receipt : 'This was decreed to be no good 
Payment, but that it ſhould be paid to the Husband, with Intereſt, 
it being appointed by the Will to be paid at à certain Time. 

Where Lands are made ſubje& either by Deed or Will, even thoſe 1 Salk. 154. 
which are barred by the Statute of P Limitations, ſhall be paid, be- * Vern. 256. 
cauſe they are ſtil] Debts in Equity ; and tho' the Statute hath taken 
away the proper Remedy to recover then, yet the Duty remains. 

Lands were ſettled on Truſtees to raiſe Money for the Payment 1 Salk. 153. 
of. Debts and Legacies; all the Money was raiſed, but not paid, as 
directed by the Teſtator ; and this being made an Objection why the 
Heir ſhould not have the Lands, that the Money was not paid by 
the Truſtees, but that they converted it to their own Uſe ; but de- 
creed, that the Heir at Law ſhall have the Lands diſcharged of the 
Debts and Legacies, becauſe the Lands were ſubje& and Debtor to 
them, but not to the Default of the 'Truſtees, againſt whom both 
the Creditors and Legatees may have a proper Remedy. | 

Lands were deviſed to be ſold for Payment of Debts and Le- Goſling v. Dorney: 
gacies; the Lord Chancellor Nottingham decreed, that they V* 462. 
ſhould be paid pari paſſu in equal Proportion; but the Lord 
Keeper North reverſed that Decree, and gave Preference to the 
Debts, and ſo he did in the Caſe of 4 Hinon and Mitbam; but the 9 » Chan-Rep.248, 
Lord Chancellor Feferies was not ſatisfied with this Reverſal. Dn ha 


$. VIII. The Diviſion of Teſtaments. 


(1.) Of the antient Diviſion of Teftaments. 
2. Another Threefold Diviſion. 


Oraſmuch as that (1) antient Diviſion of Teſtaments, whereby 2% 
they were firſt diſtributed into Two Sorts r, the one Teſtament | 2 og teſta, 


being termed Calatis Comitiis f, the other Procinctumt, (whereunto i. e. Vocatis co- 
| | i mitiis, ſeu vocato 
populo, a Greco Verbo aa, quod eſt yoco. - Tempore namque pacis, bis tantum in anno Teſtator, convo- 
cato per cornicinem populo, eoque præſente, ac quaſi teſte, ultimam ſuam voluntatem declarare ſolebat. 
Minſing. in d. 5. j. Hoc teſtamentum fieri conſuevit ab exituris in prælium, ob dubiam belli aleam. In- 
de proeinctum dicitur, non quod ſuceindte fieret, ſed quod proeincti dicuntur milites, quaſi pracinQi & ex- 
pediti. Viglius in d. $ j. | 
/ | | afterwards 


— —— 


_ 
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i. e. per imaging Afterwards a third Kind was added, called Per es & libram u,) hath 
riam venditionem; been long ſince aboliſhed x, and worn not only out of Faſhion, but 
przſentibus enim a] moſt out of Memory; inſomuch that unto ſome their very Names 


— hea may ſeem very ſtrange. Unwilling therefore to offer any Thing 


ſtimatore patrimo- more tedious than profitable, I thought good to make Report of 


nii, is qui ſucceſſor E: \ - 
gefunddi fututug o ſome other Kinds of Teſtaments, whereof haply we may have ſome 


rat, morituri bona Uſe in England. | 
emebat, deinde per- : . ; 

cutiens libram, illud zris quaſi pretium dabat ei a quo hæreditatem expedctabat. Minſing. poſt. Vigl. in d. 9. j. 
x Text. in d. 5. 1. | os. | | 


Underſtand therefore, that (2) of Teſtaments ſome be ſolemn, 


jure Civili Teſta- . . . , g 
ment: ſeriprum non ſome wnſolemn ; ſome written, ſome unwritten, or numcupative J; 


videtur alia ſpecies ſome prioileged, and ſome not privileged *. 

a Teſtamento ſo- | : 

lenni, plerunque enim hec duo confunduntur, & indifferenter ſeu promiſeue uſurpantur. (Bar. in L. Tabular. - 
ff. Quemad. teſtament. app. & apertius Minſing. in $. ſed cum. Inſtit. de teſta. ord. & in $. fin. ibid. Graſſ. 
Theſaur. com. op. g. teſta. q. 10. n. 1.) At vero jure quo nos utimur inſpecto, plane diverſa ſunt. Sæpius et- 
enim neceſſarium eſt, ut Teſtamenta noſtra ſint ſeripta, ſed ut ſint ſolennia nunquam. Quinimo vel eod. 
jure Civili teſtamentum inſolenne dividitur in ſeriptum & non ſcriptum. Graſſ. Theſau. com. op. 5. teſta. q. 
10, & q. 11. n. 3. Mantie. de conject. ult. vol. I. 1, tit. J. Adde Jul. Clar. 5. teſtam. q. 3. ubi tradit nobis 
aliam teſtamentorum diviſionem. % 


. IX. Of ſolemn Teſtaments. 


1. What is a ſolemn Teftament. | | 

2. No Uſe of ſolemn Teſftaments here in England. 

3. The Rigour of the Civil Law concerning Teſtaments. 

4. This Rigour juſtly reformed. | 

5. What moved Juſtinian to exact the Number of ſeven Witneſſes 
in Teftaments. ' : 


6. Two or Three Mitneſſes ſufficient by the Law of God. 


8 Teftaments are they, (1) wherein are all thoſe Solemni- 
tics of the Civil Law: As the Preſence of Seven Witneſſes, and 


2 required thereunto, their Subſcription, their Subſignation, the Ex- 


ordin. L. Hac conſul · pedition of the Act at one Time, Gc. *. But (2) of this Kind of Te- 


— A ſtaments we have no Uſe in England b. Wherefore it ſhall ſuffice, 
vr 2+ de that I have ſhewed that ſuch a Kind of Teſtament there is mention- 


rep. Angl. lib.3.c.7- ed in the Civil Law; to the (3) Obſervation whereof the Roman 


_ — i bat People were ſtrictly tied in the Making of their Teſtaments, (much 


& irrit.teſt, ff Min- like as were the Fes to their Jewiſh Ceremonies :) So that if any 


ling. 1 $. ſed one of theſe Solemnities were omitted, the Teſtament was void é. 
4 Deut. c. 19. Matth. Which Thing was not only hard to be performed, but in ſome re- 


e. 18. Mantie. de ſpects alſo ungodly. For that it was not ſufficient for any Man, to 
conje&. ult. vol.1.6. prove a Teſtament by Two or Three Witneſſes, (the Law of God 


tit. 3. n. 18. : e : 
© P. $.ſed cum pau- requireth no mo d,) but it muſt be proved forſooth by Seven Wit- 


latim. neſſes ©. Wherefore with (4) good Reaſon was this Exceſs reform- 


4 3 eſſes. de ed, firſt by the Eccleſiaſtical Law, which did reduce the Number of 


6. Teſta. videlicet F277 itneſſes to Three, (the Parochial Miniſter being one f,) and 


ad pias cauſas con-; | 5 0 
4 e. relatum. cl. j. Nn ſome Caſes Two“; and then by the general Cuſtom of this 


de teſta. exr. Realm, which diſtinctly requireth no mo Witneſſes than Two, ſo 
EY De they be free from any juſt Cauſe of Exception h. The Reaſon (5) 
1 wherewith Juſtinian was moved to approve theſe Solemnities, and 
batis Peckius in e. to add thereunto as he did, was, as he doth frankly acknowledge, 


privilegium de reg. | 
Jur. I. &. n. 7. 2 | (Propter 


F WI 
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(Propter teftamentorum ſiuceritatem, ut nulla fraus adhibeatur i,) D.$.ſed cum pau- 

And I doubt not but before he did ſet down fo preciſe a Law, he 2 * 

had ſufficient Trial of great Cunning and Craft practiſed in the ma- | 

king and proving of Teſtaments; (I would there were none in Eng- 

land ;) which urged him to go from that Rule (6) and Law of UV- 

pian the famous Lawyer; the ſame alſo being moſt agreeable to the 

Law of God. Ubi numerus teſtium nom adjicitur, etiam duo ſuff- F< 

ciunt ; pluralis enim elocutio duorum numero contenta eſt k. Where! L. ubi de teſti- 

he ſaith, the plural Speech is content with Two, which is the Reaſon bus. f. 

of the Law, it hath this Senſe: It was a Thing very well known, 

that one I/itneſs alone was not ſufficient to decide a Controverſy, 

(the Teſtimony of one being as the Teſtimony of none I;) and there- 1 C. licer.c.yenient. 

fore there were required Vitneſſes: But how many Witneſſes were Ke. Jusjurand. de 

ſufficient, was doubted of. Whereupon Lipian anſwereth, that al- nnd 3 

beit Witneſſes are required, yet that plural Speech, Witneſſes, is ſa- 

tisfied with Two; and fo Two Witneſſes are ſufficient, where a 5 
ter Number is not required ®; but by our Law where Lands = DD. in d. L. ubi, 


are deviſed, Three Witneſſes are required. 


g X. Of unſolemn Teſtaments, and whether the afore- 
ſaid Definition of a Teſtament do agree to our Teſta- 
ments in England. 12 


I. Nhat is an unſolemn Teſtament. 1 | 
2. Of the Freedom eve enjoy in England in making our Tefta- 
ments. 3 | 
3. Writing required in the Deviſe of Lands. 
4. Many Things permitted which be not neceſſary. | 
5. Whether it be needful that Witneſſes be required in a Teftament. 
6. Whether our Teſtaments in England do agree with the former 
Definition of a Teftament. EL | 
7. Some Reaſons whereby it ſhould ſeem that the former Defini- 
tion and our Teftaments do not agree. 
8. The former Definition of a Teftament doth comprehend both 
ſolemn and unſolemn Teftaments. | 1 
9. The Reaſons which prove that this foreſaid Definition doth 
comprehend both 1 5 = 
10. Ulpian did flouriſh before Juſtinian. | | 
11. The Increaſe or Decreaſe Solemnities do not make the Teſta- 
ment to ſwerve from the former Definition. 18 
12. An unſolemn Marriage is a true Marriage in reſpect of the 
Knot or Eſſence of Matrimony. | | | 
13. 4 Military Teftament, tho unſolemn, is properly a Teſtament. 
14. A Teſtauent among ft Children is properly a Teſtament, tho 
anſolemn. Re. 3 
15. A great Inconvenience if an unſolemn Teſtament were not pro- 
perly a Teſtament. 
16. What is a Teſtament properly ſo called? : Y 
17. In England our Teftaments, though unſolemn; have the Effect 
of Teſtaments properly ſo called. 5 
18. Au Anſwer to thoſe Reaſons which ſeem to prove our Teſta- 
' ments do not agree with the former Definition. 
| 19. The 
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I 9. The former Definition is not of any ſpecial Teſtament. 
20. The Concluſion. 


Molemm Teftaments are (1) ſo termed, where the Solemnities 

: . of the Civil Law above-mentioned, or any of them, are omit- 
» Lj.deinjuft. rupt. ted, at the Making of the Teſtament *: Without which, by the Ci- 
& irrit. teſta. fl. vil Law, the Teſtaments are void b, except in certain Caſes. But 
22 ge poc (2) with us in Exgland they are not void: For that our Teſtaments 
rfe&. C. de teſta. are not ſubject to the Ceremonies of the Civil Law, but are made 
Minſing, in. g. ed with all Liberty and Freedom, and (as one reporteth) Jure militari®. 
ir. de teſta. ord. And ſo we are no farther tied than to the Obſervation of thoſe Re- 
m. 12. quiſites that be neceſſary Jure gentium d. Which requireth but Two 
paws yn Witneſſes ©: Saving that in Gf a Legacy or Deviſe of Land Three 
b. 7. Quod tamen Witneſſes and Writing is alſo neceſſary, and that to be made in the 
AE any ce wh Life of the Teſtator k. Howbeit, it is not to be doubted but that a 
quidem multa pri- Man may make his Teſtament in Writing, wherein he diſpoſeth of 


vilegia teſtamentis his Goods only, and ſo he may uſe the Teſtimony of mo Witneſſes 
militaribus compe- than Two. Alſo (4) if he will, he may procure the Witneſſes to 


tere videantur, qua- 


lia ſunt, eum duo- ſubſcribe their Names to the Teſtament, yea, to every Page of the 
— * de- Teſtament, (if there be divers;) and it is a good and ſafe Courſe, 
alia, (de quibys in. whereby many Forgeries might be prevented, or more eaſily detect- 


fra. $.14-) quz no- ed, But no (5) Man is tied to the Obſervation of theſe Cautels 8, 


12 leet (except as before) no not ſo much as to require the Witneſſes h; So 
6 14.) Et contra, beneficial are the Laws of this Realm to the Subjects of the ſame. 
Rogatio teſtium 

— ro ſolennitate in militari teſt. uiritur, (communi interpretum calculo,) ab Anglis teſtantibus non ita 
neceſſario obſervatur. 4 Milites ad ſolennitates tantum juris gentium aſtringi videre eſt apud Dec. in L. 


milites. C. de teſta. mil. poſt. Bar. in L. j. C. de ſacroſanct. Eceleſ. & DD. in L. j. ff. de mil. teſta. Quibus 
agony way privileg, piz cauſe, c. 3. Dee. in d. L. Milites. Mantic, de conject. ult. yol. lib. 6. tit, | 
in . 


3. n. 9. i Stat. H. 8. anno 32. C. 1. 5 Lindy. c. in ſtatutum de teſta. I. 3. provincial. conſtit. 
Cant. verb. probat. 1 Ratio eft, quia rogatio teſtium non eſt juris gentium aut divini. Ab. Covar. & alii in 
c. relatum. el. j. de teſta. extr. Tiraquel. de privilegiis piæ cauſæ, c. 3. quo poſito, conſtat, Anglos pleniore 


libertate frui in condendis Teſtamentis, quam quæ vel ipſis militibus indulta fuit a jure eivili: quo (fi com- 


muni fit credendum opinioni) rogatio teſtium neceſſaria. Jul. Clar. 9g. teſtim. 9 58. * non deſint 
qui contendunt rogationem hujuſmodi non ad ſolennitatem exigi, ſed ut ex eo facilius dijudicari poſſit, Mili- 
tes, proferendo verba quæ ſonant in teſtim. ea deliberate & ſerio, animoque teſtandi, non joco, non perfun- 
Corie protuliſſe, ut ſæpe ſolent alias. Tiraquel. de privil. piz cauſe, c. 3. Weſenb. conſil. 38. n. 55. Adde 
quod in Teftamento inter liberos, ubi attenditur ſolennitas juris gentium, non eſt neceſſarium ut teſtes ſint 


rogati. Graff. Theſaur. com. op. g. teſtim. q. 12. Clar. g. teſtim. q. 18. Dec. conſil. 610. Denique, nec in teſto. 


ad pias cauſas (in cujus confectionem adhibendz ſunt juris gentium ſolennitates) requiritur ut teſtes ſint - 
ti, Ut habet com, of. teſto Covar. in e. relatum. el. j. de teſta. infr. 5. 16. * 


But (6) here methinks a Queſtion doth offer it ſelf to be reſolved. 


If all our Teſtaments in England be unſolemn, and (7) if by the 


3 Civil Law regularly all unſolemn Teſtaments be void, inſomuch that 
5 LS 1 if but one Solemnity be omitted, the Teſtament is no Teſtament i; 
ex imperfett. I. 6 how doth the Definition of a Teſtament above-mentioned, borrowed 
unus.de teſta.C. out of the Civil Law, agree with our Teſtaments here in Exgland, 


being all unſolemn Teſtaments? It ſhould ſeem we had need to ſeek 


a new Definition, and that I have erred, together with other our 
Common Lawyers of this Realm, in borrowing that Definition, 
which agreeth ſo juſt with their Teſtaments, with which our Teſta- 
ments do not agree. For if the Definition did agree with both 'Te- 
ſtaments, they ſhould agree betwixt themſelves ; but the Teſtaments 
do not agree betwixt themſelves; and therefore the Definition doth 
agree but with one alone. If it agree but with the one, and we 
conteſs it doth agree with their Teſtaments, how then can it agree 
with ours alſo ? | 

4 9 To 
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Jo this Queſtion briefly my Opinion is this, that the (8) Definition 
doth comprehend both ſolemm and unſolemm Teftaments ; and there- 6 438 
fore is agreeable to our Teſtaments. The Antecedent I prove (9) + at a 
thus. The Definition (as appeareth) was made by Lipian k: This * Ulp. in L. j. de 
Ulpianus (10) is one of thoſe antient Lawyers, whoſe Anſwers, De- teſta. ff. 
 tinitions, Rules and Concluſions are contained in the Digeſts, and 

who flourithed no leſs than Two hundred Years before Juſtinian l: 9 os 
Which Juſtinian did add certain other Solemnities, without which an, Chriſti —— 
he ordaincd that the Teſtament ſhould be void m. It muſt be grant- Ulpianus autemflo- 
ed therefore, that the Definition being perfect before thoſe new So- — — 1 
lemnitics were deviſed, and agreeable to thoſe Teſtaments which had lex, Severi Imp RO. 
not theſe Solemnities, becauſe as yet they were not: So now the P20 pus CG an- 
ſame Solemnities being taken away, the Definition comprehendeth —— — 
thoſe Teſtaments which have them not at this preſent, as it did thoſe L. unie. fi quis jus 


ICCNt1 H. 


other Teſtaments which had them not at the Beginning ®. So that $ $Sedeumpauls- 
the (11) Increaſing or Decreaſing of the Number of Solemnities ma- tim. verb. ſed his. In- 


| TEE | Ry IF ſtit.de teſta.ordin. L. 
keth not the Teſtament to come nearer, or depart farther from the bein . cum antt. 


Definition, . Indeed the Preſence or Abſence of Solemnities make quiras. C. de teſta. 


the Teſtament ſolemn or unſolemn ; but they do not make it a Te- — enim ra- 
ſtament or no Teſtament P. For (12) as an unſolemn Marriage is —— — — 2 


not therefore no Marriage becauſe it is unſolemn, (the Banes per 1APS in propoſito. Socin, 
not being publiſhed, or the Marriage not being celebrated in the F ace con 3 
of the Church, but privately .in a Chamber,” or ſome other Rite or contrariis. 
Ceremony thereof being omittcd,) but is nevertheleſs repyted for a * Nam „1 | 
true Marriage 4, (ſo that the ſame were ſolemnized by a Miniſter in — — my — 

E ö 3 Ip T5 17 T31 TY WT ITE Jas. 
the Preſence of a ſuſficient Number of Perſons thereunto required, b 


, 


minus, non conſti- 


whoſe Teſtimony the ſame might be proved; in which Caſe the erer my ee 
ſaid Marriage may be ſaid to be celebrated in the Face of the Churc 5 n 


though neither in Church nor Chapel, but in a Chamber, hotie being L. fin. de fund. In- 


7 rr e 54 1 1 W. N * . 8 
purpoſely excluded ;) both in the Ecclefiaſtical Court, in reſpe& che 
the Eſſence of Matrimonies ſ, and in Temporal Courts, in refp o 


the Wike's Dower, and other legal Effects *; at delt if the, Partics cuiroqs; Fe 
married be licenſed or diſpenſed with by the Ordinary in chat Behalf u 7 n 
ſo that there be no other lawful Impediment, as 010 Conſahg ney of quum, ſed non efſe. 
JJ. Prooontra, 6r fuck olup. 1» Ke; 
like, but the Defect of Solemnity only *: Eyen'fo an unſolemn T - folenniras non facit 
ſtament doth ſtill remain a Teſtament, when theſe Solemnities do m. non 22 
rather appertain to the Proof or Appearance, than to the Subſtance eſſe lenne: à for- 
or Teſtament 7. For it is not ſaid in the Definition, there muſt Be tiori, inquam,quum' 
this or that Number of Solemnities in the Teſtament; only it is re- fue nay 


quiſits that thero be a juſt Number z, that is t0 fay, {6 than as tog Segen e 


2 5 | | l Adefectus juris tan 
rum civilis. . 4 Nam illa requiſita de quibus in c. cut inhibitio. de clan. deſponſ. ext. 4% ey N & 
ſubſtantia matrimonii yel legitimationis prolis, ſed de, ſolennitate tantum, & ad ipſius gecorem introduRa, 
* Theoſog. & Canoniſtas prodidit Graniſ conſil. civil. 168. hane op. communi calculq receptam dicit Jo. 

ub. & Maſcard. de probat. verb. filius, conclu. 798. n. 8. Er licet hodie per concil, Tridentin. hujuſmodi 
matrin mia fiant irrita; nos tamen ſequimur antiquum jus comm. and n. Stat. | 
c. 19. Nec illud, e. 30. g. 3. e. 1. de cland, deſponſ. extr. r Maſcard. ragt, de probat. conelu. 1935. ubt: . 
locupleti: teſtimonio donſtat, matrimonium in facie Eccleſiz, poſſe contrahi diei, couvacatis amisis, nemine 
videlicet ſerioſe exeluſo, etiamſi non ſervetur forma. In ca. Cum. ĩnkĩbitio. de cland. ts exam. preſcript. 
Et hanc opinionem & veram & moribus receptam eſſe ibid. liquido conftar, _.., © Abh, in C. i, de clan. deſpoal. 
extr. Dec. confil. 163. Covar. de ſponſal. ſecunda part. c. 6. in prineipio, n. 7, Lindw. in c. Humana. de cland. 
deſp. lib. 4. provincial. eonſtitut. Cant. * Perk. tit. Dower. fol. ſexageſimo prim. quod verum eſt jure ho- 
dierno. Licet olim regnante 15 & longe ante eum contrarium jus obtinuit. Fitz. Nat. Bre. f. 150. Fita. 
Nat. Bre. fol. 150. Maſeard. ubi ſupra. Socin. jur. comſil. 87. n. 65. vol. 4. Palliot. de noth. & ſpur. cap. 3. 
n. 7. & cap. 10. n. 1. ) Minſing. in d. f. Sed eum paulatim. Old, de AK. claſſ. 5. in prin. Ripa in IL. Nemo. 
de leg. j. & Jo. Crot. in eand. L. col. 6. 1 opinione hæ ſolennitates teſtamentariæ non ad ſubſtantiam, 
ſed — probat. teſtat. pertinent: Qua quidem opinio fine difficultate procedit hic in Anglia, ubi iſtiuſmodi ſo- 
lennirates omnino non ſunt neceflaris; licer fortaſſe alias is ranquam communis opinio locum ſibi ven- 
dicaret. Bar, in d. L. Nemo. Coyar. in e. cum effes, de teftd,cxtr, n. 8, 2 Juſta ſen e 


non mutatum. Stat. H. 8. an. 25, 
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42. Mͤhat a Teſtament or Laſt Mill is. """Parr:I; 


— 


Law requireth: And if the Law require none, the Definition requi- 


a Bon. in c. cum ,....l. ; 2 
ng © reth none, more than is ſufficient for a due Proof 4. 


in fin. Soarez l. rec. ſenten. verb. teſta, n. 72. Jaſ. in L. eunctos. de ſumma tri. C. n. 39. 


| Ik an unſolemn Teſtament were no Teſtament, then Teflamentum 
d Weſenb. in tit. de ,,,;/;z are were no Teſtament; for it is an unſolemn Teſtament Þ : _ 


teſta. mil. ff. Bald. | 47, : ; 
in I. flii. C. famil. And yet Teſtamentum (13) militare is both in Name and Nature a 
hereileun. n. 35. Teſtament ©. Likewiſe if an unſolemn "Teſtament were no 'Teſta- 


_ \Tirderefte-mil#. ment, then Teffamentum inter liberos were no Teſtament, being un- 

nſtit. &. Vaſquius 2 5 
de ſuccef eres. N al. ſolemn and unperfect d: But Teſtamentum (14) inter libero, though 
n unſolemn, even properly, and by the Civil Law, is a Teſtament e. 
ima. g. ex imper. Beſides this, (15) it an unfolemn Teſtament were no Teſtament, 
—— yes then all the Teſtaments here in Eugland being unſolemn, we ſhould 
e . 1CIaUr. 11 4: IRE - - 
com. op; F; teſhiin. all die Inteſtate *: And dying Inteſtate, then (mark what an Inconve 
q. 11: n. 2. ubire- nience would follow) by the Statutes of this Realm, the Adminiſtra- 
ert hane op. eſſe tion of the Goods of every Man dying Inteſtate ought to be commit- 


— bake Ens. ted to the Widow or next of Kin to the Deceaſed. But the contra- 


nuele Coſta, Val ry hath been generally obſerved, that is to ſay, where an Executor 
LI kr Foy hath been appointed, able and willing to undertake the Executor- 
imperſedo. hip, there the Maker of this Will hath been adjudged not to have 
f Indie —— died Inteſtate; and ſo the Adminiſtration of his Goods hath not been 
— mem committed to the Widow, or next of Kin, according to the Statute, 
$994 although the Teſtament were unſolemn: Which Adminiſtration o- 
therwiſe ought to have been committed according to the ſaid Statute, 
C34 gk ob- as is aforeſaid s. And therefore by common Obſervation alſo an un- 
conſpicitur... Aus ſolemn Teſtament is nat no Teſtament ; but rather properly a Teſta- 
mument. For by the (16) Opinion of the moſt and beſt Writers, that 


is concluded to be properly a Teſtament, the Author whereof cannot 


be ſaid to be Inteſtate, and whoſe Executor therein named is to ſuc- 


old in Eonntor cod ex Teffamento h; though it be but in reſpe& of the Laws or 
C. n. 15. Sichard. in Cuſtoms of the Place where the Teſtament is made, being contented 
24. . confer With fewer Sole Unities than are requiſite in other Places i. Which 
fefto. C. de tefta. ( 17) Effect our unſolemn Teſtaments have, wherein an able and 
- © he 8 willing tor is named. For neither he is reputed to die Inte- 
teſta. g. T1. n. 2 ſtate, Which appointeth ſuch an Executor k but is plainly, even in 
Jul. Clar. & teſtam. Laws of ſtrict Interpretation, (I mean the Statutes of this Realm,) 
FEA weng. an termed. a 'Teſtator $3 Neither is the Adminiſtration of his 7 Goods 
Andr. Gail Nb. 2. committed to the Widow or next of Kin, by the Authority of the 
pratic. obſervat. Ordinary, according to the Statute, as in caſe of one dying Inte- 


, 


1 Kaen. Fer ſtate m. But the Executor deriving his Authority from the Teſtator 
teſtam. n. 0 doth ſucceed in the Place of the dead Man by Force of the 
2 r Teſtament, according to the Teſtator's Meaning and Diſpoſition n. 
n. 3). Gabf. Rom. Wherefore an unſolemn Teſtament is even properly a 'Teſtament. 
lib. J. tir. de teſta Which Concluſion being true, the Definition is not more proper to 


1 


Fred, Wile] 0c the one than to the other. ng] 


n. 47, 48. Paril. confit. J2. b: #3. vor 3- quorum fate eft proculdubio communis, lieet aliter ſentiat gloſſ. | 
, k 8 


in d. . ex im co. mediocriter in alterutro foro verſatur. Stat. Ed. 3. 


res noſmes fount executores maynetenant & devant probate del teſtament: Car le probate neſt que confirma- 


tion & allowarite de do que le teſtator fiſt, &c. Et ils poyent executer devant probate, &c, a 


Saolemnity were omitted; that is true only by the Civil Law. But 


© Vaſq; de ſuccell, g. : u 
oy Ho _—_ ſtament in reſpe& of this Definition 9, howſoever it hath: not the 
„ I ſame 
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x 
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Part I. What a Teſtament or Laſt Will WR. 


ſame Effect to all Intents in Law. But if it be therefore a Teſta- 
ment, becauſe it takes Effect in Law, then are all our Teſtaments 
(though unſolemn) good and ſufficient Teſtaments; becauſe. they 
have as much Force without thoſe Solemnities, as if they had them 
all and an Hundred more P. . Secondly, Where it is objected; that Soares. lib. recep. 
the Definition doth agree to their Teſtaments, and that their Teſta- * 1 nm 
ments and ours do not _ betwixt themſelves; I Anſwer, that the q- 11. Clar. $. teſtm. 
(19) Definition is not of any ſpecial Teſtament, that is to ſay, it is d. 13. And. Gail. 1. 
not of a ſolemn Teſtament alone, nor of an unſolemn "Teſtament, 14% Vat e 68. 
nor of a written Teſtament, nor of a nuncupative Teſtament alone, ceſſ.crea. 5. a1. . 4). 
nor is convertible with any ſpecial Kind of Leſtament mentioned in Siehard, in I. Hac 


EE conſultiſſ. 6. ex im- 
any Part of the Civil Law, from which our; Teſtaments made in — Abe "0 


England do differ. For indeed, if the Definition were made of any . 


ſpecial Teſtament alone, mentioned in the Law, from which our 
Teſtaments do differ; then could not our Teſtaments, differing from 
the Teſtament defined, agree with the Definition . But the Defi-, Quad enim differt 
nition is of a 'Teſtament which is alſo common to all thoſe, or any a definito, differt a 
other Kind of 'Teſtaments, as well ſolemn. as unſolemn, as appeareth definitione IG 
before: And therefore the Teſtament ſo defined, altho' it be; ſpecial gon eſt animal ra. 
in reſpect of the Definition, yet is it general in reſpec of the ſeveral tionale. Everard.8&. 
Kinds of 'Teſtaments above recited *, and is verified of every of them, Cogan. "eo 18 
ſolemn or unſolemn; and fo conſequently is common as well to our Gon, tract. de dia- 
Teſtaments as to theirs, diſtributing both Name and Nature to every 8 5 
ſpecial Teſtament *, howſoever they differ amongſt themſelves &, defnitum Son. ot 8 4 
To (20) conclude therefore, we need not to ſeek. any new Defini- ſubalternum. Id 
tion, but rather they themſelves, by Reaſon of their new Solemni- 2 poteſt efle & 
. * N es & genus, di- 
ties, deviſed ſince the Making of the old Definition.. 2 ramen reſpe; 
7 p 3 du: nimirum ſpe- 
cies reſpectu ſuperioris, id eſt, ſententie ; genus reſpeQu inferiotis, id eſt, paganici, & militaris —— 
nuncupativi; ſolemnis, & inſolemnis teſtamenti. Hujuſmodi autem teſtamenta differunt non numero, ſed 
ſpecie ; & fic teſtamentum, cujus ſupra eſt definitio poſita, genus eſt, quia prædicatur de pluribys differenti- 
bus ſpecie. Id quod eſt generi proprium. Olden. Topic. Legal. Loco a genere. * Species namque per 
formam diſcrepat a ſpecie. Conveniunt autem omnes ſpecies in ſuo genere. Olden. & Everard. ubi ſupra, * 


Indeed we have not theſe ſolemn Teſtaments of the Civil Law; 
but in that reſpe& we are the more happy, and our Law the more | 
godly u; being not bound to any of the aforeſaid: Solemnities, but « Alciar. in L. j. C. 
only to that in Writing, where Lands are deviſed, and that the Te- df facrofant, Fe- 
ſtator ſhould ſubſcribe his Name, and publiſh his Will in the Pre? 


ſence of Three Witneſſes, and they ſhould ſubſcribe their Names in 
his Preſence, as may be ſeen hereafter. | gk | 


. XI. Of a written Teſtament. 


1. What is a written Teſtament. * 1 | 
2. A Teftament nuncupative is not made a. written Teſtament by 
after Mriting, except in certain Caſes. 0 MP 
3. Some Things common both to a written and to a nuncupative 
Teſtament. * | „ 
4. Some Things peculiar to a written Teſtament. | 
5. Deviſe of Lands, Tenements, or Hereditaments, is not good 
without Writing. | d 
6. In a written 5 it is not neceſſary that the Mitneſſes be 
privy to the Contents. +05 
G - J. Canſes 


= W - 


MNinſing. in 9. fin. 
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7. * uſes wherefore Teftators many Times would have their Milla 
ſecret. | 
8. In what Manner the Teftament is to be made when the Mit- 
"meſſes know not the Contents. 
9. The Witneſſes muſt be learned, and muſt write their Names ou 
the Teſtament, when they do not know the Contents thereof. 


2 Teſtamentum in A Miritten * Teftament is (1) that which at the Time of the Ma- 


n king thereof is committed to Writing b. By which Words, at 
— examinavi the Time of the Making thereof, are excluded (2) ſuch Teſtaments 
ſupra. g. 8. in mat- as are afterwards put in Writing. For being made firſt by Word of 
b Minſing, in g. ſed Mouth, they do ſtill remain auncupative, notwithſtanding the redu- 


cum paulatim. In- Cing thereof into Writing e. Unleſs the Teſtament being firſt made 


ſir. de reſta. ordin. by Word, and afterward (in the Life-time of the Teſtator) being 
Inftit. de refta. ord; Written, it were brought to the Teſtator, and by him approved for 
| his Teſtament: Or unleſs the Teſtator, when he declared his 'Teſta- 
ment, did will that the ſame ſhould be written, and that thereupon 
it was written accordingly during his Life: For then it is as effectual 


for the Deviſe of Lands, Tenements, and Hereditaments, as if it had 


a Pyer fol. 2. & ita been written at the firſt 4, Inſomuch that if the Writer, being skil- 


ſepe audivi « non, ful in the Law, do only take Notes from the Mouth of the Decea- 


Angie jurifpertts. ſed of his Laſt Will, for the Deviſe of Lands Fenements and Here- 
| ditaments, and afterwards write the ſame, but before it be ſhewed 
d the Teſtator, he'depart this Lite; yet this is ſufficient for a Will 
| in Writing, for the Conveyance of Lands, Tenements and Heredi- 
e Et hanc opinio- 6 | He} . "las 
nem _ Cu- Notes or . e and read to the Teſtator by the r 
ram de Banco re- though the ſame be not written up at large, or in Form of Law, 
| ſum- 101 a ff 2.4 = Q | 

Ee eng until the Teſlator bodaad 5 oo 

Cm f Dyer ubi ſup. ſuper ultimam voluntatem cujuſdam Hanton eivitatis London. 


A written (3) Teſtament albeit it have ſome Things thereunto be- 
longing which alſo belong to a nuncupative Teſtament, and ſo com- 
mon to both, as the Appointing of an Executor, (without which 

there can be no Teſtament at all, neither written nor nuncupative,) 
and as the deviſing or diſpoſing of Goods or Chattels, (which may 
be done indifferently either by Word or by Writing; ) yet (4) there 
be ſome 'Things which be proper and peculiar. to a written Teſta- 
ment. One is the (5) Deviſe or Grant of Lands, Tenements, and 


| Hereditaments; which cannot paſs by a nuncupative Teſtament, or 
s Stat. H. 8. an. 32 Will without Writing 8. Nevertheleſs it ſeemeth that in the Deviſe 
C. I. 


or Bequeath of Lands and Tenements holden in Burgage-tenure, and 
ſuch as were deviſable before the Statute of Hen. 8. Au. 32. it is not 
neceſſary that the ſame ſhould be written, but that ſuch Lands, Te- 
nements and Hereditaments may paſs ſufficiently by Will nuncupa- 
tive, or Deviſe without Writing. And that the faid Statute of H. 8. 
An. 32. cap. 1. which doth require Writing in the Deviſe or Bequeſt 
of Lands, Tenements and Hereditaments, without which Writing 
the Deviſe is not good in Law, is to be underſtood to take Place in 
thoſe Caſes only, in the Deviſe of ſuch Lands as could not paſs by 
the Deceaſed's Will, before the Making of the ſaid Statute; where- 
by Men were enabled to deviſe their Lands, Tenements and Here- 


ditaments, by their Laſt Wills, ſo that the ſame were written in 


4 their 


. taments e, whereof ſuch Notes were taken. And ſo it ſeems when 


49 
22 
B 
7 
Pg 


DS. rw rn om dd e &c min en eee 


— 
"WY 


5 2. — 


* 7 r 
eee 


Fer I. bal @ Tefament or haft Willi 45 _ 


their Life-time h. As doth afterwards more fully appear: Where is * Hane 33 

alſo ſhewed, what Lands and how much may be deviſed by Will i. delay 2 Kin 
Another Thing peculiar to a written Teſtament is this: In a writ- feris obſervatam 
ten Teſtament (6) the Teſtator hath this Benefit, he may conceal W RY 
and keep ſecret the Tenor or Contents of his Will from the Witneſ. Cauſidicis, quorum 
ſes k; which he cannot do when he maketh a nuncupative Teſta- peritiam. fatis ap- 
ment. And therefore, if the Teſtator be loth to have his Will Er 4. 
known; which Thing hapneth very often, (7) either becauſe the Te- I. Hae eonſultię 
ſtator is afraid to offend ſuch Perſons as do gape for greater Bequeſts 2 teſta. & glof. 
than either they have deſerved; or the 'Feſtator is willing to beſtow | 

upon them ; (leſt they, peradventure, underſtanding. thereof; would 

not ſuffer him to live in-quict :)/Qr elſe becauſe he ſhould overmuch 

encourage others, to whom he meant to be more beneficial than 

they expected; (and ſo give them Occaſion to be more negligent 

Husbands or Stewards about their own Affairs, than otherwiſe they 

would have been, if they had not expected ſuch a Benefit at the Te- 

ſtator's Hands: ) Or for ſome other Confiderations : In theſe and like 


' Caſes, after the Teſtator hath written his Will with his own Hand, 


or procured ſome other to write the ſame, he may cloſe up the Wri- 
ting, without making the Witneſſes privy to the Contents thercof ; 

and ſhewing the ſame to them, he may fay unto them, This is n 

Laſt Will and Teſtament, or, Herein is contained my Laſt Wal: 3555 
And this is ſufficient I. Neither is the Teſtament the leſs available, ! Auth. Et non ob. 


becauſe the Witneſſes: do not know what is contained in the ſame m, Rrvata.C os tofta. 
in. caſe (8) the Witnefles be able to prove the Identity of the Wri- Ninfing in & foi 


_ 
— 


ting; that is to ſay, that the Writing now ſhewed, is the very ſame eum p H In- 
Writing which the Teſtator in his Life- time affirmed before them ö 
to be his Will, or to contain his Will ö. Otherwiſe the Will can in eund tit. n. g. 
take no Effect, through the Defect of ſufficient Proof o. And there: Vide Simo. de Pre- 


fore (9) leſt the Will ſhould periſh for Want of due Proof, when the **Pginterpretulr. 

: : wot s 8 P 4 4 (1 . * 2 = WL 
Teſtator would not have the Contents known, it is expedient that « DD. in d. L. Rae 
they write their Names on the Back- ſide, or ſome, Part of the Feſta- 2 5 a 


ment p, that they may be able to depoſe and teftify, that the ſame ſervato C de tet. 


is the very Writing it ſelf which the Feſtator affirmed to be his Will, Cavar: im &, cum 
or to contain his Will 4. If the Teſtator affirm that his Will is al- 1 ar urge | 
ready written, and that it is in the Cuſtody of ſuch a One, naming 6. - 55 2 
ſome cingular Perſon, which Perſon! ſo: named doth bring forth a 228 * 
Writing, and doth depoſe by Virtue of his Oath, that this is that de cond. & demon. 


Will or Writing which the Teſtator affirmed unto him to be his Laſt Parif. conf. 19. vol. 


. ux7* R 1 A]. * ey 2 1 | 2 3. eB 26. | 
Will and Teſtament : This Man's 'Teſtimony, together with the o- 7 Specdl. de rage. 


ther Witneſſes r, depoſing that the 'Feſtator affirmed unto them, that edi. , compendioſe. 


his Will was in that Man's Keeping, is a ſufficient Proof of the Will n. 46. a 
of the Deceaſed, albeit none of them were privy to the Contents giz. n. S. & 9. Clar. 


thereof, ſaving the Teſtator alone. But if the Teſtator did not ſim- 6. teſta. g. 4. n. 3. 
ply affirm, that his Teſtament was in that Man's Keeping, but alſo Sn, in auth. 
that it was written with his own Hand ; then it is not ſufficient for — Coyar, in K 
the Proof thereof, that this Man, who doth produce the Will, de- cum tibi de teſta. 


poſe, that it be the ſame which the Teſtator did commit to his — —_— _— 


Cuſtody, unleſs alſo it appear that the ſame was written with the 4. 5. 25: Clar. de 
Teſtator's own Hand f. For the Teſtator, in affirming that the Te- 4 Pen 39h | 
ſtament was written with his own Hand, doth intimate thus much, Maſeard. Tradt. de 


. ; probac. coneluſ. 
135. n. 173 Pariſ. d. conſil. 19. vol. 3. n. 25, 26, Kc. Ludo. Zunt. Refponſ. pro uxore, n. 88. Alex. Con- 
eil. 176. I. 5. * Caſtro. in leg. hæredes palam. ff. de Teſta. & in 6. per nuncupationem. L. hac conſultiſſi- 
ma. Cod: de teſta. Ludo. Zunt. ubi ſup. n. 89. Nitro: Pantſchman. q. 2. n. 53. . | | 


that 


— —— W 


46 hat a Teſtament or Laſt Will is. Part 1. 
5 that unleſs it appear to be written with his Hand, that other Man's 
1 Caftrenſ. & in a. Feſtimony ſhall not ſuffice *, as in the former Caſe: Otherwiſe the 


* 


- Iii ubi ſup. 


„Verba teſtatoris Mention of his own Hand-writing had been idle u. 
intelligi debenr ut | 


' non ſint ſuperflua, imo improprie ſunt accipienda potius quam ſuperflue. Mantic. de conject. ult. vol. lib. 3. 


tit. 9. n. 1. 


Whether a Teſtament may be written with Notes or Figures, and 


1 whether it may be proved without Witneſſes, by the Hand and Seal 


* Infra part 4 $-25. of the Teſtator, with other like Queſtions, is declared afterward x. 


What - ſhall be ſaid to be a good Will to paſs Lands and 
Jienements within the Stat. 32 H. 8. cap. I. 

See the Statute po- - WO Things ate requiſite to the Perfection of a Will by which 
Rea. =, "To Lan nate 1. Writing, that's the Titi : 2. The Death 
of the Deviſor, thats the Conſummation. The Initium ought to be 

plenum & perfectum, otherwiſe it's not good: And therefore if one 

command another to make his Will, and by that to deviſe Mhite- 

acre to J. S. and his Heirs, and Black-acre to J. H. and his Heirs, 


and he writ the Deviſe to J. S. in the Life- time of the Deviſor, and 


before the other is writ the Deviſor dieth; = this is a good Will to 
IJ. . But if he command one to make his Will, and to deviſe 
2%, White-acre to J. S. and hisHeirs, upon Condition, and he write the 
(1... Deviſe to J. S. and his Heirs, and before that he hath writ the Con- 
dition the Deviſor dieth; the Deviſe is void: For in the one Caſe 
ttuhe Deviſes are ſeveral and diſtinct, and in that Caſe the Deviſe to 
F. S. is full and perfect; but in the laſt the Deviſe is not full, but 
imperfect; for the entire Deviſe as to J. S. was not fully put in 
7 20 Eliz, Caleber's Writing, ſo as the Initium in that Caſe non fuit plenum J. 'There- 
lib. .f. I fore if a Man intend Land to J. S. for Life, the Remainder to J. D. 
and Baker's Caſe. and before the Remainder is written, the Deviſor dieth, it's a void 
fle N . Pert u. Deviſe for the whole Land; becauſe the one did depend upon the 
c other. T. 11 Fac. C. B. Sir Tho. Lake's Caſe. a 
| A Will in Vriting is good to convey Lands, by the Statute 32 
H. 8. cap. 1. tho' tis not ſealed by the Teſtator ; for that Statute 
doth ndt mention Sealing, but only Writing; and tis by that, (visz.) 
by Writing, that Men are enabled to convey their Lands in Fre- 
ſimple: The Words of the Statute are, That every Perſon having 
Manors, Lands, Gc. ſhall have Power to give, diſpoſe, will and de- 
viſe, as well by his Laſt Will and Teſtament in W, 
wiſe by Act executed in his Life-time, all ſuch Manors, Lands, 
c. at his Pleaſure. 

So likewiſe by the Statute of Frauds, &'c. Anno 29 Car. 2. cap.3. 
all Deviſes of Lands muſt be in Vriting, and ſigned by the Teſta- 
tor; but Sealing is not required by that Statute. 

Before the ſaid Statute 32 H. 8. it was held, that if a Man devi- 
ſed Lands of which he was not ſeiſed, and afterwards had purchaſed 

' thoſe very Lands, that the Deviſe was good; but fince the Statute, 
it hath been otherwiſe adjudged ; for where the Teſtator deviſed 
Lands to which he had no Manner of Title, and afterwards pur- 
chaſed thoſe Lands, and died ſeiſed, this was held to be no good 
Deviſe within the Statute, becauſe the Word Having imports not 


; only 


riting ; as other- 


B Sc th eos 1 * 


only an Ownerſhip, but the very Time the Teſtator had the Lands, 
(viz.) at the Making the Will, and that is at the Time it was 
publiſhed.” Butler verſus Baker. Moor Rep. 254. 3 Rep. 25. S. C. 
1 And. 348. S. C. Poph. 87. S. C. |; | 
If a Man ſeiſed in Fee of Lands by his Will declared, that he in- 
tended to advance his Two Daughters equally, and deviſeth the 
one Moiety by ſpecial Name of the Land to his eldeſt Daughter, 
and dies before he has deviſed the other Moiety to his younger 
Daughter; adjudged, that the Deviſe was void for the Whole; be- 
cauſc he did intend to advance them equally. T. 11 Fac. in Curia 
Mardorum, Sir Tho. Lakes and Madam Cæſur. 
Any ſuch Inſtructions to have his Will made in Writing, thereby to 
give his Land to one of his Sons for Life, and the Clerk which put 
the Will in Writing, writes an Eſtate in Fee: Per Curian the Will 
is void in the Whole; becauſe it was not the Will of the Deviſor 2. : v. ;6E1.Rot.817. 
If a Man by Parol deviſeth Land to J. S. and his Heirs, and after- M-36837.Rot.8:7. 


wards it is put in Writing during his Life, without his Command or 5.3 — 


Agreement, it's no Will in Writing within the 32 H. 8 2. 356 d 483 1 Roll. 
8 neee 2 25 2% Abr. 834. 8. C. 
GSoldſ. 126. S. C. M, 3 Jac. Moſeley verſ. Blaſningtor. 


But if a Man write the Will of another without Directions, and * 
bring it to the Deviſor, and he allow of it, it's a good Will b. b P. 3 Jac. Cameta 
* 1 OFT HE en FO 28-25 Stellat. Comb'sCaſe. 

8 Pine F, . 5 Py Moore Rep. fol. 759. n. 1051. 

A. B. ſeiſed of Lands in Socage deviſed the ſame by Parol to his 
Three Siſters; a Stranger preſent recited the Teſtator's Wordkito:him, :.. : ; 
who affirmed: the ſame, afterwards the Stranger, for his dwn Re- 

membrance, put the Words into Writing; but road them not tothe 
Deviſor before his Death: This Deviſe ſo reducbd into Writing 226- 
do & Forma is void; becauſe it was written without the Direction of 
the Deviſor; and conſequently no Will within the Statute. But if 
after the Writing thereof, he had read it to the: Deviſor, and yhere- 
upon he had affirmed the fame, it had been a good Wille.: ff p. 30 Elis. B. R. 
Caſe, Leon, 113. Vide P. 24 Eliz. B. R. Leon. part g. fol 19. Leon, 315,..3 Leone 35 & ©. Cra. Ela. 
3 . 15 — 89 5 1 de, Bo N yd Allr DRY 
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F. G. being an illiterate Man commanded 6neito write his: Will, BED «1 
9 he would that his Houſe; 40 Acres of Land and 52 Ares | 
f. Paſture ſhould be ſold by his Execiitors: The Party writhis Will 
initheſe Words; I Will that my Houſe with the 9 
be fold by- my Executors and the Money diſtributed for the Ad-. 
vaneement of my young Children: The Deviſor dieth, the Execu! 
tors ſell Part of the Land: Adjudged, by this Deviſe the Handi did 
paſs, — the Words cum pertinemtiif are effectual to enfbres tho 
Deviſe. 0 l % HN, 27 237 hM rid 5 
It was ſo adjudged in the Caſe of 4 Higham verſus Hortobou, but 4 Moor 211, 221. 
the later Authorities are otherwiſe, (vis. ) that by the Word 4ppur- 22 34. 1 
ttnances Lands will not paſs; but only ſuch” Things which pröperly Ploud. 210. 
appertain to an Houſe; tis true, Lands may appertain to af Houle, | 
but not ſo properly as many other 'Fhings;/ therefore to make Lands Cro.Car. 57. Hearn 
paſs; they mult be expreſſed, (ig.) wilh the Labds'thereutits'ap* 3. C. Fi, Ach . 
pertaining. © See Lex Teſtamemtaria gg. 8. C 
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4. deviſeth Land to R. his Son, and the Heirs Male of his Body, 
with Remainder over to his other Children, R. died in the Life- 
time of the Deviſor, having Iſſue Male, 4. the Teſtator ſaith, that 

my Will and Intent is, that my Will ſhall ſtand good to the Chil- 

: dren of K. as if he had ſurvived me. By Popham and Fenner, the 

Children ſhall take by this Deviſe. Gawdy and Clench contra: And 

their Reaſon was, becauſe the laſt Publication was not in Writing. 

The other Juſtices did think there was enough before in Writing to 

make the Iſſues have the Land: But there they were to take by Di- 

H. 36 El. Rot. 346. ſcent, whereas here they are to take by Purchaſe e. Oyære. : 


Fuller verſ. Fuller. 
Moore's Rep. fol. 353. n. 476. Croke part 3. 422. 


A Man took Notes of one who lay ſick, to make his Will, and 
afterwards he drew up the Will in Writing, but the ſick Perſon died 
before it was ſhewed to him: Per Curiam it's a good Will within 
: 1 the Statute of 32. to paſs Lands . So it was adjudged in Hintons 
n ce. Caſe, where Articles were read to the Deviſor concerning the Dif- 
pewoſition of his Lands, and the Articles were written and engroſſed af- 
s 5 Eliz. Hinton's ter his Death, and yet it was a good Will within the Statute 8. 
Caſe: M. 4 & 5 Ph. ; 8 | 
& Mar. Brown & Brown's Caſe. Anderſ. Rep. c. 85. 


A Man made his Will in Writing in this Manner, I will and be- 
gqueath my Lands to 4. and the Name of the Deviſor was not in the 
„P. 24 Elis, B. R. Whole Will; you adjudged a good Deviſe by Averment of the Name 
Leon. part 3. fol. 79. of f the Deviſor „ 41 wat + 

The Lord Audley made a Feoffment in Fee of his Lands, and af- 
terwards by Indenture reciting the Feoffment to be to the Intent that 
the Feoffees ſhould. perform his Will, he declared in theſe Words, 
Know ye, that my Will is, that they ſhall ſtand ſeiſed for the Pay- 
ment of my Debts, and afterwards ſhall make an Eſtate to me and 

E. my Wife in Tail: Per Curium, it's no Will, becauſe he limited 
the Eſtate to be executed in'his Life-time. It was farther holden, 
that the Wife was a Stranger to the Land, and to the antient Uſe ; 
| „ Wherefore, without an Eſtate re-made to the Feoffees, the antient 
RO — 1. Uſes did remain, and were not altered by the ſaid Declaration, but 
ley's Caſe. remained to the Husband and his Heirs as before i. Rp, 
Nora, The uſual Way in former Days to diſpoſe Lands which 
Men had by Purchaſe, was by Feoffments in 'Truſt ; and they di- 
reed by their Laſt Milli, how thoſe Feoffees ſhould diſpoſe the E- 
ſtates; and becauſe a Truſt was properly under the Turiftiaion of a 
Court of Equity: That Court would compel the Feoftee to execute 
the Truſt, in Caſe. he ſhould refuſe to do it at the Requeſt of the 
Perſons for whom he was entruſted. Tok 

This Method was very inconvenient, for the Feoffees having the 

legal Eſtate in the Lands, and the Parties themſelves the Uſe of it; 
if any other Perſon claimed a Title, he could not tell whom to ſue, 
becauſe he could not know the right Owner; tis true, the Feoffee 
was now become the Owner; but the Feoffor, tho he was the old 
Ouyner, and the Perſon, who took the Profits of the Eſtate, yet he 
could not properly be ſaid to be ſeiſed of the Lands; for his Wife 
Could not be endowed, neither could thoſe Lands be extended for 
his Debt. | | | 88 ; 

of, 5 5 a4 


* 
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If a Man expreſs by a Letter his Will to diſpoſe of his Land, it 
ſhall go accordingly, and it's ſufficient to give the Lands, per 32 H. 8. 
It was the Caſe of one Meſt, who was beyond Seas, and writ ſuch a 
Letter, that he willed that his Lands ſhould go in ſuch a Manner; NM. 24 Eliz. We#'s 
and adjudged a good Deviſe rx. e 63 bis 1-0; 14 n 
A Man deviſes ſuch Rents as are mentioned in ſuch a Writing un- | 
der his Hand and Seal: Adjudged it was a good Deviſe in Writing of H. z Jac. Rot. 360, 
the Rents themſelves, and as good as if they had been ſpecially Ii- e er Mol- 
mited and expreſſed in the Will Il. | i 
A Man made a Deed of Feoffment to ſeveral Uſes, and maketh 
no Livery, and after by his Will deviſeth the Land to ſuch Perſons, 
and in ſuch Manner, as he appointed by his Deed of Feoffment; Ad- = Fairfas Cale, 
judged a good Deviſe of the Land n. Oh. Cu. Wardor. 
A Will made at the Interrogation of another, is no Will within 
the Statute of 32 H. 8. and therefore if a Man be asked if he will 
give his Lands to B. and anſwereth, yes; though it be reduced in- 
to Writing, if it be not by the Dire&ion or Agreement of the De- | 
viſor, it's no Will within the Statute, becauſe it is but an Anſwer to, xx 10 Jac. Shy- 
a Queſtion d. li a 5 er's Caſe; 
H. B. being ſick in London, ſent for one Tho. Atkins, a Counſel- 
lor at Law, and deſired him to write his Laſt Will and Teſtament 
of his Lands, (5c. the ſaid Tho. Atkins moved the ſaid H. B. to de- 
clare to him his Laſt Will, who did declare it to him; the ſaid Tho. 
Atkins took Paper and Ink, and writ Notes briefly of the ſaid Will, 
ſcil. every Legacy which the ſaid H. B. did declare to him, and al- 
ſo the Names of the Executors; after that the ſaid Tho. 4thins 
went to his Houſe with the ſaid Notes which he had written, and 
then immediately with his own Hand writ the ſaid Will and 'Teſta- 
ment of H. B. in Form; and when he had writ it before the Hour 
of Twelve in the Forenoon the fame Day, the ſaid Tho. Atkins. re- 
turned to the Houſe of the ſaid H. B. within Half an Hour after 
Twelve, with the ſaid Will and Teſtament, to read and deliver it 
to the ſaid H. B. but was told that he died at Twelve of the Clock 
before ; whereupon Tho. Atkins delivered the ſame to the Executors 
which yere therein named ; the Wife enters upon the Lands deviſed 
to her, the Son enters upon her, the Wife re-enters, whereupon the 
Plaintiff brought his Writ: The Opinion of all the Juſtices was, that 


it was a good Will in Writing according to the Statute of 32 H. 8 9. 0 gal v. Brown, 
| : | . Fr. 4 & 5 Phil. & 
Mar. Henry Brown's Caſe. Kel w. fol. 209. a. Anderſ. Row c. 85, 


From which Caſe it may be collected, that tho' tis required by 
Law, that a Will by which Lands are deviſed ſhould. be in Mriting, 
yet it was not neceſlary that it ſhould be written in the Life-time 
of the Teſtator ; for if Notes were taken by his Direction, and af- 
terwards written in the Form of a Will, and the 'Teſtator had died 
before-it was read or ſhewed to him, this would be a good Will. 
But now by the Statute 29 Car. 2. cap. 3. a conſiderable Altera- 

tion is made in the Law relating to Wills; for they muſt be critter 
in the Life-time of the Teſtator, and ſigned by him, or by ſome 
other Perſon in his Preſence, and by his Direction, and ſubſcribed 
in his Preſence by Three or Four Witneſſes. | 


Lands were deviſed to Truſtees and their Heirs, in Truſt, that if Berth verſus Lord 
within Three Years after the 'Teſtator's Death there ſhould happen "_ and. 1 Salk, 
hy | 3 | ns 


; 50 
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to be a Marriage between the Lord Guilford and Mrs. V. (who was 
Heir at Law to the Teſtator) then the Lands ſhould be and remain 
to her for Life, Remainder in Tail to the firſt Son, (5c. of that 


Marriage; and if the Marriage ſhould not happen, then the Re- 


mainder in Tail to the Lord Faxzlkland: She afterwards married 


Mr. C. and not the Lord Gauilford, and the Husband exhibited a a 


Bill to have the Lands, he being equal in Birth and Eſtate to the 
Lord Guilford, ſuggeſting, that his Wife was an Infant, and in no 
Fault, and therefore ought not to loſe her Eſtate, the Lord Guil- 


ford differing with the 'Truſtees about the Settlement ; upon hearing 


the Cauſe, ſeveral Papers and Mritings were offered in Evidence 
to prove, that the Teſtator intended it ſhould not be in the Power 
of the Lord Grilford to make the young Lady forfeit her Eſtate ; 
but decreed, that thoſe Papers and Writings ſhould not influence 
the Conſtruction of a Will in Writing, for that would be to make 
them Part of the Will it ſelf, when tis expreſly required by the Sta- 


tute of Frauds, that every Part of a Will ſhall be in Writing; and 


cven before that Statute, no collateral Proofs, either by Papers or 


Words, were admitted, becauſe a Will is a conſummate Act of it ſelf, 


Touching Wills, my Advice is to all which have Lands, that by 
Advice of Counſel learned, by Act executed they make Aflurances of 
their Lands according to their true Intent, in full Health and Me- 
mory ; to which Aſſurances they may add ſuch Conditions or Pro- 
miſes of Revocation as they pleaſe : For I have found great Con- 
troverſies and Doubts daily to grow and ariſe by Reaſon of Deviſes 


and Laſt Wills, ſometimes in reſpe& of the Tenures of the Land, at 


other Times under Pretence of Revocations, which may eaſily be 


made by Parol; alſo in reſpe& of obſcure and inſenſible Words, and 


repugnant Sentences, the Will being made in haſte; and ſome do 
pretend that the 'Teſtator, in reſpe& of Extremity of Sickneſs, was 
not of ſound Memory ; and divers other Scruples and Queſtions are 
moved about Wills. But if you pleaſe to deviſe your Land by Will, 

1. Make it by good Advice in your Health and ſound Memory, 
and inform your Counſel truly of the Eſtate and Tenure of your 
Lands, that it may be made according to the Rules of Law, and ſo 
all Queſtions and Controverſies may thereby be prevented. 

2, If your Will concerns Land and Inheritance, it is good to make 
it indented, and to leave one Part with a Friend, left after your 
Death your Will be ſuppreſled. 5 

3. At the Time of the Publication of your Will, take credible 
Witneſſes which may ſubſeribe their Names to it. 

4. If it may be, let the whole Will be written with one Hand in 
Parchment or Paper, for fear of Alteration, Addition, or Diminution. 

5. Let the Hand and Seal of the Deviſor be put to it. 

6. If it be in ſeveral Parts, let the Hand and Seal of the Deviſor, 
and the Names of the Witneſſes be ſubſcribed to every Part. | 

7. If there be any Interlining or Raſure in the Will, let there be 
a Memorandum of it. 2 | 

8. If you make any Revocation of your Will, or of any Part of 
it, do it in Writing by good Advice; for upon Revocations by Parol 


?Lib.3.f01.36.Butley Controverſies do ariſe, ſome of the Witneſles affirming it in one 
and Baky's Caſe, Manner, and others in another Manner p. 
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Part 1. What a Teftament or Laſt Will ix. 51 


$. XII. Of a nuncupative Teſtament. See Part II. c. 29. 


1. What is a nuncupative Teſtament. 
2. JWherefore it is called Nuncupative. 
3. Of the Force and Effett of a nuncupative Teſtament. 
4. At what Time nuncupative Teſtaments are made, and what is 
the Reaſon. | 5 
5. Teftaments favourably expounded. 
6. A nuncupative Teſtament made divers Ways 


A Nuncupative Teſtament (1) is, when the Teſtator without any 

Writing doth declare his Will before a ſufficient Number of 

Witneſſes 1, And it is called nuncupative (2) a nuncupando, i. e. 4 6. Fin. Inſtit. de 

nomi nando, of naming r; becauſe when a Man maketh a nuncupa- tefta. ordin. L. Hz- 

tive 'Teſtament, he muſt name his Executor, and declare his whole 2 n 

Mind before Witneſſes J. And (3) a nuncupative Teſtament is of as - Minſing in d. f fn. 

great Force and Efficacy (except for Lands, Tenements and Heredi- Scgeling in 0g 

taments) as is a written Teſtament . This Kind (4) of Teſtament F Minſing. in d. h fin. 

is commonly made when the Teſtator is very ſick, weak, and paſt L. Hac conſultiſ- 

all Hope of Recovery u. For it is received 2 an Opinion amongſt — — 

the ruder and more ignorant People, that if a Man ſhould be fo a. d. 5. fin. Inſtit. 

wiſe as to make his Will in his Health, when he is ſtrong and of good de re fn 

Memory, having Time and Leiſure, and might ask Counſel (if any verb. 3 258 

Doubt were) of the learned; that then ſurely he ſhould not live long 

after. And therefore they defer it until ſuch Time, when it were 

more convenient to apply themſelves to the Diſpoſing of their Souls, 

than of their Lands and Goods *. (5) And in Conſideration hereof * Ibidem. 

it is, that 'Teſtaments are ſo much favoured which be made in ſuch 

Times, namely, for that the Teſtator then cannot conveniently ſtay 

to ask Counſel of ſuch Points as be doubtful in Law Y. 7 Infra, part 4. f. 4. 
A (6) nuncupative Teſtament may be made not only by the proper 

Motion of the 'Teſtator, but alſo at the Interrogation of another, as 

is hereafter declared Z. | Infra, part 4. f. 26. 


Debt brought by Exccutors, the Defendant demanded Oyer of the 


Teſtament and had it; which was thus; Memorandum, that V. S. of 


London made this nuncupative Will in this Manner, vis. he appoint- 


J. V. and R. C. bis Executors; and that was under the Seal of the 


Ordinary: Per totam Curi am, it is ſufficient to enable them to main- 

tain an Action, notwithſtanding it was but under the Seal of the Or- 

dinary, and not of the Party. 4 H. 6. fol. 1. 5 H. 5. 1. Brook Tit. 

Teſtament. H. 8. 3. 14 H. 6. 5. But per Choke, Exccutors cannot | 

have an Action upon a nuncupative "Teſtament, except it be after put * 4H. 6.1. 5H. 5.1. 

in Writing; and therefore the Uſe is to prove it by Witneſſes before tat.“ . la. 

the Ordinary, and then to write it. 10 E. 4. 1 *, | ment. pl. 8. 3. 
Nuncupative Wills are more antient than Wills in Writing, be- 

cauſe they were in Uſe before Letters were known; and they are | 

now of as great Force and Efficacy to diſpoſe of the perſonal Eſtate * This was before the 

of the Teſtator, as Wills in Writing in the Teſtator's Life-time, ha- Sata of Fran, 


but the Lao is new 


ving the > Court Scal affixed to them. altered, 


Tho many Legacies are deviſed by a Will ½ Writing, and no 
Executor appointed, yet this will not amount to a Will in Writing; 
| | H 2 f becauſe 


1) - 


o — T3 A. 


as = * * 
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becauſe the Appointing an Executor, which is an eſſential Part of a 
Will, is wanting ; however, it will be a good nuncupative Will. 
Godolph. 13. | 

One ſeiſed in Fee of Lands raiſes a Term for Years, which he 


ſettled on Truſtees, for ſuch Uſes as he by Deed or Will ſhould ap- 


point, and for Want of ſuch Appointment, to attend the Inheritance 


afterwards he made a ng Mill in theſe Words, (vig.) I give 


All, All to T. S. and then died without Iſſue; it was agreed, that 
before the Statute of Frauds, &c. a Man might diſpoſe of a Truſt 


by Parol, and that the Words A, All, are ſufficient to paſs a Term 
for Years; but in this Caſe the Term being expreſly ſettled by Deed 
for ſuch Uſes as he ſhould appoint ; and for Want of ſuch Appoint- 
ment, to attend the Inheritance, this reſtrains him from making any 
parol Diſpoſition, and the Words All, All, muſt be intended of A 
he erg diſpoſe by Parol. 1 Fern. 341. Thruxton verſus Attorney 
General. | 

By the Statute of Frauds, &'c. tis enacted, that a nuncupative 
Will ſhall not be good which exceeds 301. unleſs proved by Three Mit- 
neſſes, who were preſent at the Making thereof ; nor unleſs it was 
made in the Time of the laſt Sickneſs of the Deceaſed, or in his 
Houſe, or where he hath been reſident for Ten Days before, unleſs 
ſurpriſed in Sickneſs from home; and no Evidence ſhall be given to 
prove ſuch Will after Six Months, unleſs it be committed to Mriting 
crit hin Six Days after the Making ; neither ſhall the Probate of 
fach Will paſs the Seal of any Court till Fourteen Days after the 


Death of the Teftator, nor until Proceſs hath iſſued to call in the 


Widow or next of Kin to conteſt it. 

After this Statute this Caſe happened, (vig.) The Teſtator made 
his Wife Executrix and reſiduary Legatee; but ſhe dying in his 
Life-time, he by a Codicil nuncupative deviſed to G. R. all which 
by Will he had given to his Wife, and died ; the Queſtion was, whe- 
ther this nuncupative Codicil was good, notwithſtanding the Statute 
before-mentioned ; and adjudged that it was, and quaſi a new Will 
for ſo much as he had given to his Wife, and that it did not alter 
his written Will, for there was no ſuch Will, the Operation of it 
being determined by the Death of the Wife, living the Teſtator, 
who was her Husband. Raym. 334. Stoniwell's Caſe. | 

An Adminiſtrator brought a Bill to diſcover and have an Account 


of the Inteſtate's Eſtate ; the Defendant pleaded, that the ſuppoſed 


c Mantic. de con- 
jeR. ult. vol. lib. 1. 
tit. 57. in 


Inteſtate made a nuncupative Will, and another Perſon Executor, 
to whom he was accountable, and not to the Plaintiff as Admini- 
ſtrator; but decreed, that tho there was ſuch a nuncupative Will, 
yet it was not pleadable againſt an Adminiſtrator before it was 
proved. 1 Chan. Rep. 192. Verhorn verſus Bretin. 


$. XIII. Of privileged Teſtaments. 


1: hat is a privileged Teſtament. 
2. Wherefore they be called privileged. 
3. Divers Sorts of privileged Teftaments. 


| 3 Teftaments are thoſe (1) which have ſome ſpecial 
Freedom or Benefit, contrary to the common Courſe of Law e. 
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They are termed (2) privileged, a pripilegio, quaſi a privata lege d.“ Summa Hoſtienſ. 
For . Privilege TG) Fanify a 3 2 *F . — wer be pn. Hon 
as by a private or ſpecial Law ſome Teſtaments are diſcharged from 
the uſual Orders or Obſervations of common or general Law, in that 
reſpe& they are called privileged. 

Of (z) privileged Teſtaments there are Three Sorts; Teftamen- 


tum militare, Teſtamentum inter liberos, Teſtamentum ad fi as cau- 
ſas : A Teſtament made by a Soldier; a Teſtament made 


| y a Fa- 

ther amongſt his Children; and a Teſtament made for good. and 

godly Uſes. And altho' there be ſome other e Teſtaments, , videlicet. oh. 

yet their Privileges are but ſmall in Compariſon of thoſe Three ©. ments ruſticarum, 
teſtam. tempore pe- 


ftis condita, & hujuſmodi, de quibus Ripa in tract. de peſle, c. 5. 


$. XIV. Of a military Teſtament. 


1. The Cauſes wherefore Soldiers enjoy ſuch Privileges in making 
their Teftaments. | | 
2. Mherein Soldiers are privileged concerning the Making of their 
"  Teftaments. 
4 —_ privileged in reſpett of their own Perſons, and of others 
alſo. 
4+ Soldiers privileged in reſpett of Solemnities Teſtamentary. 
5. Soldiers privileged in reſpett of the Subſtance and Form of a 
Teſtament. | 
6. Three Sorts of Men called Soldiers. 
7. Whether all armed Soldiers enjoy theſe Privileges. 
8. V. — Doctor of the Law and Clerg y-men enjoy theſe Pri- 
ouleges. | 
9. The Fruit which the Common-wealth reapeth by the Study and 
Practice of the L aw. 
10. What Benefit doth redound unto us by the Clergy. 
11. Whether the Soldier or Lawyer are more honourable. - 
12. What Manner of teftamentary Privileges Divines and Law- 
vers do enjoy. 8 
13. All Doctors and Divines be not privileged. 


""Oraſmuch as (1) Soldiers, being better acquainted with Weapons 

than Books, are preſumed to have ſo much the leſs Knowledge 

in the Laws of Peace, by how much the more expert they are in the 
Laws of Arms f: Foraſmuch alſo as Warriors, in the Defence of L. fn. g C. de jure. 
their Country, do oftentimes undertake perillous Enterprizes, d. lib. in fin. Vigli. & 
wherein they loſe their Lives or their Limbs, and ſeldom eſcape Rm * 
without Wounds or bodily Hurt s: As well therefore in regard of s L quanquam. C. 
their ſmall Skill in our peaceable Laws on the one Side h, as in Re- — 
compence of their great Perils and Hurts in Battels on the other 33 


Side i, they enjoy many Privileges and Benefits in the Making of ſta. in prine. And. 
Gail. I. 2. practic. 


their Teſtaments, (eſpecially by the Civil Law,) which are not al- 1 


i Dec. in d. L. quan- 
quam. C. de mil. te- 
Ra. Atque harum cauſarum prior eſt _—, poſterior finalis. Gail ubi ſupr. l Vaſquius de ſueceſſ. re- 
ſoluc, i 2. H. 20. ubi enumerat 70 privilegia militibus indulta. 


lowed unto others k. 


Of 


' 
| 
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Of theſe (2) Privileges, ſome do reſpect the Perſon of the Teſta- 

tor; ſome the Perſon of the Executor or Legatary ; ſome the So- 

lemnities about making the Teſtament, and ſome reſpect the Sub- 
L. neque enim. ff. ſtance or Form of the Teſtament made I. Concerning the firſt Kind 
oath GETS of Privilege: Whereas (3) there are many which be diſabled to 
de teſta. mil. C. make their Teſtaments, (as afterwards doth appear n;) yet a Sol- 
Manic. de conject. dier is not diſabled by any of theſe Impediments, unleſs it be for 
ule. vol. th. dt. Want of Reaſon, or for ſome other Cauſes, when he is diſabled jure 


m Infra, 2 part. 
» Bar. in d. L. Ne- gentium n. Concerning the Perſon of the Executor or Legatary: 


que enim. Minling. Whereas there are divers which are prohibited to be Executors or 


in tit. de mil. teſta. f Hack 
Int. in prin. Legataries to other Perſons; yet they are not prohibited to be Exe- 


» Bar. in d. L 2e cutors or Legataries to a Soldier, (except in ſome few Caſes o.) Con- 
1 ins» cerning (4) the Solemnities of the Civil Law to be obſerved in the 
PE making oy On: — _ clearly acquitted _ the _ 

? L. Divus. ff. de ſervation thereof P; ſaving that Soldiers when they make their Te- 
reſts, mil. g. Plane. ſtaments ought to require the Witneſſes to be preſent 4, But as no 
Quorum opinio ſubje& of this Land is ſtrictly tied to this Obſervation, of requiring 
— Tl * the Witneſles in the Making of his Teſtament r, (thoſe Solemnities 
reſt. g. 58. only being neceſſary which are Juris gentium ſ;) therefore that O- 
* Supra 5. j. in prin. pinion is not to take Place here in England: Otherwiſe this Abſur- 
> — dity would follow, that Soldiers would be tied to more ſtrict Obſer- 

pra 5. x. in prin. a I : R . 

vation than Men of greater Skill, and enjoy leſs Liberty than they of 

t Vide quæ ſuperius leſs Deſert t. CY 8 — which * the 
dicta ſunt g x. n. 5. Form and Subſtance of the Teſtament: Firſt, whereas no other Per- 
Rocarionem von ſon can die with Iwo Teſtaments, yet a Soldier may; and both Te- 
requiri ex neceſ- ſtaments ſhall be deemed good, according to the Will and Meaning 
_ . Tefarar of the Teſtator u. And whereas another Perſon cannot die partly 
tum. de teſtamen- Teſtate and partly Inteſtate, (at leaſt by the Civil Law x,) yet a 
tis. — be * Soldier may J. And therefore if he make his Teſtament, and there- 
ob,. in appoint an Executor for Goods in one Place 2, the next of Kin 


v L. Quærebatur. ff. ſhall have Adminiſtration of Goods in another Place 2. But this 


de mik telt. Privilege doth alſo belong to every Subject of this Realm. Other 


11 ſtrum. TI : 
de os jw. © 7 Privileges there be, but it were too long to repeat them all Þ, 


y L. Miles. C. de ; : . 
teſta. mil. z D. L. Miles. Fitzherb. Abridg. tit. exec, n. 26. & infra, part 4. 6. 17. 6. 18. d Vide 


(ſi placeat) Vaſqu. de ſucceſl. reſoluc. 1. 2. 20. ubi enumerat 70 privilegia quæ militibus competunt. 


After we have viewed what Privileges do belong to Soldiers, it 


ſhall be expedient to ſhew what Manner of Soldiers they be to 
whom theſe Privileges are granted. Wherefore we are to under- 


ſtand, that there (6) be Three Sorts of Men which be termed in 


Law by the Name of Soldiers. The firſt be Milites armati, armed 

Soldiers: (Such as are above deſcribed :) The Second be Milites li- 

tcrarti, lettered Soldiers, as Doctors of the Law: The Third Sort 

are Milites caleftes, celeſtial or heavenly Soldiers, as Clergy-men 

e Minſin. in Rub. and Divines: For ſo the Law doth term them e. Concerning the 
de teſta. mil. inſtit. firſt Sort, () either they be ſuch as lie ſafely in ſome Caſtle or Place 
of Defence, or beſieged by the Enemy, only in Readineſs to be im- 

plwGoyed in Caſe of Invaſion or Rebellion; and then they do not en- 

5 Intellige Rariona- joy theſe military Privileges d: Or elſe they be ſuch as are in Expe- 


rios & limitaneos 


milites: de quibus dition or actual Service of Wars; and ſuch are privileged e, at leaſt 
Viglius, & ſt : ; : 

8 in $. illis autem. Inſtit. de teſt. mil. & Jul. Clar. 6. teſtm, q. 15. in fin. Adhibe duas alias micas 
ſalis, unam ex Zaſio, in L. Miles. ff. de re jud. n. 5. alteram e Decio, in Rub. de teſta. mil. C. n. 3. I. 
Pen. C. de tefta. mil. Mantic. de conject. ult. vol. I. 6. tit. 1. n. 32. 


2 . during 


UB < SS >pPOSI pA mo res ms o 
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during the Time of their Expedition t, whether they be employed J Sed hacten. inſt. 
by Land or by Sea 8, and whether they be Horſemen or Footmen b. 298 
(8) Concerning the other Two Sorts of Soldiers, many are of this And. Gail d. obſet- 
Opinion, that they do not enjoy the aforeſaid Privileges i, becauſe var 118. = 
they are not Soldiers properly ſo called, but metaphorically k. O- * — Graf, 
thers are of a contrary Opinion; affirming (9) that the great Pains g, — may 
and ſtudious Travel of learned Lawyers (eſpecially Doctors of Law Za. in L. miles. f. 
and ſuch like) are no leſs beneficial to their Country, than the hardy 2 vad. 1. . in 
Adventures of thoſe armed Soldiers: For that without Laws no » Dee. in Rub. de 
Common-wealth can be governed: And in that reſpect deſerve as teſta. mil, C. f. 5. 
great Privileges as they l. Much (10) more then (by all Probabili- Ae x 46 E- conre- 
ties) are thoſe Spiritual Soldiers worthy of all Privileges, by whoſe = 2. 
Prayers and Interceſſions the Wrath of God is appeaſed, and Victory + Sichard: in Rub. 
many Times obtained, and: withoiit whoſe Miniſtery Chriſtianity 2 1 77 9. 
would quickly be ruinated and ſubverted m. | ; & = 3 
| | | 3 1 1 3, s, ſub. f. quo- 
op. som. eſt, ut refert Vaſq. de ſucceſ. crea, 23 5 il. tea. Ing | 
| 11 Mie el Graſ. Theſaur. com. Th $. teſtm. * Lier ; 4 4. L. FR 01 2 Ade ber 
m. Alex. in d. L. centurio. n. 18. | 7. 


And yet it is more doubtful in Law, whether theſe military Pri- 
vileges do appertain to Teſtaments made by Clergy-men, than if. _ 
they were made by Lawyers n. The Reaſon may be, becauſe * Ries in d. L cen- | 
howſoever Divines be worthy ; yet they be otherwiſe rewarded, tho 3 
not in this 9: But this Reaſon doth not ſo fully ſatisfy] For if Doc- ein. Jaſon, Claud. 
tors and Pleaders of the Law be therefore privileged; becauſe they & 77 1 . 
be compared to Soldiers p; who like valiant Champions, by Force GraCrhenarcam: 
of Learning, Strength of Wit, and mighty Power of Eloquence; de- op: Lieſtm. g. 5. 
fend their Clients Cauſes againſt the Subtilties and Injuries of their — — * | 
Adverſaries: How much more ought our Divines, our Captains in in fin. . of 
the ſpiritual Warfare of this Life, by Means of whoſe Migiſery, geg DD.in E. 
and Virtue of whoſe godly Inſtruction, and Might of Preaching that 7 — mae 
powerful and invincible Word, not our Purſcs, nor our Bodies, but feci non ſolum de 
even our Souls are defended and kept in Safety, againſt the erüel 2Foribus, has brag 
Aſſaults of that mortal Enemy of Mankind, and againit his Hoſt of cis, propterea quod 
wicked Spirits, who never reſt Day nor Night, but {till ſtrive to o- Eccariati ratione 
verthrow us, and to bring us all to everlaſting Deſtruction * How — — 
much more, I ſay, are theſe our Captains in theſe ſo terrible Con- tur. Teſte Ripa. do 
flicts, to be gratified and dignified with all Manner of military Privi- T Centurio. fl. 18. 
leges 4? Wherefore if the Matter reſt upon the Iſſue of Deſert and “ Arg. « min. ad 
Worthineſs, without Doubt; of theſe Three fore-natned Soldiers; * 
the Divine is not the laſt, but the foremoſt. | EY 

Concerning the (11) other Two, (the Lawyer I mean and the Sol- 
dier,) whether of them deſerveth better of the Common-wealth, 
and whether is to be preferred before the other, is a Queſtion fo inci- 
dent to this Controverſy, that there be few Writers which handde 
the one, but they alſo touch the other f. In the Determination 4 | * Kip 

d. L. centurio. 


whereof, if the Interpreters of the Law may be Judges in their own Vaſg. de ſacceſ. 


Cauſe, then the Sentence muſt needs be, Cedant arma toge . eres. $. 14. 7. 31 
| . | , fVaſqzind 5. 24. 
n. 31. Jaſ. in L. pen. C. de paRis, n. 4. Angel. Are. in $. fin. Inſtit. de mil. teſta. Alex. in d. L. —— n. 14. 
& wy rs „ n. 15. Panor. & Canoniftz in L. quando de magiſtr. eztr; n. 3. Feli. in Rub. de major. & ob. 
extr. co 2. 0 ; : 


For my Part, if you will give me Leave, I will tell you. Tale 1 3 i 
out of Zaſius t, writing upon this Queſtion; which is as true as 2 * Jud. 3 


5 
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in Æſop's Fables. A certain Painter (ſaith he) meaning by his Art 
to deſcribe the Strength of Man, did paint a little Man riding upon 
a huge Lion, as if a Man were ſtronger than a Lion. A Lion paf- 


ſing by, demanded of the Painter, wherefore he made ſuch a Picture. 


© Becauſe (quoth the Painter) my Man is able to tame any Lion, as 

eaſily as an Horſe or an Aſs. Well, Sir, ſaid the Lion, if we could 

paint, thou ſhouldſt ſce a Lion devouring a Painter. Eloquent Men 

are as Painters, valiant Soldiers as Lions. It is not the golden Chain, 

| | nor the Plume of Feathers, nor the big Looks, nor the proud Brags, 
»Zaſ.ind.L.miles. which make a right Soldier u. Neither is it the long Gown, nor the 
grave Beard, nor the ſtately Geſture, which make a good Lawyer x. 
The Counterfeit of either deſerveth no Honour; be he never ſo 
| brave. If both be as they ſhould, the Pre-eminence in War is the 
7 Zaſ.ind. L-cen- Soldier's ; in Peace the Lawyer's J. In other Matters, he is the more 
in cand. L. f. 14. honourable which doth more honour the other. To return to the 
Gail li. a. pract. ob- former Queſtion, whether (12) theſe Soldier- like Lawyers may chal- 
ſer. 118. fl. 16. Jenge theſe former teſtamentary Privileges : We are to diſtinguiſh be- 
twixt Privileges granted to Soldiers (ſo properly called) in reſpe& of 

their Want of Skill, and Ignorance in Matters of that Quality, (for 

ſuch do not belong to the Learned,) and Privileges of Prerogative or 


n. 5. 
* Cucullus non fa- 
cit Monachum. 


Deſert. For theſe Kinds of Privileges belong alſo to Doctors and 


Db. in L. miles. Clergy-men 2: But (13) with this Reſtriction; that as they belong 


- — Michael not to every Soldier, but only to ſuch as are in Action; ſo they be- 
Graſſ Theſaur. com. long not to Doctors utterly on- proficient, or Clerks. non: reſident, 


op. g. teſtm. g. 3. n. j. but ſuch as painfully attend their Profeſſion, and diligently labour in 


2 Graf. d. q. 5. vi- their Vocation “. 


glius in d. 5. j. Inſtit. | | : 
de teſta. mil. Sichard. in L. fin. ſi quis vero. C. de codicil. n. 5. 


6. XV. Of the Teſtament of the Father amongſt his 
| ._  . | Children, | 


1. What is a Teſtament among ft Children. | 
2. That Teftament is preſumed laſt, which is made in Favour of 
| Children. | | 55S 

3. If Two Teftaments be found, and it do not appear which is 
firſt or laſt, neither is good. | 

4. The Teftament made in Favour of Children is not ſo eaſily re- 
voked as another Teftament. 

5. What Manner of Mention is to be made in the latter Teflament, 
to take away the former made in Favour of Children. | 

6. Certain Caſes wherein the Teftament made in Favour of Chil- 


dren _ be talen away by the Second, without any Mention 


of the former. 
7. Whether a Teftament may be proved which bath no Witneſſes of 
the Making thereof. | 
8. The Privilege of Proof without Witneſſes, whether it be pecu- 
liar to one Kind of Teſtament. 


| HE ſecond Kind of privileged Teſtaments is, Teftamentum 


b Mantic. de con- inter liberos b: That is to ſay, (1) wherein the Father na- 


1 5 _ - lib. 1. meth his lawful and natural Children his Executors, giving to 
| I | | them 


a Aa 
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them the Reſidue of his Goods e. Unto which Kind of Teſtament E. ex hae conſul- 


tiſſima. 6. ex im- 


divers Privileges do appertain 4, The firſt Privilege is this, If (2) bg 
Two Teſtaments be found after the Death of the Teſtator, of 15 E 


Tenors, and it doth not appear which of them is the latter; in this “ ex imperfee- 
Doubt that Teſtament is preſumed the latter, which is made in Fa- mil herciſcun Man. 


vour of the Children ©. Whereas if (3) neither be in Favour of the _ -e ult. 
Vol. Iih. 6. tit. 2. 


Children, nor otherwiſe privileged, neither Teſtament ſhall prevail, Bar. in 1. T7 


but both are void, the one deſtroying the other f. Unleſs the Teſta- de pon. poſf fecun- 


ments be made by a Soldier; for then it ſeemeth that both Teſta- CI 2 . 
ments ſhall prevail, becauſe he may (if he will) die with Two Te- FI. fn de hæred 
ſtaments 8. | | 5 „ ll Ks 
& Cagnol. ibidem, u. 8. Bald. & Caftr. in L. iden: | i cent EE. 
ol. ibidem, n. 8. b aſtr. in L. eum qui de acquir. her. ff. 8 uærebatur. de teſta. mil. ff. 
bar. in d. L. j. 5. j. de bon. poſſ. ſecundum tab. fl. a ow e 6 | 188 


Another Privilege is this, The (4) Teſtament made in Favour 
of Children is not ſo eaſily revoked as other Teſtaments are h: For * Auth. hoe inter 


whereas in other Teſtaments, the former is revoked or infringed by 3 C. de teſta. 
the latter, and that ipſo Jure i, without any expreſs Revocation of $. poſteriore. In- 


the former, and without any Kind of Mention of the former Teſta- ys RN mod.tcit, 


ment, either general or ſpecial k, (certain Cafes excepted?) Yet (5): b 


by the Civil Law, if the Father have once made a Teſtament, 

wherein he hath preferred his Children as before, the ſame is not re- 

voked by a latter Teſtament, wherein Straggers are preferred, (whe- 

ther the former be a written Teſtament or quncupative,) unleſs in 
the latter 'Teſtament there be ſpecjal Mention of the former I. So (6). 4 — th. you ue 
that it is not ſufficient for the Teſtator o make general Mention, Far: sichar: ibidem. 
ſaying, I make this m Laſt Will, ngtwithfandibg any former Te- quorum opin. com- 
ſtament; but he mult make ſpecial Mention, as, notwithſtanding Angel. ur toute 
any former Teſtament made amongſt, my Children m. Or unlefs GraflTheſaur.com. 
the ſecond. Teſtament be made ad pigs cauſay n, Or elſe ſame gregt * 5 teſtm. g. 86. 


Diſpleaſure or Enmity have happened betwixt the F ather and the Manis, dg r. 


Children o; or ſome like Cauſe have come to paſs, Whereby jt jest. ult. vol. Bb 
al- 


| | Hoc inter. 
LE 1 arte 01S * g. 814 Aeg 74 h Jai. in d. Auth. 
Hoc inter. „ Graſſ. Theſaur com, op. 4. teſtm. g. 86. n. 11. p Graſſ. ibid. 


” . „ « 


. 
* 
* 


- f Takt. eit. 2. n. 19. 
mor — that the Father did repent n 2 the e © his — 2 Va 


Another Privilege granted by the Civil Law to a Father's Teſta- 

ment amongſt his Children is this, That the (7) ſame take Effect, 
tho there be no Witneſſes to prove the ſame: As when there is a 
Teſtament found in ſome Cheſt, or like Place, written or ſubſcribed 
with the 'Teſtator's Hand, or by him procured to be written by ſome 
other 4. Howbeit I do fappoſs that by (8) the general Cuſtom of. . 
this Realm of England, thoſe Two Privileges are not proper or pe- 40d RAC. do tc 
culiar to Fathers 'Veſtaments alone, but that the-ſame are common 
to all other Ergliſbmens Teſtaments; and namely the latter Privi- 
lege, when it doth appear undoubtedly to be written or ſubſcribed 
with the Teſtator's own Hand, or it is proved that the Teſtator cauſed 
the ſame to be written by another. How this: Proof is to he made, 
that the Teſtament is written or- ſubſcribed with the Teſtator's own | | 
Hand, is declared in another Place r. | OE LE OS r, part 4. f. 
Other Privileges there be, whereby theſe Kinds of Teſtaments are 5 ? 
free from ſundry Obſervations and Solemnities wherewith other Te- 
ſtaments are charged. But bccanfe they are. alſo common to all our 

2 ns 1 Teſtaments 


. 
* 2 22 
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Teſtaments here in England, it were improper to repeat them in 
this Place under the Title of Privileges. 


9. XVI. Of a Teſtament ad pras cauſas. 


1. A Teftament ad pias cauſas may be ſo termed either in reſpedt 
of Perſons or Places. | 

2. A Teſtament ad pias cauſas may be made by ſtrange and unac- 
cuſtomed Noten. | | 

3. A Teſtament ad pias cauſas, being found cancelled, is not pre- 
ſumed to be adviſedly cancelled by the Teftator. | 

4. In a Teſtament ad pias cauſas, whether the Condition ought to 
be obſerved preciſely. h 


5. A Teſtament ad pias cauſas i. not void by Reaſon of Uncer- 


tainty. O | 
6. Whether all Privileges which belong to a military Teſtament, 
or to a Teſtament among ft the Teftaror's Children, do alſo be- 
long to a Teſtament ad pias cauſas. | 
7. What if there appear Two privileged Teftaments, and it doth 
not appear which is later? Whether ſhall be preferred? 


& Mantic. de con- | HE third Kind of privileged Teſtaments 15 that Teſtament | 


ad pias cauſas ©: Which is ſo termed (1) not only in reſpect 


* 2 * of Perſons, (as when the Teſtator willeth his Goods to be diſtribu- 


1. 6. tit. 3. ted to young Orphans, Widows, Strangers, Priſoners, Lame and 
diſeaſed Perſons, ſo that they be poor and needy, ſuch as the Law 

termeth niſerable Perſons ;) but alſo in reſpect of Places: As when 

the ſame is left to Hoſpitals, to Churches, to repairing of Bridges, 

Walls of a Town or City, when the ſame are decayed and ſtand 


t Lindw. in c. ita jn need to be repaired . And ſuch a Teſtament hath very many 


orundam, verb.. 
— eauſas. de te- Privileges .. | | | 
fa. lib. 3. provin- | £2 8 
cial. eonſtitut. Cant. & latiſſime Tiraquel. tract. de privileg. piz cauſæ in pref. ejuſd· * Tiraquel. in d. 
tract. ubi enumerat 170 privilegia piz cauſz, quorum tamen longe maxima pars competit ſingulis Anglorum 
Teſtamentis, etiamſi non ſint condita ad pias cauſas. 5 


One Privilege is, That (2) this kind of Teſtament may be writ⸗ 


ten with ſtrange and unaccuſtomed Characters or Notes; as in ſtead 
of A. the firſt Figure 1. in ſtead of B. the ſecond Figure 2. in ſtead 
of C. the third Figure 3. or with ſome other more ſtrange deviſed 


Letters. Yet nevertheleſs the ſame is as effectual, as if it had been 


x Mantic, de con- written after the uſual and accuſtomed Manner x. 


jeR. ult. vol. lib. 6. : 
tit. 3. n. 3. Tiraquel. de privileg. piz cauſe, e. 12. vide infr. part 4. $. 25 


Another privilege is this, That if the (3) Teſtament ad pia cau- 


ſas be found cancelled, and it is not known whether the Teſtator 


did willingly cancel the ſame, the Law doth preſume it to be can- 
7 Covar. in Rub. de cel led unadviſedly ; and ſo it is in Effect as if it had not been can- 
reſts. 2. par. n. 19. celled at all: Whereas in other Teſtaments the contrary is preſumed; 
Grayerra conlil- that is, that the Teſtator did willingly cancel the ſame 2; whereby 


128. Mantic. de a : 
conjeR. ult. vol. lib. they are made void, as afterward is declared *, 


12. tit. 2. N. 32. 


Alex. conſil. 104. n. 6. vol. 7. Mantic. de conject. ult. vel. lib, 12. tit. 1. num. 30 3 Ipfra, part 7. $.16; 
4 | Another 
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Another Privilege is, That for obtaining of any Thing left condi- 


_ tionally ad pias cauſas, it is (4) ſufficient the Condition be accom- 


pliſhed by other Means, than according to the preciſe Form of the _ | 
Condition d. Whereas in other 'Teſtaments or Legacics it is not Hader — 
ſufficient, unleſs the Condition be preciſely obſerved e. 3 5 


a < I. Mevius. L. qui 
hæredi. de cond. & demon. ff. vide infra, part 4. 5. 7+ 


Another Privilege is, That the (5) Teſtament ad pias cauſas is 
not void in Reſpect of Uncertainty, (as other Teſtaments are:) And 
therefore if the Teſtator ſay, I make the Poor my Executors, or, I 
Will that my Goods be diſtributed amongſt the Poor ; ſuch Manner 
of appointing Executors or Legacies is not void 4, 4 Bar. & Jaſ. it 


| L. j. C. de ſacro- 
ſanQ, Eccleſ. Graſſ. Theſaur. com. op. 5. Inſtitut, q. 12. 


Generally, I ſuppoſe, that (6) whatſoever Privilege doth belong 
either to a military Teſtament, or to a Teſtament made by the Fa- 
ther amongſt his Children, in reſpect of the Solemnities to be obſer- 
ved in the Making of Teſtaments ©, or the Subſtance of Teſta- « jure civili non 
ments t, that the ſame do alſo appertain to a Teſtament ad pias ria teſtm. ad pias 
capes; ſaving in ſome Caſes, and namely, where the Privileges of — — or 
both the former Kinds of Privileges be contrary ; as where Two Te- tum; —— 
ſtaments be extant, and it doth not appear which is former or latter. anon. modo adhi- 
In which Caſe it ſeemeth, that if they be military Teſtaments, that — — 
then they are both good, otherwiſe they are both void 8. But if the — eſt communis 
one of hom be ad pias cauſas, then that is preſumed laſt, and ſo bin. Grail. The- 


5 ; gs ſaur. com. op. 6. 
available, the other not being privileged h. | reſtm, g. 18. - aft 

Eo] Deciſ. 93. n. 3. un- 
de non requiritur, ut teſtes ſint rogati in confectione teſtm. ad pias cauſas, ut habet communis 3 Teſti. 
bus Covar. in c. relatum el. j. de teſt. ext. n. 4. Tiraquel. de privileg. piz cauſz, c. 3. & Graſſ. d. q- 18. n. 5. 
C. cum tibi. de teſta. extr. Quid autem reſpectu 123 teſtantis? Dic ut per Ju. Clar. 5. teſtm. 9g. 5. 
s Supra, F. 14. u Jaſ. & Sichard. in L. fin. C. de Edict. D. Adrian. tollend. 


But (7) what if both Teſtaments be privileged, the one being in- 
ter liberos, the other ad pias cauſas, and it doth not appear which is 
former or latter? Which ſhall prevail? I ſuppoſe that which is i- 
ter liberos i ; For the Children are to ſucceed in Caſe both the i Mantic. de con- 
Wills were void k, and fo have a double Help, the one of the Teſta- je8: ult. vol. 1. 6. 
ment, the other of Proviſion of Law i. And it were hard to take ** 3: f. 45: 


the Teſtator's Goods from his Children, unleſs it did plainly appear ben. poſſe — 


that the other were the latter m. Howbeit, it ſeemeth that if the dum tab. ff. Stat. 


Teſtament were not in Favour of his Children, but of ſome other! L, rum. Ee 


of his Kin, that then the Teſtament ad pias cauſas were to be pre- ff de minor. Al- 
ferred; unleſs they did prove the Teſtament made in their Favour gut, de preſump. 

: | cg. 3. preſump.43. 
to be the latter n. n. 3 


3 ; e Vbnde Aug.Qui- 
cunque (inquit) vult, exhæredato filio, hæredem facere Eeeleſiam, alium patronum quærat quam Auguſti- 


num. c. ult. 17. . 4 Mantic. de conject. ult. vol. I. 6. tit. 3. n. 43. 


A Deviſe to a Charity is good, tho the Will is void in Law ; as Damwr's Caſe. 
for Inſtance, a Feme Covert, who was entitled to a Debt as Ad- _ 52 mw 
miniſtratrix to her firſt Husband, deviſed it to a Charity ; now, tho' | 
her Will was void in Law, yet it was a Declaration of her Intention 


and within the Statute; ſo that if there were Aſſets, either of the 


Inteſtate's Eſtatc, or her own, the Charity ſhall be ſupported. 


I 2 | The 
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* 


Rolts's Caſe, Moor The Teſtator, before the Statute 32 U. 8. of Mill,, deviſed his 
as Lands to repair Hizhwaps ; this Land was not deviſable by Cuſtom, 
and therefore it being before the Statute, was void; yet it was held 

to be a good Limitation and Appointment within the Statute of 


Br nt Charitable Uſes. | | 
Hob. 136. in Dr. So where the Devife was to the Principal, Fellows and Scholars 
Lloyd's Cale. of Jeſus College in Oxford, and their Succeſſors, to find a Scholar of 


his Blood; this is void in Law, becauſe 'tis not allowed by the Sta- 
tute of Wills, to deviſe Lands to a Corporation in Mortmain ; but 
yet it was held good by the Statute 42 Eliz. as a Limitation and 
Appointment of Lands to a Charity. 4 
Moor Cha.Uſes gi. Deviſe of a Rent iſſuing out of ſuch an Houſe, &c. to a Charity, 
Stoddard's Cale. and a Scrivener was directed to put it into Mriting; but the Teſta- 
tor died before it was done, and afterwards the Scrivener wrote the 
Will: Now, tho' a Reut cannot be created or granted without ſome 
Decd or Will in Mriting, yet this numcupative Will was adjudged 
good, not as a Gift by the Deviſe, but as a Limitation or Appoint- 
ment by the Statute, =; 
The Poor of d- The Father purchaſed Copyhold Lands in the Name of his Two 
— Sons, and their Heirs, and afterwards deviſed to Sir William Mar- 
; tin a Rent-charge of 40 J. per Aunum, iſſuing out of the ſame, for 
the Relief of the Poor of J/oodford ; now, tho' the Father never 
© Chanc. Caſes 75. ® ſurrendered to the Uſe of his Will, and tho' the Eſtate in Law 


The Portreve p was in his Sons, yet ſince he enjoyed the Lands during his Life, he 


„ ſhall be accounted the lawful Owner, and his Mill, tho' void in 


Law for Want of a Surrender, ſhall be a good Limitation and Ap- 
| pointment of the Charity. | 
Platt ver. St. Jahns A Deviſe to a Charity is good, though there was a Defect in the 


— Moor Cha. Execution of the Eſtate, as where Tenant in Tail of a Copyhold 


Uſes 55. ſuffered a Recovery in the Manor- Court, but no Judgment was gi- 


ven againſt the Youchce ; then he deviſed the faid Copyhold to a 
College: Adjudged, that the Recovery was void ſo as to bar the 
Entail, becauſe there was no Judgment againſt the Vouchee to have 
a Recompence in Value; but yet the Deviſe was good to the Col- 
lege as a Limitation or Gift of the Lands, and ſhall not be avoided. 

for Want of a Circumſtance in Law to make it good. | 
So where in a Deviſe ef a Charity, the Deviſce was miſnamed, 
this was held a good Appeintment in Equity within the Statute. 

| Chanc. Caſes 221. Attorney General verſus Platt. 

Meek ver. Maſter Where a Will was ſuppreſſed, yet the Charity was decreed ; as. 
_ — * for Inſtance, the Teſtator deviſed 100 J. per Aunum to Ten poor 
Duke Cha. Uſes 47. Scholars, to be choſen out of the Free- School in W orceſter, and to 
de educated in Magdalen-Hall in Oxford; this Will was never ſeen: 


after the Death of the Teſtator ; but it was proved, that he made 


ſuch a Will, and ſaid a little before his Death, that he would not al- 

ter it; the Heir at Law refuſed to convey according to the Will ; 

but it was decreed by the Commiſſioners, that the Chancellor, Ma- 

ſters and Scholars of the Univerſity, and their Succeſſors, thould ſtand: 

ſciſed of the Charity, and receive the Rents, and pay the ſame, as 

directed by the Will; which Decree was confirmed by the Court of 

Chancery. | | Eb, 

Penſire ver. Player, Where a particular Sum of Money is deviſed to a Charity, and 
Moor Cha. Oles 32. the Teſtator did not appoint out of what it ſhould iſſue, but died, 
leaving Lands and Aflets, and his Wife Executrix, and ſhe refuſed 
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their Heirs, to the Intent they ſhould employ the yearly Profits to 


Part IJ What a Teftament or Laſt Will is. 1 


to buy Lands or Rents of that Value: Ihe Court of Chancery de- 


_ creed, that ſhe ſhould buy to the Value of the Money, and ſettle it 


on the Charity, _ | | 

So where the Teſtator deviſed, that his Lands ſhould be ſold, and Moor Cha.Uſes 79. 
the Money applied to a Charity, but did not direct by whom they Stevard v- Germin. 
ſhould be ſold; the Commiſſioners may appoint a Perſon to ſell, and 
decree ſuch Sale to be good. 5 

Likewiſe where the Teſtator doth not direct what ſhall be done 8 Rep. 130. 
with the improved Value, it ſhall go towards the Encreaſe of the 
Charity, as it was adjudged in the Caſe of T herford-School. 

And there is a Caſe wherein the true Value was conſidered, (ↄig.) TOY * tho 
The eſtatrix deviſed a Portion of Tit hes, Gc. to Five Perſons and Pube, Cha LI 46. 
erect a Grammar-School in Newport in Eſſex, for a competent 
Number of Children, Inhabitants of that Place; which Tithes, at 
the Time of the Deviſe, were in Leaſe for ſeveral Years, at 7 /. per 
Aunum; the Deviſees received the Rent and built the School, and 
then the former Leaſe being expired, they demiſed the ſaid Tithes 
for Thirty-ſix Years, at the ſame yearly Rent; afterwards, in Con- 


ſideration of a Surrender of this laſt Leaſe, the Truſtees demiſed the 


ſaid 'Tithes to the Surrenderor for Fifty Years, at the ſame Rent; 

the Leſſee died, and the Tithes from his Death to the Year 1650, 

were worth 43/. per Annum more than the reſerved Rent; about 

Thirty Years afterwards the ſurviving Truſtees leaſed theſe Tithes 

for Twenty-one Years, at 10 J. per Auuum Rent, which Leaſe was 

to commence after the Determination of the Leaſe for Fifty Years, 

at which Time the Tithes were worth 60 J. per Aunum more than 

the reſerved Rent: Adjudged, that the concurrent Leaſe for Twenty- 

one Years was to defraud the Charity, and that the Truſtees ought 

to have let a Leaſe according to the true Value, and not excecditzg 

Twenty-one Years. : | | 
Lands were charged with 1000 J. to put out poor Apprentices, Chance. Caſes 187. 

the Money was paid to the Executor of the Donor ; it was decreed, — — ver. 

that the Payment was made to a wrong Hand, and by Conſequence Ta 

the Charity abuſed ; for 'tis expreſly required by the Statute 7 Fac. 7 Jae. 1. cap. 3- 

that Moncy given to put out poor Apprentices, ſhall be employed 

by the Parſon or Vicar for that Purpoſe, and therefore muſt be re- 

ceived by him, and diſpoſed for the Uſes intended by the Donor ; 

and this is agreeable to the Civil Law, which is, that Biſhops of 

the reſpective Dioceſes ſhall ſee, that what is given to Charity be 

duly applied, according to the Intention of the Giver; and that ever 

ſince Chriſtianity came into the World, it hath been the peculiar 

Care of Biſhops, that what is given to Charitable Uſes ſhould be 

duly applied. - Ir | 
Where a Deviſe of Charity was to the Poor indefinitely, in ſuch Chane. Caſes 245. 

Caſe Equity gives the Diſpoſal thereof to the King; becauſe the d, f Jones 

Word Poor extends to all the Poor in Great Pritain, and conſe- : 


quently it would not avail any Thing; but by the Civil Law ſuch 


a Deviſe would be to the Por of the Hoſpital in that Pariſh where 4 
the Teftator lived; and if there was no ſuch Haſpital, then to the 
other Poor of that very Parith. Es 
The '[eftator built an Hoſpital in the Pariſh of Lamberh, and Cm Caſes 353. 
placed Seven poor Women of that Pariſh in it, of Sixty Years old, erſus 3 
and gave 41. per Auunimn to each of them, to be paid by quarterly Wlitcbeoee. 
| Pay ments, 


62 5 What a Teſtament or Laſt Will is. i | Parr I. 


Payments, and 2 ſome Lands with the Payment thereof; 


and directed, that when one or more of them ſhould die, their i | 
Places ſhould be ſupplied by other poor lj omen, but did not ſay of i , 
what Pariſh : Decrecd, that this Charity ſhould be paid in Succeſ- 2 ] 
fion to poor Women to be choſen out of Lambeth Parith ; otherwiſe 1 
it would be prejudicial to that Pariſh; for if they ſhould be taken J 1 
out of any other Pariſh, then Lambeth muſt contribute to their i t 
Maintenance, becauſe the Charity of 4 /. per Annum is not ſufficient : \ 
| to maintain a poor Woman of Sixty Years old. 4 3 
Chane. Caſes 395, The Teſtator deviſed a Charity to be diſtributed every Year for n 
Owens ver. Bean. ever on Eaſter and Chriſtmas Eves, amongſt the poor Inhabitants 4 K 
of the Pariſh of Langenew in the County of Montgomery, where- a r 
as there was no ſuch Pariſh in that County ; but there was a Pariſh 5 h 
of that Name in the Coumty of Denbigh, where the Teſtator was 93 \ 
born, and his Parents lived and died there; therefore it was de- 0 © 
| creed, that he muſt intend that Pariſh in the Coumty of Denbigh. R 5 
Man verſus Bauen. Several diſtinct Charities were deviſed to the Pariſh of C. (viz.) ; fl 
1 Vern. 422 one Farm of the yearly Value of 12 J. for Repairing the Church; nn t] 
another of the yearly Rent of 61. for Repairing the Highways, and 1 1 
another towards the Relief of the Poor; and Complaint being made 7 ti 
againſt the 'Truſtees, before the Commiſſioners for Charitable Uſes, . 
that the Church was out of Repair, and the Rents of the Farm be- b 
ing 121. per Aunum, were not applied to repair, but that it was 1 
done by a Rate raiſed and levied upon the Pariſhioners ; the Tru— tc 
ſtees replicd, that the whole Charity amounting to 40 J. per Annum, 
and no more, had been applied to the Repair of the Highways and F 
Relief of the Poor; and tho' they had not preciſely purſued the tl 
original Direction of the Charity in the firſt Inſtitution thereof, yet tl 
they having done nothing for any private Advantage, but only what | a 
was neceſlary in parochial Concerns, in which they expended all the C 
Money received by the Charity, they hoped to be excuſed for the tl 
Time paſt, and the rather, becauſe for above Twenty Vears toge- 11 
ther this Money had been promiſcuouſly employed, and great Part * 
of it in finding a Lecturer, there being no Miniſter to officiate in the 4 
Pariſh, who otherwiſe muſt have found one, and that it was the NV 
ſame Thing to them, whether they paid their Money to find a | 8 
Lecturer, or repair the Church; but decreed, that an Agreement a- | ny 
mongſt the Pariſhioners ſhall not alter the Charities, or divert them in 
to other Uſes; therefore it being miſimployed, there ſhould be no * 
Allowance for what oy paid the Lecturer. | f 
1 Vern, 55. Attor- The Teſtator deviſed 501. per Annum for a Lecturer in polemi- tc 
—· 2 _ cal or caſuiſtical Divinity, /o as he was a Bachelor or Doctor in 7 
bouſe Coll. in Cam- Divinity, and Fifty Tears old, and would read Five Lectures every _ 
bridge, Er againſt Term, and at the End thereof would deliver fair Copies of the ſaid 8 
Rein Ff ow Lectures, to be kept in the Univerſity; and in Default of ſuch a th 
— Lecturer, then he deviſed the ſaid 50 l. per Annum to a College in th 
| Oxford ; but now the Univerſity of Cambridge, with the Conſent of th 
the Heir at Law, would have a Man of Forty Years old, capable P 
of this Salary, and that Three Lectures every Term, and the De- th 
livery of fair Copies thereof once every Year, might be ſufficient; tl 
the Court would not intermeddle ; but declared, that the Parties os 
ſhould be held to the Letter of the Charity, and that the Heir v 
could not alter the Diſpoſition of the Charity of his Anceſtor. 8 
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The Teſtator deviſed 600 4 to Mr. Baxter, to be diſtributed by Attrney General v 
him amongſt Sixty poor ejected Miniſters, adding, that he would . ern. a8. 


not have his Charity miſtaken, it being given, not as they were 
Nonconformiſts, but that the Teſtator knew many of them to be 
pious Men, and in great Want; and upon an Information exhibited 
upon this Will, alledging this Charity to be againſt Law, and 
therefore the Right to apply the Money was veſted in the King, 
who had declared his Pleaſure, that it ſnould go towards the Build- 
ing Chelſea College, Gc. Mr. Baxter in his Anſwer, amongſt other 
Things ſaid, that the Doctrine and. Diſpoſition of the Diſlenters, 
meerly as ejected Miniſters, was not ſo bad as to make them inca- 
pable of Charity, and that not only Religion but Humanity obliges 
us to pity- thoſe who ſpent their Lives in ſtudying to know God's 
Will, and who by a Miſtake in ſome Opinions were reduced to 
great Want; and that he could not aſſent to a Reſignation of the 
Suſtenance of poor Men, and hoped the Court would not miſcon- 
ſtrue this Act of Charity; on the other Side it was argued, that 
this was a Deviſe to Sixty ejected Miniſters, eo nomine, as they are 
Diſſenters, and to ſuffer them to take by fuch- a Deviſe; would be 
to encourage a perpetual Schiſm in the Church. | 

To which it was anſwered, that it could not keep up a "Lind 


becauſe there was nothing given which was durable, no Land, 
Rent or Annuity given, but only a Sum of Ten Pounds to a Man, 
to keep. himſelf and Family for a little while; that it could not be 
21 this was a Deviſe to any ſuperſtitious Uſe; and that if it 

ad been of Ten Pounds a- piece to Sixty ejected Miniſters by Name; 
there could not be any Pretence to make this Charity void: Now, 
the Teſtator had given Mr. Baxter the Power of — them, 
and he is not diſabled by Law to execute that Power; but the 
Court decreed, that the Uſe was void, but not the Charity, and that 


the Money ſhould be applied towards the Building Chelſea College; 


then it was urged, that Charities ought to be applied zz eodem ge- 


nere; and this being intended for poor ejected Minifters; onght to be 
diſtributed amongſt the Clergy ; and thereupon it was decreed for the 
Maintenance of a Chaplain for Chelſea College ; but this being 
an unreaſonable Decree, it was reverſed by the Lords Commiſſio- 
ners in Trinity-Term, 1689, and the 600 J. which had been brought 
into Court, was ordered to be paid out and diſtributed, as directed 
by the Will. | 


The Defendant's Brother having by his Will charged a Manor Attrny General v. 
to raiſe 10000. out of the Profits, to be applied to ſuch charitable you 4 Vern: 


Uſes as he had by Mriting under his Hand formerly diretted, and 
no ſuch Writing being found, the Attorney General, at the Rela- 
tion of the Governors of Chriſt's Hoſpital, exhibited a Bill againſt 
the Defendant (who was Heir at Law) ſetting forth the Will, and 
that the Writing therein mentioned was not to be found, therefore 
the Application of the Charity was in the King, who declared his 


Pleaſure was, that this Money ſhould be laid out for the Benefit 


the Mathematical Boys in Chriff's Hoſpital ; and it was decreed, 


that the Charity being now become general and indefinite, it was 


veſted in the King as to the Application thereof; and though by the 
Will it was directed to be raiſed out of the Profits ; yet it being a 


Sum in groſs, it ſhall carry Zztereſt to the Time it ſhould be raiſed 
out 


—— — 


Fielding ver. Bond, The Feſtator deviſed ſeveral Legacies to particular Perſons, and 


1 Vernon 230. 


was given to a charitable Legacy, a Court of Equity will not 
_—_ a 9% 5099 T0 JofETIIOC 
gh. XVII. Of Teſtaments unprivileged. . _ 
xp ivileged Teſtaments are thoſe which have not any Free- 
LW, | or Benefit contrary to the common Courſe of Law, but 
are tied to r Solemnities as the Law requires 
regutarly for all eltaments, of which Forms we: ſhall diſcourſe 
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The Second Part. 


SECT. L 


1. Every Perſon may make a Teftament which is not forbidden. 

2. Divers Perſons forbidden to make their Teflaments. 

3. Some forbidden for Want of Diſcretion. 

4. Some forbidden for Want of Freedom. 
5. Some forbidden for Want of their principal Senſes. 

6. Some forbidden by Reaſon of ſome heinous Crime. 

N the ſecond Part of this teſtamentary Treatiſe ſhall be de- 
I clared what Perſons may make a Teſtament, and who may 


not ſo do. A | ITED 
 Wherein the Rule is, That (1) every Perſon, Chriſtian and Jew, 
found or fick, and generally of what State or Condition ſoever he 
or ſhe be) hath full Power and Li to make a Teſtament or 
Laſt Will , and may therein diſpoſe of his Goods and Chattels b; — —— 
ſaving ſuch Perſons as be prohibited by Law or by Cuſtom . e 
de Prætis de inter. ult. vol. I. 1. inter. 1. fol. 4. Vaſquius de ſueceſſ. progreſſ. lib. 1. f. j. Michael Graf The- 


ſaur. com. op. . teſtam. q 20. Quibus enim 2 eſt teſtari, eiſdem &c codicillari, & legata re- 
linquere. Roland. tract. de codicil. n. 6. Michael Graff, Theſaur. com. op. $. codieil. n. 1. © Eft enim e- 


dictum de teſtamentis prohibitorium certarum perſonarum. gloſſ. in $. j. Inſt. ibus non eſt permiſſum t 
fac, Graſſ. Theſaur. com. opin. teſt. queſt, 20. 2 1 | * , Q . ROT ji teins. 


Therefore if we examine what Perſons are forbidden by Law or 

by. Cuſtom, it will appear who they are that can make a_Teſta- ' 
ment, or diſpoſe of their Goods and Chattels. And tho (2) maß 
Perſons are forbidden by Law or Cuſtom. to make Teſtaments, vertrete 
they are reduced by ſome unto Four or Five Sorts 4. Amongſt the 2 && Bald. is | 
firſt (3) are comprehended fuch as wart Diſcretion or Judgment; de cont Lindw. ine. 
as Children ©, Mad-folks f, and Idiots 8: To whom alſo I may join cum. virſs. de teſt. 
thoſe Perſons who be ſo very old that they become childiſh again h; . t provincial. 
and him that is drunk i. th e 


| 7 2 © Tnfra'cad.part.$.2. 
| f Infra ead. part.. 3. 
5 uff cad, part. 5. 2 luft. ead. part f, Hf ad: part 5 K 


muto ſurdus, & ille Qui majeſtatem left, ft cacus & ipſe. E\F £&- 8 
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Amongſt the ſecond (4) Sort are comprehended ſuch as lack Free- 


Infra ead. part. f. j. dom and full Liberty; as Bond-ſlaves and Villains *: Unto whom 


5 2 —— may be added Captives and Priſoners I, and Women covert m. 
» Infra ead. part. In the third Sort (5) are contained ſuch as lack ſome of their prin- 
: cipal Sen(es ; namely ſuch, as be dumb and deaf n, and blind“. 


6. 10. 
CO 20% 2 fourth Sort (6) are placed ſuch as for ſomd hai nous 


$. 11. ; * * 3 | F 
? Infra cad. part. Crime are deprived df Ability of making of Teſtaments; as Trai- 
4 Infra ead. part. tors P, Felons d, Hereticks *, Apoſtates , and many others t. 
"PIE And laſt of all, others (7) for other Cauſes hereafter ſpecified u. 
Infra ead. part. | . | | 
$. 14. ſ llfra cad. part. 5. 15. t De quibus infra ead. part. $$. 16, 17, 18, 19, 20, 21, 22. Infra 
ead. part. $$. 23, 24 cum ſequentibus. Vide Jo. ab Imol. in e. qua ingredientibus. de teſta. extr. ubi hee 
ſunt carmina ; Teſari nequiynt impnbes, buſigioſus, Filius in ſacris, morti damnatus, & obſes, Crimine daypratusy m 
*1 1 by * \ 2 8 


» 


» 
— 12 


* g pon 


II. Of Children 


” — 44 


1. At what Age a Teſtament may be made of Lands. 
2. At what Agea Teſtamem may be made of Goods. 5 
3. What if the Minor be doli capax, or a Soldier, or the Teſta- 
ment be ad pias cauſas? 


4. What if the Teſtament be nude with the Authority of the 
k 7 a A | ; 


5. What if the Teftator do live until he come to Jane) Age? © 


6. A Boy after Fourteen Tears,-a-Woman after Twelve, may. make 


a Teſtament of their Goods: See Dom. fol. 9g. 
7. What if the laſt Day of the Dar be not finiſhed? _ 


8. What if the Teſtament, made during Minority, be.approved by 
the Teſtator after he be r ene 


C r to HeJ broniodr AW 
FF we will underſtand when a Child may make his. Teſtament, 
we muſt diſtinguiſh whether it be of Lands or of Goods. | 
If of Lands, (1) it is provided by the Statutes of this Realm, that 
Wills or Teſtaments made of any Manors, Lands, Tenements, or 
other. Hereditaments, by any Perſon within the Age of Twenty- one 
K. 8: ahd. Tears, ſhall not be taken to be good or effectual in Law x; for un- 
pod stüd. Eietil that Times by the Common Laws of this Realm, they be ac- 
c. 21. lib. 125 c. 285 counted Infants Y. | 2928 
* L.qua tate #.46 If (2) of Goods, we muſt diſtinguiſn, whether the Child be Man 
reſts. pres rea. In or Woman. A Boy cannot make. his 'Teſtament before he have ac- 
dernden non ff compliſhed the Age of Fourteen Years, nor a Girl before the Age 
LI. e qui of 'T'welve Years 2. Inſomuch that (3) if before the foreſaid Years 
9 be: bo hey were of that Ripeneſs of Wit, that they were doli capaces, ca- 
Zrate. quorum dpi. pable of Peceit, or able to diſcern betwixt c ood and Evil, and be- 
vio communis eſt, twixt Truth and Falſhood ; yet could they not make any 'Teſta- 
1 op. f Ment, nor diſpoſe of their Goods 2. Or if the Boy were of that 
teſtm. g. 20, & Vi- Strength, that he were a Soldier, notwithſtanding thoſe great Privi- 
2 verb. leges which do belong to Soldiers in making their Teſtaments, yet 
T. uit C. Je ws. could not he make his Teſtament, before he had accompliſhed his 


8 N Graff. & Age of Fourteen Years b. Neither can a Boy before he have ac- 
cafarexioneÞ wprs, compliſhed Fourteen Years of Age, nor a Girl before ſhe is Twelve, 


tes hanc . . 5 . 7 a. 
eſſe com. make a Teſtament ad pia cauſas e. Neither (4) is the Teſtament 
c Jaſ. in L ſi frater. ; ; | 


teſtm. 9 17. 


| qui teſta. fac, poll, e. atque hac opinio communi calculo comprobatur. Jul. Clar. g. teſtm. q. 5. & Graſſ. 5. 


> ol 25 good, 
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good, made by the Boy or Girl before the ſaid Ages, although the 

ſame ſhould be made by the Authority or Conſent of the Tutor d. Jaſ.in d. L. fi fra- 
Neither (5) doth the Teſtament become good, being made in their fac. oof * 
Minorities reſpectively aforeſaid, albeit they ſhould afterwards at- | 

tain to their ſeveral Ages, wherein they might make their 'Teſta- , 3 
ments ©. | 5 | | ; ie. quibin non eſt 
5 permiſſ. teſts, fac. L. fi filius familias. ff. qui teſta. fac. poſſ. 


Howbeit (6) a Boy after the Age of Fourtcen Years, and a Girl 
after the Age of Twelve Years, _ make a Teſtament and diſpoſe 
of their Goods and Chattels f; and that not only without the Autho- 1 d. . qua State. 
rity or Conſent of their Curator or Guardian s, but alſo without the ” - _ 8 
Authority and Conſent of the Father, if he or ſhe have any Goods quamyis impreſlio 
of his or her Own ®. Or if (7) he or ſhe hath attained to the laſt de vitioſa: viz. li- 
Day of Fourteen or Twelve Years, the 'Teſtament by him or her, nan — —— 
in the very laſt Day of their ſeveral Ages aforeſaid, is as good and bitur, iij. ans, ſeri- 
lawful, as if the ſame Day were already then expired i. Likewiſe 5 e xiiij. ans. 
(8) if after they have accompliſhed theſe Years of Fourteen or teil dul ret f- 
Twelve, he or ſhe do expreſly approve the Teſtament made in their poſſ. C. 


1 11 .. n rang“ Verum quidem 
Morley, 1. ſame by this new Will and Declaration is made ſtrong ud rot 


ſtari nequeat ob 


filius familias te- 
illam * eni ſubjicitur, poteſtatem. At yero in Anglia ceſſar perampla hzc poteſtas & prerogativa. 
trac. de repub. Angl. lib. 3. c. 7. & fic ceſſante cauſa, ceſſat effectus. i d. L. qua ætate. & ibi Bar. 
« Paul. de caft. & alii in L. ſi frater. qui teſta. fac. poſſ. C. 75 | 


But by the Law of this Nation an Infant before the Age of Eigh- - 
teen Years cannot make his 'Teſtament, and 'conſtitute Executors 
for his Goods and Chattels. Tuſt. ow 1. fol. 8g. b. Adminiſtration 
granted durante minore 4tate ſhall ceaſe at the Age of Seventeen 
Years. H. 40 Elis. C. B. Piggots Caſe. Lib. 5. fol. 9. Therefore 
before that Age he cannot make his Will. | | 
In the Chancellor of Litchfield's Caſe, a Prohibition was prayed F. Jones 216. 
to the Conſiſtory Court, becauſe a Will of Goods was exhibited to B Cale. 
that Court there, being made by the Teſtator, who was no more 
than Sixteen Tears old, and Sentence given for that Will; but the 
Prohibition was denied, becauſe the Spiritual Court hath a proper 
Juriſdiction to determine at what Age a Will may be made of 
Goods; and if the Court gives Sentence againſt the Law; the Party 
grieved may have Remedy by Appeal, and not by a Prohibition. 3 
But in our Law, tis ſettled, that an Infant of the Age of Eighteen Sid. 103. 
Years may make a Will, and thereby deviſe his Goods, and appoint - 
Execntors, but cannot diſpoſe his Lands before Twenty-one Years. 
IT Ift. 89. b. | 85 ff 
And in Chancery it hath been decreed, that an Infant at the Age Vern. 233, 38. 
of Seventeen Years might make a Will and conſtitute an Executor, | 
and that he might likewiſe adminiſter at that Age, but could not 
commit Waſte till of full Age, | | 


$. III. Of Mad Folks and Lunatick Perſons. 


1. Mad and Iunatick Perſons cannot make a Teſtament, and 
what i the Reaſon. | FOE 
2. Whether the Teſtament made in the Time of Furor be good 
when the Teſtator is come to himſelf | 7 
| | K 7 | 3.4 
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3. A Teſtament may be made by a lunatick Perſon betwixt the Fits. 

4. Every one is preſumed to be of perfect Mind and Memory, un- 
til the contrary be proved. | 

5. He that objecteth Inſanity of Mind, muſt prove the ſame. 

6. Whether it be ſufficient to prove that the Teftator was mad be- 

fore the Making of the Mill. £ 

7. Whether he that is once mad be preſumed ſo to continue. 

8. Inſanity of Mind hard to be proved. 2 

9. e muſt yield a Reaſon, if they will prove a Man to be 

madd. A | 

10. Arguments of Madneſs. | 5 

11. Whether a general Reaſon ſuffice to prove Inſanity of Mind. 

12. Whether Madneſs may be proved by ſingular Witneſſes, 

13. Thoſe Witneſſes are to be preferred, which depoſe that the Te- 
ſtator was of ſound Mind. | 

14. What if the Teftament be made by a Iunatick Perſon, and 
the Time of the Making unknown ? Whether is the Teſtament 
good, or uo? | | | | 

15. 1 65 if it cannot be proved that the Teſtator had quiet Inter- 
miſſions + 

16. What if there be a Mixture of wiſe Things and fooliſh in the 

Tieſtament? | a 


AD folks (1) and lunatick Perſons, during the Time of their 


Furor or Inſanity of Mind, cannot make a Teſtament, nor 
8. Preteres.Inſtit. diſpoſe any Thing by Will l, no not ad pias cauſas n. The Reaſon 
quibus 192 © fam. is, becauſe they know not what they do ®. For in making of Te- 
C.quiteſta. fac.poſl. ſtaments, the Integrity or Perfectneſs of Mind, and not Health of the 
— — xg © Body, is requiſite 9. And thereupon aroſe that common Clauſe, uſed 
m Bar. in I. j. C. de in every Teſtament, ſick in Body, but of perfett Mind and Memory b. 
ſacroſanc. Eceleſ. Therefore P. 3 Fac. in Combes's Caſe, in Camera ſtellata, it was a- 


3 grced by the Judges, that ſane Memory for the Making of a Will is 


furioſum. & hc o- : ife 1 
— communiter not at all Times when the Party can peak yea or no, or had Life in 


eft recepta. Jul. him, nor when he can anſwer to any Thing with Senſe; but he ought 


Clar. $ cg. 4 J. to have udgment to diſcern and to be of perfect Memory, otherwiſe 


Graſſ. d. g. teſt. q. 1). , p g f L 
» Graſſ. d. 5. teltm. the Will is void 4, And ſo (2) ſtrong is this Impediment of Inſanity 


+ So. qui Of Mind, that if the Teſtator make his Teſtament after this Furor 
teſta. fac. poſl. hath overtaken him, and whiles as yet it doth poſſeſs his Mind, al- 


e Minfing. in d. $. beit the Furor afterwards departing or ceaſing, the Teſtator recover 


Instit. qui- - . | N , 
— — his former Underſtanding, yet doth not the Teſtament made during 


ur tamen clau- his former Fit recover any Force or Strength thereby r. Howbeit 


— — e (3) if theſe mad or lunatick Perſons have clear or calm Intermiſſions, 
per obſerverur. then during the Time of ſuch their Quietneſs and Freedom of Mind, 


1 P. 3 Jac.Camers they may make their Teſtaments, appointing Executors, and diſpoſing 


bes'sCaſl : , | : 
— fol. of their Goods at their Pleaſures ſ. So that neither the Furor going 


759. n. 105 before, nor following the Making of the Teſtament, doth hinder 
_ — gut the ſame begun and finiſhed in the mean Time r. Much more is 

6. præterea. In- that Teſtament good and available in Law, not only for Goods and 
Kit. yo oo eſt Chattels, but alſo for Lands, Tenements and Hereditaments, which 
.J. I. furioſum & Was Made by one of ſound Memory, never affected with any Luna- 
d. g. przterea. & cy or any Inſanity of Mind, until the ſame were fully accompliſtied 
DD. ibid. and finiſhed : For then, albeit afterwards the Teſtator be overtaken 


EO and oppreſſed with Inſanity of Mind, (which is a Thing not rare a 


little before Men's Deaths,) yet that ſubſequent Diſability doth not 


3 diſannul 


ns hw ts SS ot.” ooo. i 


no ow 


mi LEA TY” 


— —f——ñ 2 —2—är6ͥ . FA . _— , 7 


Part II. Mo may make a Teftament, or not. 69 


diſannul the precedent Teſtament, or Laſt Will n; the rather, be- * vide Dom. Coke, 
cauſe this Infirmity doth proceed from the Will and by the Viſitation b.,. in caſuinter 
Forſe & Hemblinss. 

of God, not by any voluntary Act of the Party x. 3: Does, Cola 
3 Ho: ſupra, lib. ult. ff. 

de injuſt. rupt. & irrit. teſt. Boer. niſ dudum. el. j de ele&. extr. 


And here Note, that (4) every Perſon is preſumed to be of perfe& _ 

Mind and Memory, unleſs the contrary be proved J. And therefore!“ Bar. in L. nec co- 
(5) if any Perſon go about to overthrow the Teſtament by Reaſon eil. feld. der. 
of Inſanity of Mind, or Want of Memory, he muſt prove that Impe- de præſumpt. regu- 
diment 2. Now Inſanity of Mind, or a not diſpoſing Memory, is not ri 78. 
ſuch a Memory as to make proper Anſwers to common and familiar 9 Minſing. 
Queſtions, but to be able to diſpoſe the Eſtate with Intelligence and in d. 5. præteren. 
Reaſon; and this was à the Marqueſs of Mincheſters Eſtate, who nit. vf. pag. 
being ſick and very old, was not of perfect Memory; and if the * 6 Rep. 23. a. 
Queſtion ſhould ariſe, whether the Teſtator was of a diſpoſing Me- 

mory, or not, this ſhall be tried at Common Law. If it be asked, 

wherefore then is that uſual Clauſe (of perfect Mind and Memory) 

ſo duly obſerved in every Teſtament, if he that doth prefer the Will 

be not charged with the Proof thereof? It may be anſwered, that 

that which is notorious is to be alledged, not proves b. And fo this » L. & adulterium. 
being accounted notorious, (becauſe where the contrary appeareth $ idem. ff. de adul. 
not, the Law preſumeth it,) it need not be proved ©. And there- ©. VaC. de ſueceſſ. 
fore I ſuppoſe that Clauſe to be more uſual than neceſſary, and yet — A 

| a Socin. 

not hurtful a. 5 | X Boer ſentientes, 
tis inſanitatem tenetur eadem probare, non dubitat hane opinionem indignam tantis viris I Bane 
ro ſententiæ Vaſquii ſubſcribo, nifi conſtet teſtatorem ante fuiſſe furioſum. Vide Maſcar. de-probac. concl, 
8324. n. 10, 11, 12, 13. Immo prodeſt hujuſmodi clauſula, quoad probationis adminiculum, a Notario 
ſcripta, Mantic. de conject. ult, vol. lib. 2. tit. 5. in fin. | 2 I 


Seeing then he, whoſe Intent is grounded upon the Madneſs and 
Lunacy, muſt prove the ſame, it ſhall not be amiſs to ſet down ſome 
Obſervations concerning the Manner of Proof thereof. 

Firſt therefore, it may be delivered for a Rule, That (6) it is ſuf- > 
ficient for the Party which pleadeth the Infanity of the Teſtator's 
Mind, to prove that the 'Teſtator was beſide himſelf before the Ma- 
king of the Teſtament, although he do not prove the Teſtator's 
Madneſs at the very Time of the Making of the Teſtament ©. The « Cloſf in e fo. de 
Reaſon is; It (7) being proved that the Teſtator was once mad, the ſueceſſ. ab inteſtat. 
Law preſumeth him to continue ſill in that Caſe, unleſs the contra- 8 my. 
ry be proved f. For like as the Law preſumeth every Man to be an INE Om 
honeſt Man, . unleſs the contrary be proved s; and being proved, teſtium depoſ. & 
then he which is evil, to be evil ſtill Þ : So concerning Furor; the. _— 
Law preſumeth every Man to have the Uſe. of Reaſon and Under- e. dileQus. deſponſ. 
ſtanding, unleſs the contrary be proved; which being proved accord- ? Mantie. , 
ingly, then he is preſumed in Law to continue ſtill void of the Uſe jeg. ult. vale ids 
of Reaſon and Underſtanding i. Unleſs the Teſtator were beſides tit. 5. Dec. in I. 
himſelf but for a ſhort Time, and in ſome peculiar Actions, and not f. 38 = 
continually for a long Space, as for a Month or more k; or unleſs the s Alciat. de præ- 
Teſtator fell into ſome Frenzy upon ſome accidental Cauſe, which umg. geg 2. pre- 
Cauſe is afterwards taken away l; or unleſs it be a long Time ſince »C,femel malus.de 
i Panor. Jo. And. & Butr. in e. cum dileQus. de ſueceſ. ab inteſtat. ext. quorum op. com. eſſe 2 

probat Maſcard. de probac. verb. furioſum. concl. 825. n. 35. Bar. in L. 2. de bon. poſſ. in ſan. & furioſ. de: 

lat. Mantic. de conject. ult. vol. lib. 2. tit. 5. n. ). verb. ſed tamen. 1 Are. in L. 2. ff. de teſta. Coyar. in 

tract. de ſponſ. & matrim, 2 part. c. 2. n. 6. Mantic. ubi ſup. verb. tertio. | g 
| the 


% 
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the Teſtator was aſſaulted with the Malady m. For in theſe Caſes the 
L. furioſum. C. qui Teſtator is not preſumed to continue in his former Furor or Frenzy u. 


teſta. fac, poſ, Co- 


var. in d. c. 2. n. 6 © Paul. de caſt. in d. L. Furioſum: & Maſcard, de probac. verb. furioſus, concl, 845. 


Another Obſervation is this, (8) That it is a hard and difficult 

Point, to prove a Man not to have the Uſe or Underſtanding of Rea- 

ſon. And therefore (9) it is not ſufficient for the Witneſſes to depoſe 

that the Teſtator was mad, or beſides his Wits; unleſs they render or 

© Bald. in d. L.fu- yield a ſufficient Reaſon o, to prove this their us ee As that 
nioam., Nate ed. they did ſee him to do ſuch Things, or heard him ſpeak ſuch Words, 
verb. furioſus. as a Man having Reaſon would not have done or ſpoken P; namely 
conel. 824. 527: in (10) they did fce him throw Stones againſt the Windows 9, or did 
4 L furioſum.Boer. ſee him uſually to ſpit in Mens Faces r, or being asked a Queſtion, 
Decif. 23. Mantic. they did ſee him hiſs like a Gooſe, or bark like a Dog !, or play 
de conjert. ul. vol: ſuch other Parts as mad Folks uſe to do. This, or the like Reaſon 


lib. 1. tit. 5 


Maſeard. d. concl. (whereby the Judge may be induced to eſteem the Teſtator not to 
827. Minſing. in g be ſound of Mind) ought the Witneſſes to yield, although they be 


11) 
do 


bus non eſt permiſ- 


ſum, &. there be which hold this for a ſufficient Reaſon, if the Witneſs 
 Bald.in L. P. ſay, I know he was mad, for I did ſee him mad, although he do 


PT interrogated of the Cauſe of their Knowledge t. And ſome 0 


ff. de offic. præſid. 


eloff. & Dp. in L. ſi not expreſs any particular Act whereby ſuch Madneſs may be collect- 
— in- ed ", Furthermore, (12) this Furor or Madneſs may be proved by 
Adbibe micam fa. ſingular Witneſs *; ſo that the Witneſſes be not ſingular in Time. 
lis, ut per Mantic. For if one Witneſs depoſe of the Madneſs of the Teſtator at one 


— 93 Time, and another Witneſs of his Madneſs at another Time, this 


Corn. conſil. 22. doth not ſufficiently prove that the Teſtator was mad Y : But when 
vol. 4. Mantic. d. the Witneſſes agreeing in Time, one depoſeth of one mad Prank, an- 


on oh bg por wad other Witneſs of another mad Act at the ſame Time, theſe prove 


conel. 826. n. 29. that the Teſtator was then mad, though they do not both depoſe of 
' Maſcard. d.conel. one and the ſame mad Act 2. If ſome Witneſſes do (13) depoſe that 


828. n. 28. Mantic. 


ubi ſupra, & Corn. the Teſtator was of perfect Mind and Memory, and others depoſe the 
eonſ. 718. tr. I. Contrary; their Teſtimony is to be preferred which depoſe that he 
3 2 ge” was of ſound Memory *, as well for that their Teſtimony tendeth to 
reſta.fac. poſſ. Man- the Favour and Validity of the Teſtament b, as for that the ſame is 


23 2 Boer- more agreeable to the Diſpoſition of Nature e; for every Man is a 
card. E probac. Creature reaſonable. | 


concl. $27. n. 4. | : ; | | 
» Are. in L. ult. $. ult. ff. de verb. ob. Boer. deciſ. 23. n. 44, 45- Mantic. d. tit. 5. lib. 2. n. 16. x Gabr. 


lib. 1. com. concluf. tit. de teſtibus, concl. n. 43. . Alex. Parif, Dec. & alios ibi nominatos. y Quod 
procedit, five agatur de probatione furoris in __ five in genere, ubi tempus eſt de ſubſtantia actus. Ruin. 
confil. 67. vol. 1. Maſcard. de probac. conel. 827, n. 9. z: Maſcard. poſt Ruin. ubi ſupra. Gabriel 
lib. 1. com. concl. tit. de teſtibus, concl. 4. n. 19. ubi ad hunc finem citat Jaſ. Corne. Socin. Dec. Gravet. 
Boer. & alios : quibus adde Maſcard. d. concl. $27. n. 11. d Simo de Prætis de Inter. ult. vol. lib. 2. ſolu. 


1. n. 19. © Idemibid. n. 18. 


The laſt Obſervation is this, (14) If a lunatick Perſon, or one that 
is beſides himſelf at ſome Times, but not continually, make his Te- 
ſtament, and it is not known whether the ſame were made while he 
was of ſound Mind and Memory, or no; then, in caſe the Teſtament 
be ſo conceived, as thereby no Argument of Frenzy or Folly can be 
gathered, it is to be preſumed that the ſame was made during the 
Time of his calm and clear Intermiſſions: And ſo the Teſtament 


_ 5 Michael Graf: ſhall be adjudged good d. Yea (15) although it cannot be proved, 


Theſaur. com. op. : / 
6. 2 9. 21. ubi that the Teſtator uſeth to have any clear and quiet Intermiſſions at 


atteſtatur hane o- a . 
pin. eſſe com. Vaſq. de ſueceſſ. progreſſ. I. 1. $. j. n. 90. Vivius l. com. op. verb. teſtm. 


3 | | all, 
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all, yet nevertheleſs I ſuppoſe, that if the Teſtament-beiwiſtly and 
orderly framed, the ſame ought to be accepted for a lawful 'Teftas - 5 
ment ©. But (16) if in the Teſtament there be Mixture of Wiſdom 2 nne opinionem 
and Folly, it is to be preſumed. that the ſame was made during the tim ge Sog e 
Teſtators Frenzy f, inſomuch that if there be but one Word ſound- 1 5 
ing to Folly, it is prefumed that the Teſtator was not of ſound Mind a 4. Item 
and Memory when he made the ſame. And therefore in this Cafe g. 23, 8. 88. verio · 
is the Teſtament void 8, unleſs that it may be proved, that there was i n & ma- 
Intermiſſion of Furor the ſame Time. e e ee 115v all Joleph. Ludo deciſ. 
ab hae « isn recedas * Graff abi f Hippol Mark fi 380 i | PIT Bald. & 21 
L. frist, C. eee dee eee 9 


6 IV. Of Idiots. 


1. What Perſon is deemed an Idiot. CN Ry OT 
2. An Hlict cannot make a Teſtament. e Lo 
3. He that is of a mean Capacity, or indifferent betwixt à wiſo 
Man and a Fool, may make a Teftament. 8020 __..-. 
4. Although a Man be not an Idiot, yet if he be fo very ſimple, - 
'  Thax there is but ſmall odds betwixt binn and a nataral Fool, 
ſuch a Perſon cannot make a Teftament, I ?. 
. 5. What if an Idiot ſhould make his Teſtament wiſely and reaſon- 
ahly to the Shew? Whether were that Teſtament good, or not ? © 

6. A pleaſant Feft of a very Fool, which gave a very wiſe Sentence. 

7. Another Feſt of a fooliſh Magiſtrate. | 5 | 

8. A natural Fool doth not underſtamd what he ſaith, although he 


ſeem to ſpeak eiſely. | - 
9. A Fool's Teſtament wiſely conceived is ſometimes good in Law. 


N Idiot h or a natural Fool is (1) he, who, notwithſtanding h > Ln a 8 


1 be of lawful Age, yet he is ſo witleſs, that he cannot number indoctum ſeu illi- 
Twenty, nor can tell what Age he is of i, nor knoweth who is his reratum plerunque 
Father or Mother, nor is able to anſwer any ſuch eaſy Queſtion K. Piezb- Nas. Bre. de 
Whereby it may plainly appear, that he hath not Reaſon to diſcern idiora inguirendo. 


what js to his Profit or Damage, though it be notorious;/nor is apt un eftne be. 
to be informed or inſtructed by any other 1. Such (2) an Idiot can- non — 1 — 


not make any Teſtament, nor may diſpoſe either of his Lands m or ftrare patrem? Ab- 
it, Nam, ut con- 


Goods n. And this appeareth by 3 Eliz. Dy. fol. 203, 204. where am filium ill 
the Caſe was, that Exccutors recovered in an Action of Account, marks 5 


and the Defendant was taken in Execution for the Arrearages, and ei, ſuum qui novic 
parrem: Certe fi 


afterwards the Will was made void, becauſe the Teſtator was an concluderem, reli- 
Idiot; and thercupon the Party ſued an Audita querela, upon which quos omnes eſſe fa- 


tuos, vereor ne ex- 


the Executors demurr'd. ide C. lib. 8. fol. 143. in Doct. Drary's cluderent uon den- 
Caſe, where it is reſolved, that in ſuch Caſe an Audita guerela — — 2 5 


doth lie. But a Lunatick having Jucida intervalla may, in the quod cecinitdeTe- 
lemacho inſignis 


Time of his right Mind, make a Will and Executors. 44 E. 3. fol. 3 3. Homerus, Ex ito 


The Difference between an Idiot and a Lunatick vide lib. 4. Be- natum mater me di- 
verley's Caſe. And (3) if a Man be of mean Underſtanding, neither % , 1 
wiſe nor fooliſh, but indifferent, as it were, betwixt a wiſe Man je ſeire parentem? 

| "48 | | ne Wig EE Quod igitur ſcrip- 
tum reliquit Fitzherb. Que tiel perſon ſerra dit ſot & idiote, que ne ſcier dire que fuit ſon pere ou mere, &c. 
ita 1 eſt, fi neſeiat reſpondere quis appellatur ipſi us pater. I Fitzh. ubi ſupra. m Stat. H. 8. 


an. 34. c. 5. Sichard. in Rub, qui teſta, fac. poll. C. n. 6. Simo de Præt. de interp. ult. vol. li, a. dub. 1. 


fol. 4. 


* * 5 


n 
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and a Pool, ea, though he rather incline to tlie fooliſh: Sort, ſo that 
for his dull Capacity he might be termed Graſſum caput, a Dunce; 


Se de Pri- ſuch an one is not prohibited to make a Teſtamentꝰ: Unleſs he (4) 


ubi fupra, Miufng. be yet more fooliſh, and ſo very ſimple and ſottiſh, that he may 
ku 2 caddy be made to believe Things incredible or impoſſible; as that an 
er —_ 1, Aſs can fly, or that Trees did walk, Beaſts and Birds could ſpeak, as 
— uit. vol libr. it is in /£fop's Fables. For he that is ſo fooliſh cannot make a Te- 
dub. 1. fol.. n. a i. 
5 Eleven Years old, who is therefore inteſtable, (as the Text witneſ- 
Text. in d. g. pra- ſeth,) namely. for Want of Judgment 4. 1 do read, that if one 
— 2 have ſo much Underſtanding as he can Meaſure a Yard of Cloth, or 
ta. fac. rightly name the Days in the Week, or beget a Child, Son, or 
Daughter, he ſhall not be accounted an Idiot or natural Fool by 
r Terms of Law, the Laws of the Realm t. Which Concluſion, if it be true, to a- 
_ _ _ void ſome Effects prejudicial to the Party ; yet nevertheleſs unleſs 
Regis c. 9. he have ſome more Underſtanding, namely to conceive what is the 
f Viz. Ne fit- ſub Nature of a Teſtament or Laſt Will, being well informed thereof, 
2 and the Matter plainly delivered, I do not hold him, being deſtitute 
Supra ead. part. of ſuch Underſtanding, fit to make a Will *, although he could mea- 
3 nay d. g. {ure a Yard of Cloth, or rightly Name the Days in the Week, or 
B. Cole lib. 5. in beget a Child. For the Making of a Will is an Act requiring a 
caſu Pawlet le Mar- greater Meaſure of Underſtanding, than to be able to perform any 
N. 2. C. I. . 5, of theſe Actions, and eſpecially the laſt of the Three ®, being an Act 
teſtament. de teſta. proceeding rather from Inſtin& of Nature, than from Capacity of 
rand nam ty 94 — Reaſon, and which brute Beaſts, not capable of Reaſon, can per- 
Cod. DD. ibid. form effectually x. F . 
= — eſt conjundtionis appetitus, &c. Cic. lib. 1. Offic. | 
But (5) what if an Idiot or natural Fool ſhould make his Teſta- 
ment ſo well and wiſely, (in Appearance) that the ſame may ſeem 


_ * " rather to be made by à reaſonable Man, than by one void of Diſ- 


cretion? Whether is this Teſtament good in Law, or no? Some 
| -- © © have been of Opinion, that ſuch a Teſtament is good and available 
Its fuifle deciſum in Law y; becauſe God doth ſometimes ſo illuminate the Minds of 


— the fooliſh, that for that preſent, they are not much inferior to the 


And. & And. Barb. Wiſe 2. And (6) to this Purpoſe divers credible Writers do remem- 


cum alits in e ud ber a merry Accident, which (if they ſay truly) was no Fable, but 
— cls an undoubted Fact 2: And this is it. | 101 


noſtram. Jo. And. Panor. Barba. & alii in d. c. ad noſtram. Hiero. Franc. in L. furiofi. de reg. jur. ff. 


Boer. deciſ. 23. n. 58. Mantic. de conject. ult. vol. I. 2. tit. 5. n. 8. Corſet. Sing. verb. Teſtamentum. 


« At Paris one Morning a hungry poor Man, begging his Alms 


“ from Door to Door, did at the laſt eſpy very good Chear at a 


* Cook's Houſe, whercat his Mouth began to water; and the Spur 
© of his Stomach pricking him forwards, he made as much Haſte to- 
« wards the Place as his feeble Feet would give him Leave: Where 

© he was no ſooner come, but the pleaſant Smell of the Meat and 
Sauce, did catch ſuch hold of the poor Man's Noſe, that (as if he 
* had been holden with a Pair of Pinſers) he had no Power to paſs 
from thence, until he had (to ſtay the Fury of his raging Appetite) 
eaten a Piece of Bread which he had of Charity gotten in another 

* Place. In the Eating whereof, his Senſe was ſo delighted with 
© the freſh Smell of the Cook's Meat, that tho' he did not lay his 


cc 7 
? Lips 


ſtament b, becauſe he hath not ſo much Wit as a Child of Ten or 
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« Lips to any Morſel thereof, yet in the End his Stomach was ſs 


& well ſatisfied with the Smell thereof, that he plainly acknowledg- 
c ed to have gotten as good a Breakfaſt, as if he had there eaten 


& his Belly full of the beſt Chear. Which when the Cook had 


cc heard, (being an egregious Wrangler) he in haſte ſteps forth to the 
« poor Fellow, lays hold on him, and in a cholerick Mood bids 
cc Pim pay for his Breakfaſt? 'The honeſt poor Man, amazed at this 
& ſtrange Demand, could not tell what to ſay : But the-Cook was 
ce ſo much the more earneſt, by how much he perceived the good 
“ Man to be abaſhed at his Boldneſs; and did ſo cunningly cloak 
ce the Matter, that in the End the poor Man was contented to refer 
« the Deciding of the Controverſy to whatſoever Perſon ſhould next 


ce paſs by that Way, and abide his Judgment. Which Thing was 
“no ſooner concluded, but by and by cometh to the Place a very 
« natural Fool, and ſuch a notorious Idiot, as in all Paris his like 


cc was not to be found. All the better for me, thought the Cook; 
« for more he dotibted the Sentence of a wiſe Man than of a Fool. 
« Well, Sir, to this foreſaid Judge they rehearfed the whole Fa ; 
© the Cook complaining, and the other patiently confeſſing as be- 


ec fore. A great Multitude of People were gathered about them, 


ce no leſs deſirous to know what would follow, than wondring at 
ce that which had gone before. To conclude, this Natural perceivs 
« ing what Money the Cook exacted, cauſed the poor Man to put 
« ſo much Money betwixt Two Baſons, and to ſhake it up and down 
„ in the Cook's Hearing: Which done, he did award, that as the 
« poor Man was ſatisfied with the Smell of the Cook's Meat, ſo the 
oo Cook ſhould be recompenſed with the Noiſe of the poor Man's 
& Money. Which Judgment was ſo commended, that whoſo heard 


ce the ſame, thought, if Cato or Solomon had been there to decide 


« the Controverſy, they could not have given a more indifferent or 
<« juſt Sentence. | | : 
The like (7) Caſe is reported to have happened at Hononia b. 
cc There a certain covetous Man loſt his Purſe, with Twenty-one 
“ Ducats in it; which when he could not fetover with diligent 
e Search, he was like a Mad-man, and ready to have hanged him- 


« ſelf for Sorrow. Another honeſt Man having found ſuch a Purſe, 


« moved with Compaſhon, came and delivered the ſame to this co- 
e yetous Perſon ; who never thanking the Bringer; fell forthwith to 
« telling of the Money, and finding but Twenty Ducats therein, 
« with great Greedineſs he exacted the odd Ducat : Which; becauſe 
« the Finder denied, he is brought before the Magiſtrate, a Man of 
ce very great Wealth, but of very little Wit. (But ſuch Magiſtrates 
« are many Times elected, where the Matter lieth in the Mouths 
ce of the Multitude.) The one Party ſweareth, that there were 
© 'Twenty-one Ducats in the Purſe which he loſt, The other mow 
c ſwearcth, that there were but Twenty Ducats in the Purſe whic 
© he found. The Magiſtrate, although a Fool, giveth no fooliſh 
« Sentence: For he pronounced that the Purſe 2 
« was not that Purſe which was loſt; and therefore condemned the 

© covetous Perſon to reſtote the Twenty Ducats to the other Party: 
By theſe Reaſons and Examples therefore it may be reaſonably 
inferred, that if a Fool do make a wiſe and reaſonable Teſtament, 
the ſame ought to be allowed as —— os = 

| Jever - 


> And. Barba. in d. 
c. ad noſtram. de 
conſuetud. extr. n.. 


eh was found; 
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Nevertheleſs this is the truer Opinion, that ſuch a Teſtament is 
© Jar & Doe. in L. not good in Law e. The Reaſon is, becauſe a Teſtament is an Act 
flourioſi. C. qui teſta. to be performed with Diſcretion and Judgment 4, But (8) a natu- 
fac. poſſ. ral Fool, by the general Preſumption of Law, doth not underſtand 
Aka pr Part: what he ſpeaketh, though he ſeem to ſpeak reaſonably ©; no more 
§. 3. verb. Senten. P 8 | . k 
© Dec. in d. L. fu- than did Balaam's Aſs f, when he reaſoned with his Maſter ; or doth 
1 reſts. A Parrat, ſpeaking to the Paſſengers c. And although God do ſome- 
f Num, e. 22, vert times ſo illuminate the Minds of very natural Fools and Idiots, that 
28, 2 Pet. e. a. ver- they do well perceive and underſtand what they ſpeak : Yet becauſe 


1 ang. 52, this Thing happeneth but very ſeldom, the Law doth not preſume 


Cagnol. in L. Li- the ſame by Occaſion of Words only h. And therefore, unleſs far- 


brarius. f. de reg. ther Proof be made thereof by other Circumſtances, the Law doth 


jur. n. 2. | 
k Dec. in d. L. fa- not approve ſuch Teſtaments. | 


rioſi, & in L. in 


negotiis, de reg. jur. ff Mantic. de conje&. ult. vol. I. 2. c. 5. n. 11. 


Indeed, (9) if it may appear by ſufficient Conjectures, that they 
had the Uſe of Reaſon or e at ſuch Time as they did 
make. their Teſtaments, then doth the fermer Opinion take Place, 
pee. in d. L. In that ſuch 'Teſtaments are good in Law ?. * 
negotiis, & in Hie- Seat EB” ; 

" ＋ 7 * in d. L. furioſi, de reg. jur. ff. Mantie. de conjedt. ult. vol. lib. 2. c. 15. Hyppol. de Marſil. Sing. 

380. in fin. 1 ay 595 

| A Teſtator at the Making of his Will ought to be of a Memory, 
not only to anſwer to ordinary and familiar Queſtions, but alſo to 


have a diſpoſing Memory, fo as to be able to make a Diſpoſition of 
his Lands with Reaſon and Underſtanding ; and that is ſuch a Me- 


mory which the Law calls Sana memoria. T. 31 Eliz. B. R. C. lib. 


6%fol. 23. the Marqueſs of Viucheſters Caſe. 


g. V. Of old Men. Dom. 10. par. 5. 


x. Age alone doth never deprive a Man of the Power of making a 


Teſtament. | 
2. He that by extream old Age is become a Child in bis Under- 


ſtanding, cannot make a Teſtament. 9 17 O 
3. He that hath loft his Memory cannot make a Teſtament. 


L. ſenium. C. qui L making a Teſtament k: = or a Man may freely make his Te- 
reſta. fac. pol. ſtament how old ſoever he be; for it is not the Integrity of the Body, 
id. L. Senium. but of the Mind, that is requiſite in Teſtaments J:) Yet (2) if a Man 
=SimodePrztisde in his old Age do become a very Child again in his Underſtanding m, 
ENS * (which Thing doth happen to divers Perſons, being as it were worn 
away with extreme Age, and deprived not only of the Uſe of Rea- 
ſon, but of Senſe alſo,) ſuch a Perſon can no more make a Teſtament 
2 Ibidem, than a Child n. | 
So it is, (3) if a Man, either by Reaſon of Age, or ſome other , 


Infirmity, become ſo forgetful, that he hath forgotten his own \ 


zu Ode hæred. Name ©: (Which Thing alſo hath happened to divers wiſe and learn- 
ed Men :) Becauſe for any Act, which is to be performed with Diſcre- 
Bald. in d. L. fin. tion, he is no more fit than a Fool or an Idiot P, of whom we have 


Manic. de conj.ult. 
vol. I. 2. I l ſpoken already. 


& Dom. 22. par. 5, ES” 3 | But 


HO' (1) old Age alone doth not deprive a Man of the Power of 


— 
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But the Infirmities of old Age, which do not take away the Uſe 
of 1 do not hinder thoſe who are in that Condition to make 
a Wi 0 : 


$. VI. Of him that is Drunk. 
1 Whether he that is drunk may make a Teſtament. 


(1) that is overcome with Drink, during the Time of his 
Drunkenneſs, is compared to a Mad-man; and therefore if he , y,,..: de FR 
make his Teſtament at that Time, it is void in Law d. Which is crea. Ab.. 913. re- 
to be underſtood, when he is ſo exceſſively drunk, that he is ut- 2 7- n. 8. Simo 
terly deprived of the Uſe of Reaſon and Underſtanding. Otherwiſe, ul in 
if his Underſtanding be obſcured, and his Memory troubled, yet 1. ſolue. 4. n. 22. 


2 9 r r Iidem Vaſq. & 
may he make his Teſtament f. | Simo de Pratis ubi 


ſupra, 


6. VII. Of Slaves and Villains. 


1. Of all Men the Slave is in greateſk Subjettion. 

2. What is a Slave. 

3. A Slave hath neither Lands nor Goods, for both are his Lord's. 

4. Whether the Children of Bond-parents be ſubjedt to Servitude. 

5. By the Civil Law the Child is free, if the Mother be free, not- 
withſtanding the Bondage of the Father. | 

6. By the Laws of this Realm the Child is free-born whoſe Pather 
i free, though the Mother be a Bond-woman. 

7. No Baſtard is born a Slave, though the Father be a Bond-man. 

8. A Bond- man cannot make a T. 8 | | 

9. Of the Difference betwixt a Bond. ſlave and a Villain. | 

10. A Villain like unto him which is called in the Civil Law 
Aſcriptitius Gleb . 3 

11. Whether a Villain may make a Teftament. | 

12. The Lord may take from bis Villain whatſoever he hath, 
Life excepted. | 

13. The Teſtament of the Villain is not void, but voidable. 

14. — the Lord cannot make void the Teftament of his 

Villain. 

15. The Prince may at any Time make void the Alienation or 

Gift of his. Villain, and conſequently his Teftament. 
16. What Manner of Villains be here meant? 
17. A Villain Executor may make a Teſtament. 
18. 4 Villain Executor may maintain Action againſt his Lord. 


19. The Reaſon of the former Concluſion. 


F all (1) Men which are deſtitute of Liberty, the Slave is in the 
greateſt Subjection: For he (2) is that Perſon which is in, 3 
Bondage to another, even againſt Nature ſ. Neither (3) hath he a+ OR ED. 


any Thing of his own, but whatſoever he poſſeſſeth is his Lord's *. rum. Et dicitur La- 

tine ſervus, non a 
ſerviendo, ſed a ſervando; propterea quod ſervandi, non occidendi, ſunt a dominis. Nam cum antiquitus 
multi ſæviiſſent in captivos, eoſq; necaſſent, prohibitum id fuit, conftitutumq; ut potius venderentur quam oc- 


eiderentur. Et inde a ſervando nomen mutuarunt ſeryi. g. ſeryi autem. Inſtit, de jure perſonarum. : 5. in 


poteſtate. Inſtit. de his qui ſui vel alie. jur. 


1 | Not 


u 6. iterum. Inſtit. 4 ? 
45. quas perſonas. the Leproſy of their Father's Bondage x. | 5 


76 Who may make a Teftament, or not. Part II. 
Not only Lands, Goods and Chattels, and generally whatſoever he 


getteth, either by his own _— or by the Gift of others, or by 
any other Means u: But (4) even his Children alſo are infected with 


* Bratton de le- 


gib. & conſu. Ang. lib. 1. c. 6. Principal Grounds, fol. 44. 


And although by (5) the Civil Law, the Wife being a Free-wo- 

| man, the Children are likewiſe free, Opt partus ſequitur ven- 

y $. Sed etfi. Inſtit. re); inſomuch that if the Mother be free either at the Concep- 
92 tion or at the Birth of the Child, by the ſame Law that Child ſhall 
2 Eod. g. ſed etſi. be free, notwithſtanding the Bondage of the Father 2; yet (6) it is 
1 otherwiſe by the Laws of the Realm, for the Child doth follow the 
State and Condition of the Father: And therefore in England the 

85 Father being a Bond-man, the Child ſhall be in Bondage, without 

2 BraQton de leg. & Diſtinction, whether the Mother be bond or free ® ; ſo that the Child 
conſ. Ang. lib. i. e. 6. is begotten or born in lawful Matrimony. But (7) a Baſtard ſhall 
Bra dton ubi ſupra. not be bound, though the Father were a Bond- ſlave b, becauſe the 
Principal Grounds, Lay doth not acknowledge any Father in this Caſe: For by the 
Es Law a Baſtard is ſometimes called filius nullius, the Son of no Man; 
© Cui pater eſt po: ſometimes filius vulzi, the Son of every Man ©, But howſoever the 
2 parereR nd! Civil Law and the Laws of this Realm differ in this, whether the 
Cui pater eſt = Bondage of the Father or of the Mother do make the Child bound : 
pulus, non havet Tet in (8) this they do agree, that a Bond-man cannot make a Te- 


ipſe patrem. Gloſſ. 
in * Inſt. de ſtament d. 


nuptilis. 


4 L. Lib. de petic. hæred. L. ſervus. Comm. de ſueceſſ. C. Vaſq. de ſueceſſ progreſſ. lib, 1. 6. j. ubi multis 
ampl. hanc propoſitionem ornat. | | 0 | 


A Pillain (o) howſoever he may ſeem like unto a Have, yet his 


Bondage is not ſo great: For whatſoever a Bond-ſlave getteth, it is 
eg Item nobis.Inft. his Lord's, tho ignorant and unwilling e; not only in reſpect of Pro- 
per quas perſonas. perty, but alſo in reſpect of Poſſeſſion : For whatſoever a Bond-ſlave 
od. 6. Item ibi, doth poſſeſs, he doth alſo poſſeſs it for his Lord f. But it is not ſo 
non ſolum. with a Villain: For the Lord hath no Title to the Goods of his Vil- 

lain before Seiſin; nor any Title to his Lands before Entry: Nor 

any Title to any Rent, Reverſion, Common, or the Adyowſement 
s Perkin. tit. Grant, of a Church belonging to the Villain, but by Claim s. And ſo the 


fol.6.Brook Abridg--Yj]|ajin in the mean Time hath perfect Property therein b. And 


. — therefore (10) a Villain is more like unto him which in the Civil 


Þ Do&. & Stud. c. Law is call'd Aſcriptitius Glebg i, (that is to ſay, one that is aſcribed 

65: 3h. * or aſſigned to a Ground or Farm, for the perpetual Tilling or Ma- 
eriptitius Gle- . K | 

be, id eſt adſerip- nuring thereof k,) than to a Slave. 


tus prædio. Spieg. : 
Lexicon. * Quemadmodum enim Aſeriptitius vere ſervus non eft, ſed ſervili tantum macula aſperſus, 


Bald. in L. cum precum. C. de l. cauſa ; & ficur qui aſeribitur glebz, ſeu prædio perpetuo colendo, nunquam 


inde recedere debet; vel fi aufugiat, ad antiquos penates nempe ubi natus eft, redire compellitur, L. omnes 


de Agricul. cenſit. I. 11. C. Eodem prorſus modo iſti quos ViZeins appellat vulgus, licet non ſunt proprie ſer- 
vi; perpetuæ tamen prædii eulturæ aſtringuntur, nunquam inde receſſuri invito vel ignorante domino. Quod © 


fi anfugiunt, conceditur ſtatim Breve, quod dicitur de Nativo habendo. Fitz, Nat. Bre. 


If you will (11) underſtand whether a Villain may make his Te- 

ſtament or not : We muſt (12) Note, that whatſoever Villains have 

3 of their Own, be it Lands or Goods, the Lord may by Entry or 
— Seifing take and enjoy the ſame as his Own !; only he may not ſlay 


tit. Grants, fol. 6. or maim his Villain ®, And therefore (13) if the Villain make any 
Littleton tit. Ville- 
nage. Terms of Law, verb. Thene. ® Old Tenures, tit. Villen. 


3 i : Deviſe 


= , * 
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Deviſe of Lands or Goods, the Lord may before the Probate of the 
Will, or Apprehenſion of the Goods by the Executor, enter to thoſe 
Lands and ſeiſe thoſe Goods, or ſome Parcel thereof in the Name of 
the Whole, and by that Means make void the Gift or Deviſe of the 
Villain n. The Will is alſo void though the Lord do not really ſeiſe a pos. & stud. lib. 
any Goods of his Villain, in caſe he did claim the Villain in his 2. C. 43. 
Life-time, and by Words only did ſeiſe his Goods; for then the Exe- 
cutor ſhall not have them, but the Lord of the Villain o. 

But if (14) the Will be proved before the Ordinary, and the Execu- 
tors (by Virtue of the ſame Will or Deviſe) enjoy or poſſeſs the ſame 
Lands or Goods accordingly ; then I ſuppoſe the Lord may not en- 
ter to ſuch Lands or ſeiſe thoſe Goods, no Entry, Seiſing or Claim 
being made before P. For if a Villain purchaſe Lands, and alieneth , g 1 
the ſame to another, before his Lord enter; then the Lord may not 0.74.1 Do. & Stud. 
enter afterwards, but it ſhall be imputed to his own Folly, that he lid. 2. c:43-, Adde 
entred not when the Lands were in the Villain's Hands 4. Ard ſo it . Tomes 3 
is of other Goods, which if the Villain ſell or give to another before Spec. ce Inſtr. edi. 
the Lord do ſeiſe them, the Sale or Gift is good, and the Lord can- ct. compendioſe. 


Lindw. in e. ſtatu- 
not afterwards have the ſame r. „ 


o Brook tit. Villen. 
n. 30. 


titiorum. de tefta. 


lib. 1. provincial. conſtitut. Cant. 4 Littleton tit. Villenage. : Ibidem, 


Nevertheleſs if the (15) Prince have any Villain which purchaſeth 
Lands, and alieneth the ſame before the Prince do enter; yet may 
the Prince at any Time after enter upon the Lands to whomſoever the 
ſame do come ſ. And likewiſe if the Prince's Villain fell or give any * Littleton ubi ſu- 
Goods, yet may the Prince at any Time after ſeiſe thoſe Goods in N. 
whoſe Hands ſoever they do remain t; for the Prince is not prejudi- : Ibidem. 
ced by any Courſe of Time. And therefore I do colle&, that if | 
the Prince's Villain ſhould by 'Teſtament diſpoſe either Lands or 
Goods, the Prince (notwithſtanding the Approbation of the ſame 
Teſtament, and Execution thereof,) might enter to the Lands, and 
ſeiſe the Goods ſo deviſed or diſpoſed, in whoſe Hands ſoever the 
ſame were u. | 5 * Atg, « contratt. 
ad ult. vol. de quo Olden. Topic. Legal. loco a contract. 


Note, that (16) what I have here ſpoken of Villains, is not to be 
underſtood of ſuch Perſons as only hold Lands in Villenage, being 
themſelves no Bond- men, but free, — divers Perſons hold by Te- 
nure in Villenage, and yet be no Villains themſelves * ;) but of ſuch * 
as both hold by Villenage and are Villains alſo, For theſe are they Y; 
whoſe Teſtaments or Laſt Wills are voidable, ſaving, as before, 
where the Will is proved, and the Executor or Legatary poſſeſſed of 
the Things deviſed : And ſaving where (17) the Villain is Executor 
to another Perſon ; for being Executor himſelf, he may appoint an- 
other Executor, who ſhall have thoſe Goods which the Villain had 3 
as Executor, and not the Lord of the Villain 7. For if the (18) Vil- 7 Brook tit. Vile. 
lain himſelf were living, the Lord could not take from him ſuch“ b U. 75 
Goods as he hath as Executor to another Man; and if he did, his 7 
Villain might bring an Action againſt him for the ſame, and recover | 
both the Goods and Damages 2. The (19) Reaſon is, becauſe that: Brook — Ville- 
which the Villain hath as Executor, he hath it not to his own Uſe 2; 83 
but is to be imployed in the Behalf of the Teſtator, as to the Pay- lus. de teſta. l. 3. pro- 
ment of his Debts and Legacies, and to other godly Uſes: As ap- Ninfen part g. f. j. 
peareth more at large in the Office of an Executor D. b Infra 6. part. 6.7 
As $-itj. $ xv} $-x*þ | 


ook, Litfleton; 
d Tenures, tit, 
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As to the Interdiction of Villains to make a Will, it is not in Uſe 
in England, becauſe there are no ſuch Perſons which are in Bondage 
to others againſt Nature; tis true, there were Two Sorts of Vil- 

1ains formerly in this Kingdom, (9iz.) a Villain in groſs, who was 
immediately in Bondage to the Perſon of his Lord, and his Heirs, 
and the other was a Villain regardant to a Manor, like him who 
was Glebe adſcriptitius by the Roman Law, who was likewiſe 


bound to his Lord, but as a Member annexed to ſuch a Manor, 
whereof the Lord was the Proprietor; but the 'Tenure in Villanage 


is now aboliſhed, ſo that there is not any Thing in this Chapter 
which is now in Uſe amongſt us. 


6. VIII. Of Captives and Priſoners. 


md : 
. 


A Captive, during his Captivity, cannot make a Teftament. 

. If the Captive eſcape, whether the Teſtament made during his 
Captivity be good. | | 

3. What if the Teftament were made before he were captive * 

4. What if the Teſtator be taken captive by ſome Pirate, Turk, 

Infidel, or Chriſtian, when War 1s not proclaimed ? 


A 


tual Priſon. 


6. What if the Teftator be impriſoned for Debt? 


E (1) that is taken captive by the Enemy, during his Captivity 

r qui apud cannot make a Teſtament ©: Inſomuch that (2) if afterwards 
hoſtes. ff. de teſta- he do eſcape, yet the Teſtament made whiles he was with the E- 
4 Ead. L. ecjus Nnemy, is void d. But if (3) his Teſtament were made before his 
Captivity ; then, after his Eſcape, the Teſtament is of like Force 

L. ratio. ff. de eap- as if he had not been captive ©. Likewiſe if the Teſtament were 
tivis.Grafl Theſaur. made before he were apprehended, and the Teſtator die in Captivi- 
— 6. — ty; yet is the Teſtament allowed, and the Executor by Force 
nem communiter thereof is to have all his Goods here within this Realm of Eng- 
— oten- Jand, as if he had died the Day before his Captivity f. Likewiſe 
f L. lege Cornelia. (4) if any Perſon be taken as captive by any Pirate, Turk, Infidel, 


F. de dl. -. or Chriſtian, where War is not proclaimed ; he that is ſo taken re- 
bur ede tet maineth ſtill a Free- man: And therefore if he make his Teſtament 


Þ Panor. in Rub. de whiles he is ſo detained, the Teſtament is good and lawful s. If a 
teftm. ext. Graſſ. (5) Lay-man be condemned to perpetual Priſon for ſome Offence, it 


Theſaur. a 1 
6. reſt. 9. 28. cui ſeemeth that he cannot make a Teſtament h. But if (6) any Perſon 


ramen opinioni , be impriſoned for Debt, ſuch Impriſonment being ordained for Safe- 


TT wen — ty, not for Puniſhment, he is not thereby diſabled to make his Teſta- 
cit Clar. g. teſtm. ment i; ſaving that the Teſtament is not good, when it is made in 
9.23. 
i Bald. in L. 1. C. ſi 
quis alig. teſtari tort the ſame x. | 

rohib. n. 5. | 
Li carcerem. ff. quod me cauſ. Mantic, de conject. ult. vol. lib. 2. tit. 7. n. 2. 


IN. Of a Woman covert. 


1. A married Woman cannot make her Teftament of Lands. 
2, Eſpecially not to her Husband, and wherefore. 


3 


3. What 


. Whether he may make a Teſtament who is condenined to perpe- 


his Favour at whoſe Suit the 'Teſtator is impriſoned, of Intent to ex- 
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3. What if ſhe be not conſtrained, but doth deviſe the ſame freely 
of her own Accord ? | | 
4. What if the Teftament be made before Marriage? 
5. What if the Teftament being made during Marriage, ſhe over- 
live her Husband? | | 
6. Certain Caſes wherein the Deviſe of Lands is good, notwith- 
ſtanding the Coverture of the Teftatrix. 7% 
7. 4 Wife cannot make her Teſtament of Goods, without her Huſ- 
| band's Licence or Conſent. . 
8. The Reaſon wherefore the Wife cannot make her Teſtament of 
Goods, without her Husband's Licence or Conſent. 
9. Whether it be neceſſary that this Licence or Conſent ſhould go 
before the Making of the Jill, or concar, or may follow. 
10. Whether and when the Husband may revoke the Licence given 
to his Mile. | | 
11. Certain Caſes wherein the Wife may make her Teſtament with- 
out the Husband's Conſent. | | 
12, Whether an Empreſs or a Oneen may make a Teftament with- 
ont the Conſent of the Emperor or King. | 
13. Of that which is due to the Wife, whereof the Husband was 
_ poſſeſſed, ſhe may make her Teſtament without his Con- 
| ent. | | 
14. 4 Woman contracted in Matrimony, if the Marriage be wot" _ 
ſolemmi ed, may make ber Teſtament. A AN. ee 
15. 4 Wife being Executrix, may make an Executor to the former 
| Teftator, without her Husband's Conſent. + | 
16. The Reaſon of the former Poſition. 4449, | 
17. Whether a IWWife being Executrix may make her Husband Ex- 
c.8 cutor in her Place. N | | | 8 
9818. fa 1 apt may not give away the Teftator's Goods by: 
er Will. | | 
19. 4 Mite both Executrix and Legatary cannot make a Teſta- 
| ment of that which ſhe did accept, not as Executrix, but as 
Tegatary. 4 
20. The Reaſon wherefore an Executor cannot diſpoſe the Tefta- 
tor s Goods by Legacies. 
21. The Reaſon wherefore a Wife Executrix and Legatary may 
rot make ber Teftament of that which fhe did accept as Le- 
atary. | 
22. Whether ſhall the Wife, which is both Executrix and Legatary, 
be deemed to have accepted of the Teſtator Goods as Execu- 
: trix or Legatary. | 
23. Whether the Wife being licenſed to make her Teſtament, may 
make any more Wills than one. | = 


A Married (1) Woman, by the Laws and Statutes of this Realm, 

cannot make her Teſtament of any Manors, Lands, 'Tene- | f 
ments or Hereditaments l. And firſt, ſhe (2) cannot deviſe the ſame Star H.8. an. 2 4 
to her Husband m. The Equity of which Prohibition (if I may in- „ Elis ; 

ſert the Reaſon and Conſideration of the Civil Law,) is not obſcure. Forſe &  Hem- 
For if this Gap were left open, few Children ſhould ſucceed in the . Cal. lib. 4. 
Mother's Inheritance n. But by how much the Husband were more = Brook Abridg. tit. 
cruel, and the Wife more timorous; he crafty, ſhe credulous ; by ov INT: 
ſo much the more were the lawful Heir in Danger to be diſheritec 45 — 

| 7 
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and the cruel and deceitful Husband in hope to be unworthily en- 
riched and advanced. Wherefore if the Wife ſhould deviſe any of her 


Manors, Lands, Tenements or Hereditaments, or any Part thereof, 


to her Husband ; this Deviſe were void; becauſe the ſame is pre- 
ſumed to have been made by the Conſtraint of the Husband, or o- 


Brook ubi ſupra. ther ſiniſter Means 9. Sccondly, tho (3) it did appear by due Proof, 


that the Husband did not conſtrain his Wife thereunto; but that ſhe 


of her own Accord did make any ſuch Deviſe, either to her Huſ- 


band, or to any other Perſon by his Conſent: Yet is not the Deviſe 
Ita ſepius accepi good P, as well becauſe the Words of the Statute are general, nu 
„ where the Law doth not diſtinguiſh, there may not we diſtinguiſh a, 
non valgaribus as for divers other Reaſons grounded on the Common Laws of this 
cen Thug velim Realm. Thirdly, (4) tho the Teſtament be made before the Mar- 
1 L. precio. fl de Tiage, yet ſhe being inteſtable at the Time of her Death, by Reaſon 
public. in rem. a- her Husband is then living, the Teſtament is void © : For it is ne- 


op nol © alio Ing. ceſſary to the Validity of a Teſtament, that the Teſtator have Abi- 


tu. quid. mod. teſta. lity to make it, not only at the Time of the Making thereof, when 
infir. the Teſtament receiveth his Eſſence or Being; but alſo at the Time 


of the 'Teſtator's Death, when the Teſtament receiveth his Strength 


Mr nbc and Confirmation f. Fourthly, tho (5) the Wife do over-live the 


mod. teſts. infir. L. Husband, yet the "Teſtament made during the Marriage is not goodt: 
$. exigit. ff. de bon. The Reaſon is yielded before, becauſe ſhe was inteſtable at the 


kx 2 Time of the Will making u. But (6) if the Teſtament being made 
traneis. Inſtit. de during the Coverture, ſhe do approve and confirm the ſame after 
bered. dual. &ce. the Death of her Husband; in this Caſe the Deviſe is good, by Rea- 


t c. Non firmatur. 


de reg. jur. 6. L. 1. ſon of her new Conſent, or new Declaration of her Will x. What 
5. J. de leg. 3. if the Teſtament be made before the Marriage, and ſhe over-live 


Inti dib. non ei her Husband e Whether in this Caſe is the Teſtament good, or not? 


permiſl. teſta. fac. By the Civil Law it is of as great Force as if ſhe had not been mar- 
verb. nec ad rem. ried at all Y: And ſo J am informed that it is by the Laws of this 


Plowd. in caſ. in- 


ter Bret & Rigden, Realm 2. Thus much of the Deviſe of Lands. 


ſol. g | R 

1 gap? j de leg. 2. ff. & ibi Paul. de caſtr. & alii. » d. 5. non tamen. & &. pen. verb. denique. Inſtit. de 
mil. teſta. 2 Plowd. in caſ. inter Bret & Rigden, f. 343. M. 30 & 31 Eliz. C. B. Forſe Hembling's 
Caſe. C. tit. 4. fol. 60. b. | 


e Of (7) Goods or Chattels the Wife cannot make her Teſtament, without 
conſu. Ang. lib. 2. the Licence or Conſent of her Husband *, (except in certain Caſes here- 
e. 26. Brook tit.de- after ſpecitied b;) (8) becauſe by the Laws and Cuſtoms of this Realm, 
8 8 ſo ſoon as a Man and a Woman are married, all the Goods and Chat- 
Lindw. in c. Stat. tels perſonal that the Wife had at the Time of the Celebration of 
2 norun: the Marriage, or after ©, and alſo the Chattels real, if he over-live 
Vincial. corfittur. his Wife, belong to the Husband, by Reaſon of the ſaid Marriage d: 
Cant.cuitamenhoc And therefore with good Reaſon ſhe cannot give that away which 
29 Ein. C. B. os. was hers, without the Sufferance or Grant of the Owner ©. Not- 
nel's Caſe, lib. 4. withſtanding upon Licence or Conſent of the Husband the Wife may 
fol. 51. b. 3/4. 3 make her Teſtament, even of his Goods f. And tho (9) the Nature 
fol. Gl. S. of a Licence is to go before the Act e, and the authorizable Con- 
> Hoc ipſo b. n. 11. ſent is to concur with the Act h: Yet by the Laws of this Realm, 


_ nen. if a Wife make a Teſtament of her Husband's Goods, the Husband 


Ang. 3 <6. Do. not underſtanding thereof, and after her Death the Executors prove 


tud. lib. 1. c. 7. 
4 Doct. & Stud. I. 1. e. 7. L. id quod noftrum. de reg, ju: ff. c. filius. de teſta. extr. Lind w. in 
d. c. ſtatutum. ver. propriorum. de teſt. I. 3. provinc. conſtit. Cant. Bract. d. I. 2. c. 26. Brook tit. deviſe, n. 24. 
Phil. Franc. in e. Ratishibitio. de reg. jur. 6. b Tiraquel. de legib. Connub. gloſ. 4. in prin. Imo licet 


. jure Civili Conſenſus pro forma requiſitus debet precedere ; ſecus eſt jure Canonic, Berog, in Rub. de jure 


Ba. n. 67. 


bl DT the 
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the ſame, if the Husband deliver the Goods deviſed in the Will to 
the Executors, thereby he hath made the Teſtament good, notwith- 2 
ſtanding he were not privy to the Making thereof i; becauſe in this i Perkin. tit deviſe, 
Caſe the ſame Law preſumeth, that the Husband gave his Conſent — ang 
in the Beginning at the Time of the Will making. And therefore P 
the ſame being proved, and the Goods delivered accordingly, it is 
then too late for him to revoke the ſame k. Tho' otherwiſe, if (10) * Perkins ubi ſupra, 
the Husband do give Licence to his Wife to make a Will of his 
Goods, yet he may revoke the fame, not only at the Making of the 
Will, but after her Death, at the leaſt before the Will be proved l. 
'The (11) Caſes wherein a Wife may make a Teſtament of Goods 
and Chattels, without her Husband's Licence or Conſent, are theſe. 
Firſt, I ſuppoſe that (12) an Empreſs or a Qucen may make her Te- 
ſtament without the Licence of the Emperor or King her Husband ; 
ſo that it be not in Prejudice of her ſaid Husband m. The ſecond = De Auguſta & 
Caſe is, when any Thing (13) is due unto the Wife, whereof ſhe Regina, an & quan- 
was not poſleſled during the Marriage: For it ſeemeth ſhe may Mars. Yank 
make her Teſtament thereof, and that, ſhe may make her Hushand quibus caverur, ne 


Executor in that Caſe n. Neither can the Husband bequeath 3 


Will, or make an Executor of an Obligation which he hath in Right mariti conſenſu , 
of his Wife, nor of any other Thing in Action . But if the Obli- videre eſt apud 


Peckium, in præ- 


ation be theirs both jointly, then he may deviſe the ſame by his f. : 
| Will, or make an Executor thercof p. Thirdly, if (14) a rode er rage" —— 
a Woman be contracted together in Matrimony, and the Woman + hy _ — 
die before the Eſpouſals or Celebration of the Marriage; tho the — 18K. 3. 
Law doth often call this Woman, thus betrothed — by the? Brook Abridg. tit. 


teſtam. n. 11. Fitz- 


Name of Wife, becauſe of the certain Hope of Marriage ſhortly to her. Ag urea 
be ſolemnized, whereby ſhe ſhall become a Wife a; yet I take it —_ 65. K. 


| : , _ pologie for ſund 
for a clear Caſe, that the Woman ſo dying may make her 'Teſta poroght ings Eccles 


ment without his Agreement to whom ſhe was contracted in Matri- aſtical, parte 1. 
mony rt. Fourthly, (15) if the Wife be Executrix to another Man, e. 3. in fin. 12 H. 1. 


ſhe may make her Teſtament without the Licence of her Husbandſ. gy" 50 zs K. 


The Reaſon (16) is, becauſe ſuch Goods as ſhe hath as Executrix ii. Ro? 428. Sir 


are not her Husbands, but are to be diſtributed for the Dead; as for Moyle Finch verſ. 
Finch. Moor's Rep, 


the Payment of his Debts, Performance of his Will, and for ſuch o- fol. 339. e. 459. 2 


ther good and godly Purpoſes t: And therefore if the Exccutrix E. 2. Fitz. Beviſe 
ſhould make no Executor, but die Inteſtate, Adminiſtration might e EE _—_—_ 


be obtained of the Goods not adminiſtred by the next of Kin of the 8 Jac. Graunt's caſ. 


Teſtator deceaſed u, (for where an Executor dieth Inteſtate, the Te- Lge lem ny, aa. 


ſtator from that Time is eſteemed to die Inteſtate x:) So far is it 1 qui inſeri- 
from the Husband to have any of thoſe Goods whereof his Wife is bitur Labridgment 


. ; TY ITE dez caſes, edit. 
Executrix. Much like unto that Lord whoſe Villain is Executor; „ 


in which caſe he cannot take from his Villain that which did belong tore. 7H. 6. fol. 2. 
to the Teſtator; but his Villain may have an Action againſt him for . * 
the ſame, and may recover both the Goods and the Damages, (as 2. part. e. «al 972 
hath been ſaid before 7.) Although otherwiſe whatſoever doth ap- Peekius de teſtam. 
pertain to the Villain, the Lord may take the ſame from him, and 3 K 
(as our Common Lawyers term it) may even rob his Villain 2. Fur- ment, c. 3. fol. 40. 
- | uod verum eſt ju- 
re hujus regni. Cæterum attenta legiſtarum opinione communi, ſi ſtatuto caveatur, BG, — conjuges i 
vicem relinquere poſſint, intelligitur etiam de ponſis. . Peckius tract. de teſta. conjug. lib. 4. c. 11. FO Firz- 
herb. Abridg. tit. exec. n. 10. Brook eod. tit. n. 11. Perkins tit. Deviſe, c. 8. fol. 97- M. 32 & 33 Eliz. Rot. 
428. Sir Moyle Finch verſ. Finch. Moor's Rep. fol. 339. e. 459. 4 H. 6. 31. Book tit. Teſtament, n. 9. M. 8 
Jac. Graunt's caſ. Roll's Abridgment, tit. Deviſe. * Latius inf. par. 6. f. J. Plowden in eaſ. inter Greiſ- 
rook & Fox. Brook Abridg. tit. Adminiſtrator, n. 4 7 Supra ead. part. $. 8. num. 18. Old Te- 
nures tit. Villenage. ä x Ein, | 


1 Brook Abridg tit, 
Deviſe, n. 34. 


M thermore 


«Las Fad 


' Grantham, fol. 525. 


&& Grantham. & 
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thermore (17) it is not only lawful for the Wife being Executrix to 
| make a Teſtament without her Husband's Licence, but ſhe may 
a Brook Abridg . tit. name and appoint him Executor *. Howbeit this Poſition, (18) that 


exec. n. 11, Apolo- the Wife being Executrix, may make her Will of thoſe Goods 


for ſundry Pro- f ; g ; a 
* d. whereof ſhe is Executrix, without her Husband's Licence, 1s re- 


© ceedings, par. 1. 
3. pag 22· in fin. ſtrained in Two Caſes, The one is, when ſhe doth not make an 


| Executor, but bequeatheth the Goods whereof ſhe is Executrix by 
> Plow. in caſuin- Deviſe or Legacy b. The other is, when (19) ſhe is not only Exe- 
ter Brandby & cutrix, but Legatary alſo, and hath accepted of the Thing bequeath- 
Tree cum con- ed, not as Exccutrix, but as Legata e, In theſe Two Caſes the 
ſenſu mariti poteſt Will is void. The (20) Reaſon of the former of theſe Two Limi- 
legarereſtatorisbo- tations is, becauſe an Executor may not diſpoſe of the Goods of the 


na. 
e afra hoe ipſo $. Teſtator, otherwiſe than to the Uſe of the Teſtator, as to the Pay- 


DE a. of his Debts, Performance of his Will, and to other charitable 
provincial. confi. Uſes d; and therefore may not give or deviſe the ſame by Legacy 
tut. Cant. Plowd. for that were to dif poſe of the Teſtator's Goods as if they were the 
Ar inter Ruler proper Goods of the Executor, and to convert the ſame to the pri- 
infra 6. part. 9 j. & vatè Uſe of the Legatary ©, and not to the Uſe of the Teſtator. But 


when an Executor doth only make another Executor, the ſecond Ex- 


F. iij. | 
e Plowd. ubi ſi core 
En Elivs de te. ecutor doth ſtand chargeable and accountable for the Diſtribution 


ſta, ext. of the firſt 'Teſtator's Goods to the Uſe of the ſame Teſtator, as did 
| the former Executor, and is by the Laws of this Realm reputed for 
f Brook Abridg-tit. the Executor, not of the Executor, but of the former Teſtator f; 


execut. n. 132. & ſo is not a — The (21) Reaſon of the ſecond Limitation is 


infra Par. 6. 5. j · 5. Pp N . . 
5ij. ru vide Bar. in this; for that which one hath as Legatary, he hath it to his own ' 


3 f. de pe. private Uſe 8, and not to the Uſe of the Teſtator : And the Wife be- 
„ 1. ſegatum de ing not only Executrix, but Legatary alſo, accepting of the Thing 
bad. rg Titio. bequeathed, not as Executrix, but as Legatary, doth thereb make 
11 25355 it her own proper Goods, and conſequently her Husband's : For that 
which is the Wife's, is by Reaſon of the Marriage her Husband's, 

3 and being inveſted in him h, (as hath been ſaid before) cannot be gi- 
11. 14 quod no- ven from him without his Licence or Conſent ?. Great Difference 
frum.de reg. jur. fl. there is therefore betwixt theſe Two Caſes, of accepting the Thing 
bequeathed as Executrix, or as a Legatary : For in the one Caſe it 

is not her Husband's, and fo ſhe may make a Teſtament thereof, K 

: appointing an Executor to diſtribute the ſame to the Uſe of the firſt 

: e tit. eee · eſtator k; and in the other Caſe it 1s her Husband's, and fo ſhe can- 
| Supra cod. 6. Rolls not make any Teſtament of the ſame without his Licence l. How- 
„ beit though the Wife, being Executrix, may make her Teſtament, 
py and appoint an Executor of thoſe Goods which ſhe had as Executtix, 
and not as Legatary, without her Husband's Licence: Yet never- 

theleſs the Profit and Fruit which happen and ariſe out of thoſe 

Goods which ſhe had as Executrix during the Marriage, as Calves, 

= Jen ape nuncia- Lambs, and ſuch like Profit of Kine, Sheep, and Cattel, do belong 
runt mihi juris hu- and ACcrue to her Husband ®, and not to herſelf as Executrix: And 
jus regni peritiquo- therefore ſhe cannot make her Teſtament of ſuch Fruits and Profits 


1 5 a 
due dendum duxi. without her Husband's Licence, Conſent or Approbation, to whom 


n Infra parte 3. f. 6. they do belong n. | 
n. 17. But (22) here ariſeth another Queſtion: What if it do not appear 


Whether the Wife did accept the Ihing bequeathed as Executrix, or 


Legatary? In whether Name is ſhe preſumed in Law to have ac- 
5 cepted the ſame? as Executrix, or as Legatary? Some are of this 
ePlond.in eaſ. inter Opinion, that ſhe is eſteemed to have accepted the ſame as Execu- 


P 4 wy | 
17 trix, not as Legatary o; becauſe it is not lawful for Legataries to 
Dyer d. fol. 27). _ | carve 


Part Il. 


carve for themſelves, taking their Legacies at their own Pleaſure b, L. 1. Quorum 


Goods to the only Uſe and for the only Behoof of the Teſtator x. 


Executor doth prove the Will of the former Executor, and doth en- 


r 


ff. L. non du- 


but muſt have them delivered by the Executor d. And therefore if en fd leg. C. 


any ſhould determine to accept ſuch a Legacy, it behoveth him by « Perkins t. Te- 
Proteſtations, or other Act anſwerable, to manifeſt the ſame r. O- ym e 


thers are of a contrary Opinion, namely, that in this Caſe ſhe is re- verb. fig. L-pro he- 


uted to have accepted the Thing bequeathed as Le atary, not as rede. deacquir. hz- 
Executrix : Becauſe where any Act — be done, — Thing ta- vw. 3 Dor fol. 
ken or poſſeſſed by a double Right, the Party is preſumed to dothat i Plond. in caf. 
Act, or to take or poſſeſs that Thing; by Force and Virtue. of that inter Paramor & 
Right which is more favourable and more beneficial to the Party *. arg. ES 1 — 


Now it is more profitable for every one which is both Executor and ipſum confirmare. 


Legatary, to accept the Thing bequeathed as Legatary, than as tg rag 7. An- 

queathed, and may diſpoſe thereof at his Pleaſure a: Whereas an Heap, reg. 3. præ- 

Executor hath not any ſuch Right, but muſt diſpoſe the Teſtator's *Y . 
Jallus. $.ult. de lib. 


; | -. & poſt, ff. num. 10. 
And therefore unleſs by ſolemn Proteſtations,Y, or other Means, it & lo And. in 10: 


may appear that the Executor did accept of the Thing bequeathed ue de offic. del in 


as Exccutor, the Party ſhall be deemed to have accepted the fame 6. Maſcard. trad, 


as Legatary: Which Opinion (if L do not err) is more agreeable to ? 3 Jos 


the Rules of the Civil Law *. If a Leaſe for, Years be deviſed to ubi ſupra,fol.543.b. 


_— T $ #47 5 iT, 011 Ik +413. N 78 4 LL ET al in : 
4. an Executor, and be eyters generally, he hall take as Deviſee, a kes leg 
and not as Executor; except it may turn to his Prejudice, as to .LaTitio,defur.t: 
charge him in Devaftavit, if there be not ſufficient to pay Debts. * © farurom.ds te 
H. 36 Elis. Not. 515, Portman verſ. Willis., 20 E. 3. fol. 9. P. 19 proriscial conn 
Eliz. Rot. 318. C. B. Higs & Burgh. H. 21 Elis. B. R. Rot. 133, tur. Cant, Magna : 
Woodward verſ. Burgh. Moors Rep. fol. 35 2. . 474. A Term for 5171 1 fg kin 

| d upon Condition, that the Leſſee ſhould not alien 7 Nam declaranti 
Years was granted upon Conaition, th: ee ſhould not alien y Nam declaranti 
without the Aſſent of the Leſſor; the Leſſee makes his Will, and parti credendum 
deviſes the Term to his Executor, who enters generally: Adjudged an er hae wel ill 
a Forfeiture and Breach of the Condition, becauſe. the genetal En- cauſa rem poſſide- 
try ſhall be intended as Deviſee. 20 Elig. enter Senior Vindſor and Fit PD.in d-L- Ce. 
Senior Boroughs. As for the Reaſon of the other Opinion, that a rea. Maſcarl. tract. 
Legatary may not take his Legacy of his own Authority; that is de probac.concl.47, 
true, when another Perſon: is appointed Executor, otherwiſe not 2. 217: 

. eee a 2 ö L. in toto jure. de 
But yet although this Opinion ſeem more agteeable to the Rules of reg. jurf. Maſcard. 


the Civil Law, that the Party ſhall be deemed to have accepted ci de probac. 
the Thing bequeathed as.Legatary, rather than as Executor, when- rg 1 
as it doth not otherwiſe appear by what Title or Right the ſame #1. 197. n. 4. 

was accepted: Nevertheleſs the contrary Opinion (as I take it) is RN nag 
more agreeable to the Laws of this Realm; namely, that when a n. 13. & fa *. 
Thing is deviſed by the Teſtator to a Man, and the ſame Man made dem IL. lin. 2. 
Executor, he ſhall be deemed to have accepted the ſame rather as 

Executor, than as Legatary, whenas it is otherwiſe doubtful and ; 
cannot appear. by what' Title or Right the 'Thin ueathed was 4 90 45 
accepted d. As for example, The Teſtator poſſeſſed of a Leaſe for v Plowd. ubi fupra, 
Term of Years, doth deviſe or bequeath a Leaſe to one for Term P/ 2 e 
of his Life, the Remainder over to another, and doth make the Le 
gatary his Executor, who after the Death of the Teſtator doth prove 
the Will, and enter, not declaring by what Title or Right, and af, 
terwards makes his Executor, and dieth; after whoſe Death this laſt 


ter to the Leaſe, and take the Profits thereof. In this Caſe the Ex- 
ecutor of the Executor, and not the Legatary in Remainder, ſhall 
M 2 | enjoy 


_ _ tir. quib. mod. teſt, 
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« Dyer ubi ſupra. enjoy the ſaid Leaſe, by the Opinion of the Temporal Laws ©: For 
that it is to be.intended, that the former Executor did enter to the 
« Thidem. ſaid Leaſe and accept thereof as Executor, and not as Legatary 4. 
5 Which Thing nevertheleſs goeth hard with all Teſtators, ſeeing 
thereby their Teſtaments may eaſily be defeated by their Executors, 
wbhoſe Office is to perform the ſame according to the good Meaning 

© Infra part 6. per of the Teſtator, and the Truſt repoſed in the Executors e. 
We A Man maketh his Will in Writing, and thereby giveth ſeveral 
Leegacies, and deviſes the Reſidue of his Goods and Chattels to his 
Wife, whom he maketh Executrix, to pay his Debts, and to beſtow 
for the Health of his Soul: Adjudged the Wife ſhall take as Execu- 
trix, and not as Legatee, by Reaſon of the Words, (91z.) to pay his 
Debts, and to beſtow for the Health of his Soul, are no more than 


f M. 15 & 16 Eliz. what the Law faith. f 
Hunks verſus Albo- 05 err = 54:4 
rough, Moor's Rep. fol. 98. n. 242. Dyer 331.S.C. 1 And. 157. S. C. 


If a Man ſeiſed of Lands, and poſſeſſed of a Term, deviſe all his 


Lands and Tenements to his Executors, until they have paid his 
Dtiebts and Legacies, and levied all the Charges which they ſhall ex- 
5 nd in Suits of Law againſt J. S. or others, about the Execution of 
N bis Will; he maketh Two Executors, and dieth ; the Executors en- 
ter generally into the Land and the Leaſe: Adjudged that they take 
the Leaſe as Executors, becauſe the Words of the Will make no 
other Declaration than what the Law faith without ſuch a Declara- 
8 H. 36 Eliz. Rot. tion; and they ſhall take the Lands in Fee as Deviſees. 8s 


46. Parnel verſus | : 
En. Moor's Rep. fol. 350. n. 470. Cro. Eliz. 347. S. C. Goldf. 185. S. C. 


What (23) if the Caſe be ſuch, as the Wife cannot make her Te- 
ſtament without Licence, and that the Husband doth grant Licence 
to the Wife to make her 'Teſtament of a certain Portion of his Goods, 
(as many 'Times it hath happened, and may again fall out, by Rea- 
ſon of Bonds and Covenants at or before the Marriage,) and that the 

Wife, ſo licenſed to make a Teſtament, doth firſt make one Teſta- 
ment, and afterwards another, and peradventure the 'Third, or 
Fourth 2 Whether ſhall the Licence be extended to the laſt Teſta- 
ment, or ſhall it be underſtood of the firſt Teſtament only? For 
that Teſtament is to be approved by the Ordinary, for the Making 
whereof the Wife is licenſed. Divers, and thoſe of great Authority, 
are of Opinion, that the Licence is to be underſtood of the firſt Te- 
ſtament, and not to be extended to any other Teſtament h. Others 


+ Socin. conſil. 89. i 
Ar peo" are of this Judgment, that the Licence is to be extended to the laſt 


512. Teſtament i: Otherwiſe the former Teſtament ſhould be void, be- 


en = wn cauſe it is revoked by the latter k, and the latter Teſtament ſhould 


eleſiaſt. e. 4. be void for Want of the Husband's Licence 1; and ſo no Teſtament 
k 6. poſteriore. In- at all ſhould take Place: Or if the former Teſtament were not re- 
infir. voked by the latter, as being unlawful, then it muſt be granted that 
| Lindw.in e. ſtatut. a Teſtament may take Place not only without the Will, but even a- 
. lib. 3, gainſt the Will of the Teſtator m; whereas it ought to be directed 
provincial. conſtit. and ruled according to the Will of the Teſtator, from whence it hath 
= 0, od certe val. his Life and Being ®. And although it be ſo, that when Licence is 
de abſurdum eſt. granted to any to do an iterable Act, otherwiſe againſt Law, it ought 


Quum potius tole- 


randum ſit ut quis decedat inteſtatus, quam ut teſtamentum contra voluntatem teſtatoris ſuſtineatur. Man- 


tic. de conject. ult, vol. I. 2. tit. 15. Supra prim. par. f. 3. 
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ing ſuch a Value; and in ſuch Caſe, if after the Marriage and du- 


© 
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to be reſtrained to the firſt Act only , whereof an Hundred Inſtances * L. Boves. $. hoc 
might be brought P: Yet that Rule is to be underſtood, when the 2 . 


firſt Act doth or may take Effect in the Life-time of the Perſon to e Tiraquel.in repet. 


whom ſuch Licence is granted . But in our Caſe the Act, that is to + 1 


ſay, the Teſtament, is of no Force before the Death of the Teſtator r; ſupra. 


and therefore that ought not to miniſter an Impediment, which is * C. Matthz.de ce- 
without Effect in Law ſ. | 5 ZZ * 
Debt upon an Oblgation, the Condition was, Whereas the Defen- reg jur. 8 
dant had taken 4. F. to Wife, who was a Widow, being poſſeſſed 
of divers Goods, if he would permit his ſaid Wife to make a Will, 
and to diſpoſe in Legacies ſo much as would not exceed 5ol. and 
perform what ſhe appointed, that then, Gc. The Defendant plead- 
ed that ſhe made no Will, whereupon Iſſue was joined. It was 
found, that ſne made a Will, and thereby diſpoſed of ſeveral Lega- 
cies not exceeding 50 J. but that ſhe was a Feme Covert at the 
Time of the Making of the Will: It was adjudged for the Plaintiff, 
For although ſhe, being a Feme Covert, could not in Law be per- 
mitted to make a Will to diſpoſe of any Goods without the Huſ- 
band's Aſſent; yet it is a Wilk within the Intent of the Condition: 
For the Intent of the Condition was, that ſhe ſhould make a Will 
to that Purpoſe, notwithſtanding the Coverture; and it is but her 
Appointment, which the Husband by the Obligation is bound to per- 
form; and the finding that ſhe was a Feme Covert, was not in this 
Caſe material. M. 5 Car. B. R. Marriot and Kingmarn's Caſe. Croke, Cro. Car. 215. 
„ lo 
A Defendant covenanted with the Plaintiff by Indenture, that 
whereas he intended to marry E. S. a Widow, that he would pay all 
the Legacies which ſhe by her Laſt Will and Teſtament. in Writing 
bearing Date the Firſt of May, 20 Eliz. did give and bequeath, and 
was bound by Obligation to perform the Covenants in the Indenture. 


* 


In Debt upon the Obligation the: Defendant pleaded, that after the 


Making of the Will and the Obligation, he intermarried with the 

ſaid E. S. which Marriage continued till her Death, ſo the Will 

and Deviſe of E. S. was void: And demanded Judgment. And it 

was adjudged, that the Plaintiff ſhould recover : For notwithſtand- 

ing it was not a Will to all Intents and Purpoſes, yet the Indenture 
referreth to that which beareth the Name of a Will. P. 26 Elis. Cro. Eliz. 23. 


C. B. Eſton verſus Wood. Croke, part 3. pl. 9. 


A Feme ſole made a Will, and afterwards married, this is a Re- 4 Rep. 61. Force 


; vocation of her Will, becauſe the Making it is but an Inception 7="fus  Hembling. 


thereof, for it hath no Effe& till the Death of the Teſtatrix ; and _— as 
therefore it being no perfect Will when ſhe married, and her Will 
after Marriage being the Will of her Husband, and ſubject to him, 
ſhe hath wholly revoked the Will ſhe made whilſt ſole. 
By the Caſes before- mentioned it appears, that a Feme Covert . 
cannot make a Will properly ſo called, becauſe ſhe is ſo entirely un- 
der the Power of the Husband, that ſhe cannot make what in Pro- 
priety of Speech is a Will, and therefore by the latter Reſolutions 
tis called an Appointment. 3 a | 
And in ſuch Caſes the uſual Way is for the intended Husband to 
enter into a Bond before Marriage in a Penal Sum, conditioned to 
permit his Wife to make a Will, and to diſpoſe of Money or Lega- 
cies to ſuch a Value, and to pay what ſhe ſhall appoint, not exceed- 


ring 


6 
5 
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ring the Coverture, ſhe makes any Writing purporting her Will, 
and diſpoſes Legacies to the Value agreed on, tho in Strictneſs of 
Law ſhe cannot make a Will without her Husband's Conſent; yet 
this is a good Appointment, and the. Husband is bound by his Bond 

; to perform what is appointed. 

Cro. Car. 376 Debt on a Bond conditioned, that whereas the Defendant was a- 

Buh verſus Peiree, out to marry a Widow, and if he ſhould ſurvive, then if within 

Three Months after her Deceaſe he ſhould pay the Obligee 300 J. 
to and for ſuch Uſes as the Wife. by any Writing ſhould appoint un- 
der her Hand and Seal, the Obligation ſhould be void ; the Defen- 
dant pleaded ſhe made no Appointment; the Plaintiff replied, ſhe 
made a Will, and thereby appointed the Payment of ſo much Mo- 
ney, and that the Defendant had not py it; and upon a Demurr 
this Replication was held good; for tho' properly ſpeaking, —_ 


Covert cannot make a Will without the Aſſent of her Husband, af- 
ter ſhe hath made it, yet this Declaration in a Form of a Will is a 


good Appointment. 5 | 

Cro. Car. 39 So where the Condition was to permit the Woman whom he was 

— 7550. about to marry to make a Will to ſuch a Value, to be paid within 

a Year after her Deceaſe; and the Defendant pleaded, that he did 

ermit her, &c. this 7 a Demurrer was adjudged an ill Plea, 

cauſe he ought to have pleaded more, (viz.) that he had paid 

| the Money, for otherwiſe the whole Condition was not anſwered. 

> Mod, 170. Brok Where the-Husband conſents that his Wife ſhall make a Will, a 

ver. oral Tuer ittle Matter will be ſufficient to prove it; as for Inſtance, if he tells 

the Executor, that he approves the Choice his Wife made in ap- 

pointing him Executor : So likewiſe a little Matter will prove the 
Continvance of ſuc} Aſſent; but it will be needful for the Husban 
to prove his Diſaſſent in a ſolemn Manner. ; 


X ol thoſe who be Deaf and Dumb. 


1. Some Perſons are both deaf and dumb; others deaf, but not 
dumb; and others again dumb, but not deaf. | 
2. Whether he who is both deaf and dumb may make a Tefta- 
ment. 
3. Whether he may make a Teftament who is deaf, but not dumb. 
4+ Whether he may make a Teſtament who is dumb, but not deaf. 


Here it is ſaid, that ſome Perſons cannot make a Teſtament 


e Supra ead.part.$,j. by Reaſon of the Defect of ſome of their principal Senſes t; 


that we may the better underſtand who thoſe be, we are to note, 


(1) that ſome Perſons can neither hear nor ſpeak ; others can ſpeak, 
« Minſing.in$.Item but not hear; ſome again can hear, and not ſpeak u. Touching the 
furdus. Lit, qui” firſt Sort, (2) that is to ſay, thoſe which are both deaf and dumb, if 


bus non eſt permiſ- a 
fam teſta. fac. any be ſo by Nature, then can he not make any Kind of Teſtament 


8 or Laſt Will x; unleſs it do appear by ſufficient Arguments, that he 
tem ſurlüs. inſtit. underſtandeth what a Teſtament meaneth, and that he hath a De- 


quibus non eſt per- {ire to make a Teſtament : For if he have ſuch Underſtanding and 
1 2 12 dic Deſire, then he may by Signs and Tokens declare his Teſtament ). 
cretis. Tiraquel. de If he be not deaf and dumb by Nature, but being once able to hear 


privileg. piæ cauſæ. 
c. 9. Hoc ſcilicet ſubintelleQo, ut in confectione teſtamentorum Anglicorum ſufficiat probatio juris gentium. 
Id quod non ſemel dixi, ſed & ſæpius eſt dicendum. | | 
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and ſpeak, if by ſome Accident afterwards he loſeth both his Hear- 
ing and the Uſe of his Tongue; then in caſe he be able to write, 
he may with his own Hand write his Teſtament or Laſt Will, and | 
ſo by Art ſupply the Defect of Nature 2. But if he be not able to * d. g. Item ſurdus. 


write, then is he in the ſame Caſe that they are which be both deaf — 96 way nag 


and dumb by Nature; that is to ſay, if he have Underſtanding, he Dec. in d. I. diſere- 


may make his Teſtament by Signs, otherwiſe not at all 4. is Tiraquel. de pri- 
| vileg. d. c. 15. piæ 
Such (3) as can ſpeak, and cannot hear, may make their 'Teſta- cauſe. 


ments, as if they could both ſpeak and hear: And 'tis not material, 


whether that Defe& came by Nature, or otherwiſe b. But there is“ Minſing. in d. 6, 
none found fo deaf, but that he is able to hear ſomewhat, if not the ſurdus. 
crying Voice of a Man, yet the loud Voice of ſome Inſtrument, as 
of a Horn, or a Trumpet, or a Gun ©. And if he can ſpeak, it is © Paul. de caſtr. & 
certain that he could once hear, otherwiſe if he could never have 0 1 
heard, he could never have ſpoken: For how could he be inſtructed pl. 224 : L 
to ſpeak, if he could never hear d tem ſurdus. 
Such (4) as be ſpeechleſs only, and not void of Hearing, if they 
can write, may very well make their Teſtaments themſelves by 
Writing; or may alſo make their Teſtaments by Signs, ſo that the | 
ſame Signs be well known to ſuch as then be preſent ©, PD. in L.diſeretis, 
By the Civil Law, he who is deaf and dumb from his Birth, or 
otherwiſe, and who can neither write or read, being incapable of 


giving any _ of his Will, is incapable of making one; but if one, 


who during the 'Time that he was neither deaf or dumb, had made 
a Will in due Form, and afterwards happens to fall under thoſe In- 
firmitics, tho' this Accident renders him incapable of confirming his 


Will, or altering it, yet the Will ſtill ſubſiſts. 


And by the antient Law, he who was deaf and not dumb, and he 
who was dumb and not deaf, could not make a Will, becauſe he who 
was deaf could not hear the Perſons, whoſe Preſence was neceſſary 


to the Making his Will; and he who was dumb could not explain 


his Intention to the Witneſſes: But with Leave from the Prince the 


might make a Will. 2 Doz. 13. par. 7. | 


$. XI. Of a blind Man. 


1. A blind Man may make a nuncupative Teftament. 
2. Ihether a blind Man may make a written Teſtament. 


E that (1) is blind may make a nuncupative Teſtament, by de- 
claring bis Will before a ſufficient Number of Witnelles f. , Sed an requiran- 
But (2) he cannot make his Teſtament in Writing, unleſs the ſame tur omnes ſolenni- 


be read before Witneſſes, and in their Preſence acknowledged by the tates, de quibus in 


8 = . hae conſultiſſi- 
Teſtator for his Laſt Will. And therefore if a Writing were deli- ma. C. qui tells. 


vered to the Teſtator, and he, not hearing the ſame read, acknow- fac. poſſ. 3 
ledged the ſame for his Will, this were not ſufficient; for it may be geber aufg, con. 


| f debere, quia, com- 
that if he ſhould hear the ſame, he would not own it 8. | muni Doctorum o- 


pinione, ſolennita- 


tis hujus L. adhibenda eſt vel in teſtamento ad pias cauſas a czco condito; nee alias quicquam valet. Graſſ. 


Theſaur. com. op. $. teſtm. q. 31. Ego vero adhæreo Alex. Jaſ. Decio, Sichardo, & aliis in ead. L. hac conſul- 
tiſſima, & Tiraquel. qui putarunt hanc ſolennitatem non eſſe neceſſariam in hujuſmodi teſtamento, ſed ſuffi- 
cere probationem juris gentium: & hanc opinionem recepit generalis regni noſtri conſuetudo. 6 PD. in d. 
L. hac conſultiſſima. C. qui teſta. fac. poſſ. 


By 


By the Civil Law, Perſons who are blind, whether born fo, or 

not, may make a Will, tho' they can neither write or read, for they 

= may ſignify their Will, and have it ſet down in Writing; and de- 
* By the Civil Law clare in the Preſence of Three Witneſſes, that what they have got 
I Seven Hieſen duced into Writing, and which was read in the Preſence of the 
Witneſſes, is their Laſt Will, which ſhall have its Effect, being ſign- 

ed by the Witneſſes. 2 Dom. 27. par. 20. 


g XII. Of Traitors. 


1. Traitors loſe both their Lives, Lands and Goods, and conſe- 
quently are inteſtable. 
2. Traitors are inteſtable not * from the Time of their Convic- 
tion, but from the Time of the Crime committed. 
3. 4 Traitor pardoned and reſtored may make his Teftament, 


N thoſe who are prohibited to make their Teſtaments, as Male- 
5 factors, Traitors may be firſt mentioned, becauſe they are 
moſt pernicious to the Commonwealth, and are moſt worthy the 

firſt Place in Puniſhments. : 
Underſtand (1) therefore, that whoſoever is lawfully convicted of 
High Treaſon, by Verdict, Confeſſion, Outlawry or Preſentment, 
beſides the Loſs of his Life, ſhall forfeit to the Prince all his Goods 
and Chattels, and all ſuch Lands, Tenements and Hereditaments, 
as he ſhall have in his own Right, Uſe, or Poſſeſſion, of any Eſtate 
or Inheritance, at the Time of ſuch Treaſon committed, or at any 
v Stat. Ed. 6. an. 5. Time after h; and ſo conſequently is inteſtable i. Inſomuch (2) that 
EL. enitguis CC Traitors are not only deprived of making any Teſtament, or other 
1 Jul mie. I. Kind of Laſt Will, from the Time of their Conviction; but alſo the 
ſi quis. de injuſt. Teſtament before made doth by Reaſon of the ſame Conviction be- 
teſt. L. nemo. . de come void, both in reſpe& of Goods, and alſo in reſpect of Lands, 


leg. 1. Vaſq.de ſuc- 
cel. — lib. 1. Tenements and Hereditaments k. 


F. j. n. 165. qui mul- : | | 
tis ampl. hanc concl. ornat. * Stat. Ed. 6. an. 5. c. 11. DD. in d. L nemo. de leg. 1. ff. & Vaſq. ubi ſupra. 


cannot make a Will of Lands or Goods for the Reaſon before-men- 
tioned, (ig.) becauſe they are forfeited ; but if he is only indicted, 
and die before Attainder, his Will ſhall be good for both. 
So if (3) any Perſon being attainted of Treaſon obtain the Prince's 
Pardon, and be thereby reſtored to his former Eſtate ; then may he 
L. ſi 4% $.qua- make his 'Teſtament, as if he had not been convicted !: Or if he 
rut. & irrit. ta. made any before his Conviction and Condemnation, the ſame by 
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"Tis very true, that one who is attainted or convicted of Treaſon, 


rupt. & irrit. teſts, 
| Reaſon of ſuch Pardon recovereth his former Force and Effect, as 
= Infra 7. part. f. hereafter is more fully declared m. 
* But if a Traitor hath Goods as Executor to another, the ſame are 
not forfeited; whence it follows, that of ſuch Goods he may make 
his Will. | 
2 | 9. XIII. Of 


ka aA. M_ 5 * AH . ⅛—mͤm 4. ], 
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6. XIII: Of Felons. 


1. Felons boſe Life and Goods, and ſo be inteſtable. 
2. Who ſhall have Felons Lands. 
3. _ he that is only indifted of Felony may make his Te- 
ſtament. 
4. Whether he that ſtandeth mute may make his Teſtament of his 
Lands. | 4 
5. Whether a Man, after he is apprehended for Felony, may make 
hui Teſtament. | | 
6. Felons Goods not to be ſeiſed before Attainder. 
7. The 2 of a Felon convicted is void, though he be never 
EXECUTEA. | 


IF any Perſon (1) be condemned of Felony, he ought to ſuffer 

Death, and the Prince ſhall have all his Goods, whereſoever 
they be found ®, And if he (2) have any Freehold, it ſhall forth- „ Stat. Eliz. an. 5. 
with be ſeiſed into the Prince's Hands, and he ſhall have the Profit ns 2 Law, 
thereof by the Space of a Year and a Day, and alſo Waſte ©: And 5 8 
after the Prince hath had it the Year and the Day and Waſte, the 16. Eliz., an. 5. e. 
Land ſhall be reſtored to the chief Lord of the Fee; except in certain . | 
Places, as in the County of Gloceſter, where after a Year and a 
Day the Lands and Tenements of Felons ſhall revert to the next 
Heir to whom it ought to have deſcended, if the Felony had not 
been committed ?: Or in Keut in Gavelkind, whereas it doth de- prætog · reg. e. is · 
ſcend to all the Heir Males, equally to be divided, or to the Daugh- | 
ters, where there be no Sons, to be divided amongſt them. For 
there it is ſaid, The Father to the Bough, and the Som to the Plough d. 4 Eod. e, 16. 
Felons therefore lawfully convicted cannot make any Teſtaments, | 
or other Diſpoſitions of any Goods or Lands, whereof (as we ſee) the 
Law hath diſpoſed already *, | r Duplici ratione 

damnatus ad mor- 

tem fit inteſtabilis, nimirum, bonorum publicatione, & damnatione ad mortem. Damnatus autem ad mor- 
tem naturalem efficitur ſervus pœnæ, quod communi opinione nititur, adyerſus eos qui exiſtimarunt inge- 
nuum hodie non effici ſervum pœnæ hujuſmodi damnatione: ſed procedit prior opinio, five quis damnatus 


fit ſecundum jus commune, five etiam ſecundum ſtatutum alieujus loci. Jul. Clar. F. teſtm. q. 21. Covar. in 
Rub. de teſta, extr. part. n. 23. Michael Graſſ. Theſaur. com. op. g. teſtm. q. 26. 


But (3) if any Man be indicted only of Felony, and die before 
he be convicted or attainted, he may make his Teſtament of his 
Goods, and alfo of his Lands ſ. Or if (4) he be indicted at the r Quia non con- 
Prince's Suit, and ſo being arraigned upon that Indictment, will not demnatus _ 
anſwer, but ſtandeth mute or dumb, whereupon he is to receive Pain Vide Stat. R. 3. an- 
(as it is termed) Forte and Dure, and be preſſed to death t: In this 1. e. +. 
Caſe his Goods only be confiſcate, but not his Lands u; and there- Doc. & Stud I. a. 


fore in this Caſe I ſuppoſe he may make his Teſtament of his Lands x. 2 Miden Stanfol: 
Coron. fol. 139.185. 
Inſt. part 1. fol. 39 1. * Quia viz. non prohibetur, quod non 1 


If a Felon (5) be indicted, and afterwards be attainted by Verdict 
or Confeſſion, the Time of the Fact committed compriſed in the In- 
dictment is to be regarded in reſpect of his Lands: But in reſpect of 


his Goods, the Time of his Judgment Y. And therefore if before 5 2 —＋ | 


fol. 39 1. Stat. de catall's felonum. vet. Mag. Chart. fol. 66, part 2. 40 E. 3. 11. 3 E. 3. Coron. 65. Dame Hau 
Caſe. Pl. com. fol. 262. ä 6 x a4} 
| N Judgment 


— 
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udgment he do ſell, give, or otherwiſe alienate his Goods, ſuch 


—— 


* Perkins ubi ſup. Sale, Gift or Alienation is good 2. Neither (6) may the Sheriff or 


concordat jus Ci- . 
1. oſt con- other Perſon take or ſeiſe the Goods of any Perſon arreſted and im- 


. N 2 pri ſoned, before the ſame Perſon be convicted or attainted of Felony, 
N ut according to the Law, or that the Goods be otherwiſe lawfully for- 


one tamen, 


per Bar. in d. L. feited . Howbeit, if he make his Teſtament before the Condem- 
Stall. eltm. d. 26. nation, foraſmuch as the "Teſtament is not good before his Death b, 


a Stat. R. 3. an. 1. pr F * 
e. 3. 8 44 fol. 4. ſuch Diſpoſition being prevented by Judgment or Condemnation is 


Brook tit. Forfei- made fruſtrate e; inſomuch that if the (7) Teſtator being convicted 
ture, pl. 58. 89. . . f 
Stanf. pl. Coron. of Felony be never executed, for that perhaps he dieth in Priſon, or 


fol. 152. lib. 5. fol. cſcapeth out of Priſon and dieth — ; yet is the Teſtament void 


5H. 1 . by Force of the Condemnation, unleſs he do obtain his Pardon, and 
cz. therewithal full Reſtitution to his former Eſtate d. PRE 
d c. Matthæ. de ce- 


leb. miſſ. extr. © Panor. in Rub. de teſta. extr. Jul. Clar. g. teſtm. q. 21. Graff, 6. teſtm. q. 26. Vaſq. de ſuc- 
cefl. reſol. lib. 1. $. 6. n. 18, 4 L. fi quis. g. quatenus. ff. de injuſt. teſta. 


Fg. XIV. Of Hereticks. 


I. An Heretick cannot make a Teſtameut. 


2. Whether, and when doth an Heretick forfeit his Lands or Goods. 


3. fox is the Teftament good, if the Heretick were never con- 
DNled. | | 
4. An Heretick may be condemned after his Death. 
5. Whether an Heretick, having reclaimed his Hereſy, may make 
a Teftament. | c 


1 


! Auth. eredentes. AN (1) Heretick cannot make a Teſtament, And tho by the 


C. de hæret. Lind w. 


- 5 2 . feit his Lands, unleſs, being delivered to Lay-mens Hands, he be 
foluc. lib. 1. 6. ij. executed for his Hereſy 8, nor his Goods, unleſs, being convicted of 
n. 23. SimodePrz- Hereſy, he be delivered to Lay-mens Hands h: Yet if he be con- 
ris de inter nt. vol. victed, and publickly excommunicated, though not as yet delivered, 


I. 2. dub. 1. foluc. 4. 
5s Do&. & Stud. lib. he cannot make a Teſtament of his Goods or Chattels i. 


3. „ % „ | N a | 
157. Brook tit. Forfeiture, n. 110. b Ibidem. i Bar. in d. Auth. credentes. Graſſ. g. teſtm. q. 24. Clar. 
g. teſtm. q. 24. Gabr, com. conſ. lib, 4. tit. de tefta. c. 1. Quære tamen p. Stat. 2 Hen. 5. c. 7. 


If he (3) were never convicted of Hereſy, and yet die an undoubt- 
ed Heretick; in this Caſe it may ſeem that his Teſtament is void in 
reſpect of his Goods; the rather by Force of the Excommunication, 


1 Abolend. de ſen. into the which by Reaſon of his Hereſy he did fall ipſo facto *; eſ- 


anon. ox Lindy. pecially if in his Life-time he were ſo publickly denounced !: Yea 
ind. e.t. de} — though he were not ſo denounced, yet (4) ſo odious is the Crime of 
928. ' _ Hereſy, that he may be condemned of Hereſy after he be dead ® ; 
4 — — ee. at leaſt the Exception of Inteſtability may be oppoſed againſt the 
tiam ob — quo Probate of the Teſtament u. If the (5) Teſtator reclaim his Hereſy, 
efticitur quis inte- then he is not inteſtable, although he did not reclaim the ſame be- 


. 


Rieu m6 fir pu. fore Condemnation, ſo that he do it before he be delivered to the ſe- 


blicata, ſi verum Th , 

dicat Simo de Pre- cular Power D. But howſoever he recover Ability to make a Teſta- 

tis de interp. ult. | | 

vol. lib. 2. fol. 148. n. 75. m e. ſane profertur, q 2. L. ex judiciorum, ff. de accu. L. Manichzos. C. de hæ- 

ret. e. urgentis. de hær. extr. — Clar. $. hæreſis, n. 21. Ægid. Boſſ. tract. var. tit. de hæret. Bellam. Dee. 677. 

eum ſeq. fer ea quæ habet Dec. in L. 1. de ſecundis nuptiis. C. num. ). Cardinal. in elem. eos de ſepul- 

as 9. 1 x infra _ Org 6. 18, Hoe tamen jure quo nos utimur, nam jure ge reclamans mu _ 
n poſt lententiam ſolum evitat pœnam mortis. Panor. in c. pen. de hæret. extr. Boer, decif, 543. Boll. tract. 

var. Ky de hæretieis. | 85 1 1 18 f 

ment, 


Laws and Cuſtoms of this Realm, an (2) Heretick do not for- 


. 


9 


hp 
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ment, which reclaimeth his gg A yet the Teſtament made by an 
Heretick, whiles he perſiſteth in his Hereſy, doth not recover any mr” 
Force by ſuch Recantation P. And if he fall again into the Hereſy, v Simo de Pretizde 


by ſuch Relapſe he doth incur all the Puniſhments whereunto he was db f. 8 


ſubject before; neither is his Recantation any more to be accepted 1. 36. cujus rei ratio 
. 7 | | eſt, quia teſtm. fuit. 
ab initio nullum. 4 Clar; Boff. Caretius; '/Grillandus; & alit de Hereticis, 


Nota, The Statute made 2 H. 5. c. 7. whereby the Forfeiture of 
Lands in Fee- ſimple and Goods and Chattels were given in Caſe of 
Hereſy, ſtandeth repealed by the Statute 1 Elig. c. 1. The Books 
which ſpeak of Forfeiture are grounded upon the ſaid Statute 2 H. 5. 
which then ſtood in Force ; ſaving 5 R. 2. which was before that: 5 
Statute. For neither Lands nor Goods before the Making of that Libro 5. fol. 25. l. 


Statute of 2 H. 5. were forfeited by the Conviction of Hereſy, be- 22 Inſt. 


cauſe the Proceeding therein is meerly ſpiritual, and pro ſalute ani- 
ma, and in a Court that is no Court of Record: And therefore the 
Conviction of Hereſy worketh no Forfeiture of any Thing that is 
temporal, ig. of Lands or Goods. | 7 8 TR 

But now by the Statute 29 Car. 2. cap. 9. the Writ de heretico 
comburendo, with all the Proceedings thereon, and all Puniſhments 
by Death, in Purſuance of any Eccleſiaſtical Cenſures, are from 


thenceforth utterly aboliſhed. . 
6. XV. Of an Apoſtata: 


1. An Apoſtata cannot make a Teſtament. 
2. An Apoſtata worſe than an Heretick. 
3. Who is an 45 ata. 3 0 
4. The State of the Heretic and of the Apoftata dammable. 
5. Three Kinds of Apoſtaſ . | =; 
6. Every Apoſtata is not inteſtable. 


T HAT (i) which hath been ſpoken of an Heretick may alſo be: L. 2. & f. Ce 
verified of an Apoſtata r. For he is (2) as bad, or rather 293 


worſe and more execrable ſ. For (3) an Apoſtata is he which doth ſtat. 6. qualiter. 

wholly ſtart back from the Chriſtian Faith, which once he did pro- * weſenb. in tir. de 
feſo, end wherein he was once baptized; and becometh in Profeſſion _ 9 
2 %::9 or a Turk, or ſome other Infidel, approving their deteſtable Summa Hoſtienſ. 


Kites and Superſtitions t: Whereas an Heretick, albeit he do obſti- — Ln: 
nately perſevere in his Error, yet he erreth not wholly, but parti- . quidam de ok. 2 


cularly in ſome Part of the Chriſtian Religion u. Both in Truth Se. contra Chri- 
ſtianos. de hæret. 6. 


are abominable, and the (4) State of either miſerable and damna-, 
bic. - But of the Two the Apoſtata is more horrible; and better Phra mr 


were it never to have known the Way of Truth, than, after the _ 1 

Kuowied ge thereof, to reject it, or ſtart away from it x. Wor- 21. Epiſt. Paul ad 

thily therefore is the Apoſtata to be as ſeverely puniſhed as an He- Hebrzos e. 6. ver. 5. 

retick y 8 Panor. in e. 1. de 
5 ſtat. extr. 


There (5) be Three Kinds of Apoſtaſy ; Perfidie, Inobedientie, 
Trregularitatis; one of Misbelief, another of Diſobedience, the 


Third of Irregularity 2. Apoſtaſy of Misbelief is, when a Man doth *.Summa Rogier. 
utterly forſake the Chriſtian Belief, as Mention is made before: So —_ —_ $ 


did. Julian the Apoſtata, Apoſtaſy of Diſobedience is, when the 
5 Na Bubject 
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Summa Hoſtienſ, Subject refuſeth to obey: the lawful Commandment of his Ordinary 
ar. deapoſtat.Epit. or Superior *: And ſo do mon Anabaptiſts at this Day. Apoſtaſy of 


ad Heb. c. 13. ver. 1). . 
c. a nobis de a- Irrcgularity is, when he that | 
Peg in Rub dea. Ken Holy Orders, forſaketh his Spiritual Profeſſion, and becometh 
poſta. C. not in Habit only, but in Actions, a Lay-man d. But (6) I ſuppoſe 
„ Da. quibus Ab. jp that an Apoſtata from: Obedience, or from Spiritual Profeſſion, is not 
K 1+ Ge apo. Cxt- diſabled to make his Teſtament ©, though he be worthily ſubje& to 


cod. tit. f. qualiter other grievous Puniſhments d. 
puniantur. | 3 MSF OS 2 | 
g. XVI. Of Uſurers. 


I. 4 manifeſt Lſurer cannot make a Teftament. 
2. Every Uſurer is not inteftable. | 

3. Who is a mamfeſt Uſurer. | 

4. Whether one Ad may make an Uſurer to be manifeſt. 


5. Whether-he be an Uſurer which lendeth for gain, but doth not © 


receive any more than the Principal. | 10 N11 
6. An Uſurer is hot inteſtable in England, wnleſs he take above 
Ti in the Hundred for a Tear's Forbearance, or after that 
EY RAE: e ROY | 
7. The Puniſhment for Uſury in England. i3 
8. A manifeſt Uſurer is not to be buried in any Church or Church- 
Jar d. Ne A 


? 


A Manifeſt (1) Uſurer cannot make a Teſtament : And though 


he make one, it is void in Law concerning Goods and.Chat- 
tels, unleſs he ſatisfy for the Uſury, or put in Caution for Satisfac- 


ee. quanquam. de tion to be made ©. 


ſar. I. 6. Clar. $. | | 
— 9. 26. Michael Graff, Theſaur. com. op. f. teſtm. g. 33. 


Where it is (2) ſaid, a manifeſt Uſurer, we are to note, that not 


every Uſurer is excluded from making a Teſtament, but a manifeft 
* 4. c. quanquam. Turer only; that is to ſay, (3) ſuch an One as hath been con- 
& ibi gloſſ. & PD. qemned for an Uſurer, or hath publickly confeſſed that he hath taken 
| _ =, Uſury, or is publickly reputed and taken for an Uſurer amongſt his 
Gem. & Frane. in Neighbours, who are preſumed to know his Life and Converſation 8. 
th SP The Verity of the Fact, and Exerciſe of the Trade of Uſury, being 


the Foundation of the Fame and common Opinion that he was an 
> Ubi conſtat Sg Uſurer h. In which Caſe he being not only an Uſurer, but a mani- 
pen g alis feſt Uſurer, exerciſing that Trade, not privately only, but publickly, 


ſurarum, & talis 1 8 3 
veritas fortificatur his Teſtament is void in Law i : Unleſs he made Reſtitution or Sa- 


ar qe” he tisfaction for the ſame in his Life-time k, or elſe Caution be entred 
vel confirmantem, for Reſtitution or Satisfaction to be made after his Death l. 


per tales probatio- _ : ; 

nes ſimul jun&as inducitur probatio manifeſt. quoad finem, de quo in c. quanquam. de uſur. 6. Jo. de An. in 
c. 3. n. 3. de uſur. ext. quem vide n. 4. Panor. conſil. 2. 1.2. Menoch. de Arbit. Jud. I. 2. caſ 235. Maſ- 
card. de probac. coneluſ. 1418. Alphonſ. Villag. Tra&. de uſur. q. 35. n. 2. & 3. Ed. ca. quanquam. de 
uſur. lib. 6. 1 Beroius in cap, Quam omnibus. de uſur. ext. n. 52. | 


And (4) tho' ſome are of this Opinion, that a Man cannot be ſaid 


— in L. 3. de to be a manifeſt-Uſurer, unleſs he have divers Times taken Uſury m; 
; yet that Opinion is not held for ſound amongſt the Writers of the 
Eccleſiaſtical Laws; who think that a Man may be a manifeſt Uſu- 

Par wry 3 rer by one only Act, the ſame being publick and manifeſt ®, Again, 
| FI our 


ath entred into the Miniſtery, and ta- 


1 


— 
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our Uſurers here in England deal ſo cunningly, under the Cloak of 
other Contracts, avoiding the odious Name of an Uſurer, and Pro- 
feſſion of Uſury, that tho' they practice nothing more, yet (by Rea- 


ſon of the Colour wherewith their Actions are dycd, they eſcape 
the Puniſhment of Law) nothing can be more hardly proved, than 


that they be manifeſt Uſurers ; fo that a, Man may truly ſay, Non 


deficit jus, ſed probatio: Whercin what Proof is ſufficient in this 


Caſe, over and above the Proofs formerly deſcribed, is left unto the | 
Wiſdom of the Judge . Nevertheleſs (5) it is not ſufficient in Law, © Menoch. d. Caſ, 
to deprive a Man of the Authority or Liberty of Making a Teſta- 135. in prin. & fin. 
ment, becauſe he hath lent his Money or Goods to Uſury, unleſs he | 
have taken Increaſe over and above the Principal P. Neither (6) is » Dom. & Franc. in 
it ſufficient to have taken Uſury, and that manifeſt, to the Effect dic. quanquam. de 
of Making the Uſurer inteſtable, unleſs he have received above the faonſ. 8 
Sum of Ten Pounds for the Loan or Forbearing of an Hundred 

Pounds for one Near, or after that Rate. The Sum of 104, In- 37 H. 8. cap. 9. 
tereſt for the Forbearance of 100 J. for one Year, is by Virtue of 13 Flix. 20. 5. 
the Statute 37 H. 8. and this was reduced to 8 J. per Cent. by the 12 Car. 2. cap. 13. 
Statute 21 Fac. wn 11H and afterwards to 67. per Cent. by the Sta- 12 Anne, cap. 16. 
tuze 12 Car. 2. and now by the Statute 12 4772, tis enacted, that 

no Perſon ſhall upon any Contract, take for Loan of Money, or any 
Commodity above 51. for the Forbearance of 100 J. for one Lear, 

and after that Rate for a greater or leſſer Sum, or for a longer or 

ſhorter Time; and all Bonds, Contracts, Aſſurances, &c. for Mo- 

lent at Uſury, where there ſnall be more taken, ſhall be void, and 

the Offender ſhall forfeit treble the Value of the Money, Wares, and 


| other Things ſo lent, bargained or exchanged. 


% % # 


And no Scriveners,, Brokers, Solicitors, or Drivers of Batgains, + 
ſhall take more than 5 J. for 100 J. for one Year, for Brokage, or 
procuring the Loan or Forbearance. of any Sum of Money, and fo 
rateably, &c. on Forfeiture of 20 J. with Coſts of Suit to the King 
and the Informer, who will ſue for it in the County where the of- 
fence was committed. _ i | 

But tho all Uſury is condemned by the Laws and Statutes of this 
Realm, as unlawful 4: Yet nevertheleſs every Kind of Uſury is not 4 d. Stat. 
puniſhable with like Penalty. For if any do receive Uſury only af. 
ter the Rate of Ten Pounds in the Hundred for a Year's Forbear- 
ance, or under that Rate, he ſhall only forfeit ſo much as ſhall be 
reſerved or received by Way of Uſury above the Principal r: But if * thid, 
any ſhall receive above that Rate, he doth not only loſe his Princi- - 
pal, together with the Intereſt, but is alſo to be puniſhed and cor- | | 
rected according to the Laws Eccleſiaſtical J. By (8) which Laws, * Eod. Stat. Elis. 
if any be a nanifeſt Uſurer, not only his Teſtament is void, as is a- . 13. & 8. 
forcſaid, but his Body, after he is dead, is not to be buried amongſt 
the Bodies of other Chriſtian Men, in any Church or Church-yard, 
until there be Reſtitution or Caution tendered according to the 


. \ 


Value of ſuch Goods *. | eat 3 
Si quis de uſura convictus. fuerit, omnes res ſuas amittat w. 2 ges the Cuſtoms 
Uſurarii omnes res, ſive teftatus ſive inteſtatus deceſſerit, regis de Norm. e. 20. In. 

ſun 7 x | | ter leges S. Edw. 

. | zGlanvil.lib.7.c.16. 


Manifeſtus uſurarius eſt inteſtabilis Y. 

By the old Laws of King Alfred, Cc. it was ordained, that the 
Chattels of Uſurers ſhould be forfeited to the King, their Lands and 
| 1 5 | Inheritances 


y Flera lib. 2. c. 30. 


5 


21 Jac, cap. 17. 


/ 


— ͤ — 
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Inheritances ſhould eſcheat to the Lords of the F ces, and they 


= wg wb 3- ſhould not be buried in the Sanctuary 2. Rr 
c. 5. F. 1. Parl. 50 | 
E. 3. n. 38. Flera, lib, a. c. 1. BraQ. I. 3. f. 116, 117. 9 


C. XVII. Of inceſtuous Perſons. 


1. Whether inceſtuous Perſons may. give any Thing by their Te- 


ſtament, and to whom. 
2. What Marriazes be inceſtuous. 
3. Nhat Degree of Conſanguinity doth hinder Marriage. 
4. Certain Cafes wherein the Teſtators may bequeath ſomething to 
their iuceſtuous Children. | 


1 HE (1) who doth contract inceſtuous Marriage is prohibited to 
II diſpoſe any Goods or Chattels by his Laſt Will, either to his 

11 6 quis C. de Children begotten in ſuch Marriage, or to any other Perſon ; ſa- 
- MF  .. ving to his Children begotten in lawful Marriage, (if he have any 
by a former Wife,) or to his Parents, or to his Brother, or Siſter, or 

b d. L. ſiquis. Per to his Uncle, or Aunt b. By (2) inceſtuous Marriage, in this Place, 


| liberos autem in- I underſtand ſuch Marriages as are ſolemnized betwixt a Man and 


— x — a Woman, being of Kindred or Alliance the one to the other within 


ſed nepotem & thoſe Degrees of Conſanguinity or Affinity within which it is not 


neptem, & dein- lawful to marry e; that is to ſay, within the Lepitical Degrees, or 


—— — the Degrees prohibited by God's Law. The Words of which Law 


Se per parentes, non are, d fl, Thou ſhalt not uncover the Nakedneſs of a Woman and her 


folum Pagen, & Daughter, neither ſhalt thou take her Son's Daughter, or her 
avum, aviam, & a- Daughter s Daughter, to uncover her Nakedneſs, for they are her 
lice Een near Kinſwomen; now in this Prohibition none of the Wife's 
in d.L-6 quis Simo. Kindred are mentioned, but her Daughters, and yet her Mother and 
de Pretis de in ult. her Siſter are both comprehended within the Reaſon thereof, be- 
_ mo i. 10- cauſe they are her near Kinſwomen. PI 
< Coyar. de ſponſ. & matrim, 2. part. c. 6. $. 8. c. lex illa. g. inceſtus 36. q. 1. 4 Leviticus 18. ver. 17, 


Peirſen'sCaſe. IInſt. But the Wife's Siſter's Daughter is not within the Leoitical De- 
235 | 16 8 C. Sees; and ſo it was adjudged upon Conſideration of the Statute 32 
der Hier verſus H. 8. c. 38. where a Man married his Wife's Siſter's Daughter; but 
Bradſpaw. 3 Lev. it was otherwiſe adjudged in Man's Caſe, where after the Mar- 


364 Elis. 228. Tiage the Parties were divorced, becauſe the Man married his Wife's 


Moor 907. Siſter's Daughter; tis true, Serjeant Moor, who reports the ſame 
Caſe, tells us, that ſuch Marriage is not prohibited, becauſe 'tis not 

within the Lepitical Degrees; but the Lord Chief Juſtice f Vaughan 

f Vaugh.Rep. 321. held that to be no Manner of Reaſon, becauſe ſome Marriages muſt 
be prohibited which are not mentioned amongſt thoſe Degrees, as 

the Father from marrying his Daughter, the Grandſon from marry- 

ing his Grandmother, and the Uncle from marrying his Brother's or 

Siſter's Daughter, 

Wertley v. Watkin- The Suit in the conſiſtory Court of the Archbiſhop of Yprꝶ, was 
ſn. Raym. 464 to diſſolve a Marriage between the Husband and his Wife's Siſter's 
HD Daughter; Serjeant Levins tells us, it was with his Wife's Daugh- 
ter, and Juſtice Raymond, who reports the ſame Caſe, ſays, it was 
with his Siſter s Daughter; but be it as it will, the Serjeant re- 
ports, that a Prohibition was granted, becauſe it was not within the 
1 | Levitical 


Fl 
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Levitical Degrees; tis true, tis not ſo expreſly in Words, but tis 


within the ſame Reaſon of the Prohibition in the 18th Chap. ver. 14. 
where the Nephee is expreſly forbid to marry his Father's Brother's 
Wife, becauſe ſhe is his Aunt ; and for the ſame Reaſon in the prin- 
cipal Caſe, the Husband muſt be prohibited to marry his Wife's 
Siſter's Daughter, becauſe he is her Uncle; and in arguing this 
Matter, one of the Judges cited Alington's Caſe, where it was held 
incongruous, for the Nephew to marry the Aunt, becauſe ſhe who 
is ſuperior to her Husband in Parentage, muſt be, inferior to him in 
Marriage; but the Reaſon is not the ſame where the Uncle marries 
the s Niece, becauſe he is ſuperior to her in both theſe Reſpects. 


5 Clement v. Beard. 
5 Mod. 448. S. P. o- 


therwiſe adjudged. 


The Queſtion in this Caſe was, whether a Man after the Death Hiz verſus Good. 
of his Wife might lawfully marry her Siſter; the Chief Juſtice Vaughan 302- 


Haug hau, and the whole Court of Common Pleas held, that ſuch 


Marriage was unlawful, becauſe tis expreſly prohibited in the h 18th * Levir. 18. v. 18. 


Chapter of Leviticus, for to marry the J/ife's Sifter is prohibited 


in ſome, Degree of Affinity, by theſe Words, (viz.) Thou ſhalt not 
take a Wife to her Siſter to vex her, to uncover her Nakedneſs, be- 


ſides the other during her Life; but admitting tis not within the 


Levitical Degrees, if the Marriage is had after the Death of the 


Wife, yet tis prohibited by God's Law; now tis declared by i Act 28 H. 8. cap. 7, 


of Parliament to be againſt God's Law, (ziz.) That no Diſpenſa- 


tian ſhall be made of a Marriage of a Man with bis VWife's Siſter, 
(and the Reaſon there given is) becauſe tis againſt God's Lam; tis 


true, that Statute was repealed by 1 & 2 55. & Mar. cap. 8. but 
it was revived by 1 Eliz. cap. 1. beſides, this Marriage is declared 


to be againſt God's Law by the k Canons of King James, which * 99th Canon, An- 


were confirmed by the Parliament, (via.) No Perſon ſhall marry 

within the Degrees prohibited by God's Law, and er ed in a 

Table ſet forth by Authority in the Tear 1563, and all Marriages 

otherwiſe made and contratted, ſhall be adjudged inceſtuous ; now a 

—* 7 between a Man and his Wife's Siſter is expreſſed in that 
able. | 


no 1603, 


% 
w 


So where a Libel was exhibited againſt the Defendant for Inceſt in Renis ver. Hidu 
marrying his Wife's Sifter ; he ſuggeſted for a Prohibition, that his — 


firſt Wife was dead, and that he had a Son by his preſent Wife, to 
whom an Eſtate would deſcend as Heir to his Mother; and that 
tho' he pleaded this Matter in the Spiritual Court, yet they pro- 
ceeded to make the Marriage void, and to baſtardiſe the Iſſue; but 
a Prohibition was granted: as to that Matter, and that they might 
proceed to puniſh the Inceſt, | 


Prohibition, &c. the Husband ſuggeſted, that he had ſettled his Collet's Caſe. 


Lands on his Children by his preſent Wife, and that he was proſe- 


, cuted in the Arches to be divorced, for that ſhe was the Sifter of his 
firft Wife; the Conſequence whereof was to make his children 


Baſtards, and draw the Settlement of his Lands in Queſtion, but the 
Prohibition was denied; for if it ſhould be granted, then every in- 


ceſtuous Marriage might be ſheltered under the like Pretence; and 
the Matter being proper to the Juriſdiction of the Eccleſiaſtical Court, 


it ſhall be determined there, tho' a 'Temporal Inheritance may con- 


ſequentially come in Queſtion. 


Jones 213. 


Libel, &c. againſt a Man for Marrying his Wife Siſter's Baſtard, Haines vers Fefartt. 


he ſuggeſted for a Prohibition, that a Baſtard Daughter was not 5 


within any of the Leoitical Degrees, either of Conſanguinity 75 Af⸗ 
= | „„ 


4 
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_ finity, that the Prohibiting a Man to approach zo any near of Kin, 
can never be intended of a Baſtard, becauſe ſhe is in Law account- 
ed filia populi, and by Conſequence can have no Kin; to which it 
was e that at the Time when the Levitical Law was given 

to the Hraelites, there was no Difference amongſt them, between a 
Child born in Adultery and in lawful Marriage; that the Leoitical 
Law was founded on the Law of Nature as well as on a politick 
Reaſon to enlarge their Kindred, and to unite their Families; and 
therefore tis naturally as unlawful to marry his Wife's Sifter's Ba- 
ſtard, as it would be to marry his Wife's Sifter s legitimate Daugh- 
ter; therefore ſuch a Marriage is not prohibited by theſe Words, Ad 
r mum Sanguinis non accedas ; the Court inclined to grant a Pro- 

ibition in the principal Caſe. 


By the (3) Statutes of this Realm it is declared and eſtabliſhed ro 


be lawful for all Perſons to marry, which be not prohibited by God's 
-* Law; and that no Prohibition (God's Law excepted) ſhall trouble 
"Stat, H.8. an. 32+ oy iupeach any Marriage, without the Levitical Degrees l. And 

38. N er an, N 
therefore whoſoever doth marry, being prohibited by God's Law, or 
| my within the Leortical Degrees, cannot diſpoſe any Thing by 

is 

to his or her Children begotten in ſuch inceſtuous Marriages: Unleſs 
N (qa) the Parents were ignorant of the Impediment of ſuch Conſan- 
2 4 TE guinity or Affinity m. In which Caſe, the Marriage being publick- 
lib. 2. dub. 1. ſo- Iy ſolemnized, the Children which are born during ſuch their Igno- 
luc. 4. n. 92. rance, or the Ignorance of one of them, are by the Eccleſiaſtical 
Canons capable of all Legacies and all Manner of teſtamentary Be- 
n c. cum inbibitio. nefits, as legitimate *; albeit the Parents afterwards ſhould be di- 


$. fi quis. de cland. vorced o. Or: unleſs ſo much only were left unto their ſaid Chil- 


ſponſ. extr. & ibi ae - | 
Pater. Broclf i. dren, as would ſerve for their competent Suſtentation or Nouriſh- 


Baſtardy, n. 23. ment P: Or unleſs the Children were appointed bare Executors, 


— 5 * Ba- without any other Benefit. In which Caſes the Teſtament is good d, 
o Cov. epit. de as hereafter more at large r. | — 


ſponſal. 2. part. c. 8. 


g. j. contrarium tenet Brook tit. Baſtardy, n. 23. & alibi per eundem inter ſuos caſus, an. 24 Hen. 8. quem lo- 


cum diligenter obſerves cupio. ? Iſtud ita jure Can. c. cum haberet. de eo qui dux. in ux. ext. quod c. lo- 


cum habet non ſolum in ſpuriis, ſed etiam in inceſtuoſis, ut eft com. op. teſte Decio in c. in præſentia. de 
prob. ext. n. 39. Gabr. lib. 6. de alimen. concl. 1. n. 5. q Infra 5. part. $. 7. Petr. Duen. reg. 366. Limit. 9. 
verb. filius. Simò de Prætis de interp. ult. vol. lib. 5. fol. 17. n.27. = Infra 5. part. 5. 7. 1 


=y 


6. XVIII. Of a Sodomite. 


1. ho is a Sodomite. 
2. A Sodomite cannot make a Teſtament. 
3. What if he were never condemned of Sodomitry ? 


1) Sodomite, (that is to ſay, he or ſhe that doth commit that 


ſ 2 ö 4 » . 7 2 — 
— x a0 wicked and horrible Sin againſt Nature f, as did the Sodomites, 


dicitur, non ſolum 


| Hlludnefandumpee- whereof Mention is made in the Holy Scripture t,) is (2) prohibited 


carum inter mal- to make a Teſtament u, and to bequeath his Goods and Chattels. 


culos, ſed etiam fla- : et 
gitium illud con- And albeit he were not convicted, (3) or condemned thereof in his 


tra naturam cum 
femina ; & hæe opinio communis eſt, contra Socin. contendentem iftiuſmodi peccatum non Sodomiam, ſed 
extraordinariam quandam pollutionem dici debere, quem DD. communiter reprobant, ut refert Viyius, lib. 
com. op. verb. Sodomia. Dec. in L. j. de ſecundis nuptiis, n. 9. C. Card. in elem. 1, de conſang. & aff. q. 13. 


Gen. e. 19. Spee. de Inſt, edit. g. compendioſo, n. 3. | 


I Lifc-time, 


eſtament but to the Perſons above-named ; and eſpecially not 


4 
d 
d 
h 


- Probate of the Teſtament x; for that he was inteſtable at the 'T ime 
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th da. 


Life-time, yet I ſuppoſe this Exception may be objected againſt tale 
x Dec: in L. 1. de 
ſecundis nup. D. Si- 


of the Fact committed 7. mo de Prætis de in- 
terp. ult. vol. li. 1. 


dub. 1. ſoluc. 4. n. 979. Simo de Prætis & Dec. ubi ſupra, Adde Cardinal: in clem. eos de ſepul. q. 19. 


Buggery or Sodomy is the carnal Knowledge of the Body of Man, See Exod. 22. v.19. 
Woman, or Beaſt, againſt the Order of Nature; it may be commit- it. 18. J. 42,3. 
ted by a Man with a Man, or with a Woman, or by cither Man or | 
Woman with a Beaſt; tis Felony by the atitieht Common Law, 
both in the Agent and patient, unleſs it be iff a Boy or Girl under 
the Age of Diſcretion ; and not only he who doth the Act is a pf in- 
cipal Felon, but all thoſe who. are preſent aiding and aſſiſting the | 
Criminal, are likewiſe Principals; and by the Statute ? 25 H. 8. 2; H. 8. cap.s. 
Clergy is taken from the Offenders; the Words of which Statute are, See; Eliz. cap. 13. 
If any Perſon ſhall commit, &c. which Word Perſon extends to a | 
Woman as well as a Man. | „„ „ 


g. XIX. Of a Libeller. 


1. Nhat is a famous Libel, ES 
2. I Libeller inteſtable. | 2 O en 35 e i | 
X (t) Famous * Libel is a Writing made to the Infamy of any 4 Faxtoſum quan 
Man, publiſhed abroad to that End Þ: And he that (2) is con- — 1 
demned for Deviſing, Writing, or Publiſhing the ſame, is thereby tis exemplis often- 
deprived of the Ability of Making a Teſtament, or diſpoſing of any — N 4 
his Goods or Chattels ©. 5 + Sema Angel. 
| b ö vt a e Sap Sum. Silveſt. verb. 
libelhas. L- ſi cui. $. fi quis. ff. de teſta. L. unic. de famoſ. libel. C. Petr. a Pla. epit. delict. lib. 1. e 3 


5 $6. XX. Of him that killeth himſelf. * 


IF any Man do willingly kill himſelf, his Teſtament, if he made f ff . 
any; is void 4, both concerning the Appointment of the Execu- go 1 ö 
tor, and alſo concerning the Legacy or Bequeſt of any Goods ; for qui teſt. fac. poſl. C. 
they are confiſeate. 5 N 50 ; 9 

But by the Law of this Realm, the Goods and Chattels of a Flo TY 


de ſe are not forfeited, till it be found by the Oath of Twelve Men 


before the Coroner ſuper viſum corpori g, or appear upon Record. 


So adjudged H. 27 Elis. B. R. Langhton's Caſe, cited in Fox ly s 


Caſe, lib. 5. 110. l. Inſt. part 3. fol. 55. 


If the . eſtament be O Lands, it ſeems it is not void, -becauſe a f Britton, e. 7. Cuſt. 


Felo de ſè doth not forfeit any Lands of Inheritance f: For no Man 8 - 


can forfeit his Lands without an Attainder by Conrſe of Law.  Flera, cap. 36. 


The Forfeiture of the Goods and Chattels muſt relate to the 1 Lev. 8. 

Time of the Stroke given, and not to the Death of the Criminal ; 

and there is a Difference between Killing ones ſelf and another, for: © 

the firſt is againſt the Law of Nature, the other is againſt the Moſai- 

cal Law, by which Vengeance is to be taken againſt the Manſlayer ; 

but no Vengeance can be had againſt one who kills himſelf, there: 

fore his Goods, Gc. are forfeited to the King, who is by this Means 

deprived of the Benefit of a Subject. | | e vents OO On 
# | | SB 
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9. XXI. Of him that is outlawed. 


1. An outlawed Perſon loſeth his Goods, and Benefit of the Law. 
2. What if the Action be perſonal ? | 
z. What if the Action be unjuſt ? 
4. Whether an outlawed Perſon may make his Teftament ? 
5. What if the Prince give the Goods to the Executor? IVhether 
is be therefore chargeable with the Payment of Legacies ? 
6. He that is outlawed doth ſometime forfeit not Goods only, but 
Lands alſo. 
7. An outlawed Perſon may make his Teſtament of Lands not 
forfeited. | | 
8. 2 outlawed Perſon may aſſign Tutors teſtamentaty to his Chil- 
dren. 
g. Certain other Caſes wherein he that is outlawed may maſe his 


Teftament. 


| AN (i) outlawed Perſon is not only out of the Protection of the 

6 Fitzh, Nat. Br. Prince, and out of the Aid of the Laws of this Realm s, but 
oy alſo all his Goods and Chattels be forfeited to the Prince, by Means 
> Do&.&Srud.lib.z. of the Outlawry h; although (2) he were outlawed but in an Ac- 
5 2,0: ui fancy, tion perſonal i ; And although (3) alſo the Action were not juſt, ne- 
> en. yertheleſs his Goods and Chattels are forfeited, by Reaſon of his 
Contempt in not appearing: For it is a Maxim in the Common 

Laws of this Realm, that he that is outlawed doth forfeit all his 

| Goods and Chattels to the Prince, without Diſtinction, whether the 
& DoQt. & Stud. 1.2. Action be juſt or unjuſt k. And therefore (4) it followeth, that he 
wo that is outlawed cannot make his Teſtament of his Goods ſo for- 
1 Jul. Clar. f. teſtm. feited 1, Inſomuch that (5) if the Prince, having ſeiſed the forfeit- 
IP MAE Stud. ꝗ Goods of the Teſtator, ſhould give the ſame again to the Exe- 
Ee cutor ; nevertheleſs the Teſtament is void in reſpe& of ſuch Goods; 
neither can the Legataries recover the ſame at the Hands of the 


„ Do. & Stud. Executor n: For by the Forfeiture and Seiſin the Property thereof is 


2 altered, and ſo ceaſing to be the Goods of the Teſtator, do not char 
Ws the Executors as Aſſets n. | of 
INES If (6) the Teſtator be outlawed by an Outlawry for Felony, then 
he doth not only forfeit his Goods and Chattels, but alſo his Lands 
and Tenements, whether they be holden in Fee-ſimple or for Term 


'® Terms of Law, of Life Q. And he that is thus outlawed can neither make his Te- 
verb. U. ſtament of thoſe Goods nor of thoſe Lands, for they are none of his. 


But if an Exigent for Felony be awarded againſt a Man, whereby 


he loſeth all his Goods, yet he may make an Executor to reverſe it, 


for there he is not attainted. Roll Abridg. Tit. Execut. h. 


Howbeit (7) I ſuppoſe that he that is outlawed in an Action per- 


ſonal may make his Teſtament of his Lands, for they are not for- 
r Vide quæ ſequun· feited P. Or if (8) he do aſſign Tutors to his Children, (as within 


_— the Province of York and other Places, by Cuſtom there uſed, Pa- 


ripſerunt Brook, rents may do d,) the ſame Aſſignation is to be confirmed r by the Or- 


tit. Gard, 9. 6. & | | 
Perkins tir. Grant, fol. 6. Infra part 3. . vij. = Is enim qui noſtratibus dicitur utlegatus, parum dif- 
fert a relegato : Cum relegatio (ſieut utlegatio) nihil aliud eff, quam exilium temporarium. L. relegati. ff. de 
pen. Quinimo & relegati quandoque (prout etiam utlegati) botia confiſeata ſunt. Jul. Clar. g. teſtm. q. 22. 
Attamen non amittit teſtm. factionem relegatus quoad bona, ſi quæ ſint non confiſcata. Jul. Clar. d. q. 22. 
uare ſieut relegatus, ita etiam utlegatus teſtandi facultatem retinet; fi quid ſuperſit non proſeriptum, ſtve 


publieatum. Porro bannitus non eſt inteſtabilis. Clar. q. 17. Denique nec deportatus ad pias cauſas. Graſſ. 
&. teſtm. q. 17. n. 9. Multo minus eſieitur utlegatus inteſtabilis, quoad ea quæ non ſunt applicanda fiſco. 


4 dinary 
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dinary to whom the Probate of Teſtaments appertaineth, Or (9) if 
there be any Error or Diſcontinuance in the Suit or Proceſs, by 
Means whereof the Outlawry is reverſed or annulled; Or if the 
Party outlawed were beyond the Seas at the Time of the Outlawry _ 
ronounced ſ. Or if Three Proclamations were not made, — f Terms of Law, 
ing to the Statute lately made in that Behalf, ig. one in the open verb. Une. 
County-Court, another at the general Quarter- Seſſion, and the 
Third at the Church or Chapel where the Party Defendant dwel- = 
leth t; in reſpe& whereof the Outlawry is reverſed and void. In * Stat. Eliz. an. 31. 
theſe and like Caſes the Teſtament is good, notwithſtanding ſuch ry 2 1 
carve (0m ſo it is if Pardon be obtained; and he thereby ful- gau Sd led. 
Where an Executor is outlawed, yet he may maintain an Action, 
but where the Teſtator is outlawed, and an Action of Debt is 
brought againſt his Executor, tis a good Plea for him to plead, that 
his Teſtator was outlawed ; but it was otherwiſe adjudged in Bullen 
and Ferois's Caſe, as followeth: | 
An Action of Debt was brought againſt J. as Executor of B. 4. 
leaded that B. was outlawed at the Suit of H. after Judgment, and 
o continued outlawed when he died, and that it is in fall Force; 
and demanded Judgment ſi action, &c. upon which Plea the Plain- 
tiff demurr'd : And adjudged no Plea, becauſe the Plea doth not a- 
mount to more, but that he hath no Goods: And fo he anſwereth 
argumentative, and by Implication. And it was holden that this 
Plea doth not prove a Nullity of the Will, for then he might have 
- pleaded, that he was never Executor. 49 E. 3. 5. 29 A. 63. 33 H. 
6. 27. And an Adminiſtrator or Executor may have divers Goods 
' Which are not forfeited to the King, as Arrearages of Rent upon an 
Eſtate for Life. M. 20 Fac. Robert Bullen verſus Ferois. T. 37 E- | 
liz. Rot. 2954. * Wolley verſus Bradwell. Hutton's Rep. fol. 53. 36 - 8 Eliz. 375 
H. 6. 27. 21 E. 3. 5. | | ; | 
A Man outlawed in a perſonal Action may make Executors, for 
he may have Debts upon Contract which are not forfeited to the 
King; and thoſe Executors may have a Writ of Error to reverſe the 
Outlawry. M. 43, 44 Eliz. B. R. inter) Shaw and Cuttreſ5. Rolls r Cro. Elin. 850. 
Abridgment, tit. Executor. H. 16 E. 4. fol. 4. 9 H. 6. 20. Brook's 4- 
bridement, tit. Outlawry, pl. 49. 54. 59. | 
And if the Teſtator had mortgaged his Land upon Condition, that 
if the Mortgagee pay not at ſuch a Day to him or his Executors 
1004, that - it ſhall be lawful for him or his Heirs to re-enter, 
and after and before the Day the Teſtator is outlawed, and makes 
his Executors and dies, and at the Day the Mortgagee pays the Mo- 
ney to the Executors ; that is Aſſets, and not forfeited to the King. 
Hutton's Rep. fol. 53. | | OE 
But if 4. takes a Bond in another's Name, and is afterwards out- 
| lawed, the King ſhall have the Bond; and it ſhall not be Aſſets to 
his Executors if he dieth. Adjudged 24 Eliz. Birket's Caſe. Croke, 
part 2. fol. 513. The King verſus Sir Jo. Daccombe's Executors in 
the Exchequer. . | | 
So if Leſſee for Years aſſign his Term to another in Truſt for him- 
ſelf, and if Leſſee for Years be outlawed, this 'Truſt will be forfeit- 
ed to the King. 24 Eliz. Armſtrong's Caſe. Crok. part 2. fol. 513. | 
The Teſtator was outlawed for Felony, and his Executor brought March's Caſe, 3 
a Writ of Error to reverſe the Outlawry ; it was objected, that one PP: 1 


L Leon. 325. S. C. 
0 2 attainted Cro. Elis 273» 


= 
: 
- 
| 
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attainted in Felony could not make a Will, and conſequently an 

Executor; but if he could, he ſhould only have a Writ of Error 

to reverſe an Outlawry in a perſonal Action, and not in a criminal 

Caſe, as this was; but adjudged, that this Executor ſhall have a 

Writ of Error, becauſe his Teſtator might not be outlawed law- 

fully, for tis probable he might have only Goods and no Lands, 

and if ſo, then he was not duly outlawed; fo that if this Writ of 

Error would not lie, then the Executor might loſe all the Goods ; 

| therefore Leonard reports, that it was adjudged to lie; and my 

2 5 Rep. 111. Lord Coke in 2 Foxley's Caſe cites it to be ſo adjudged. | | 

The Plaintiff exhibited: a Bill in Equity to be relieved, and to 

have a Debt due to him as Executor, &c. The Defendant pleaded 


in Bar, that the Plaintiff was outlawed, but it was over- ruled, be- 


cauſe the Plaintiff ſued as Executor in the Right of another. Ver- 
uon 185. Killigrew verſus Killigrew. | 
So where Debt was brought againſt an Executor, who pleaded, 
that his Teſtator was outlawed, and died outlawed ; it was adjudg- 
ed, that this did not prove that the Will was void, becauſe the Plea 
amounts to no more, that no Goods came to the Hands of the De- 
fendant as Executor, to ſatisfy the 'Teſtator's Debts, they being for- 
feited by the Outlawry ; for if he would have made the Will void, 
he ought to have pleaded, that he never was Executor. a 
A Perſon outlawed is not incapable of being a Legatary, but he 
cannot ſue for the Legacy, unleſs the Outlawry is reverſed by ſome 
Error or Diſcontinuance in the Suit, or unleſs he was beyond Sea at 
the Time of the Outlawry pronounced, or unleſs there was ſome 
Defect or Omiſſion in the Three Proclamations required by the 
* Statute, or unleſs he hath ab Pardon, in which the Words are to 
be conſidered, for by the Outlawry the Legacy is forfeited. 


a 31 Eliz. cap. 3. 
b 5 Rep. 49. in 
Wirrall's Caſe. 


- 


6. XXII. Of an excommunicate Perſon. 


1. An excommunicate Perſon may make a Teſtament. 
2. Saving in certain Caſes. 


: Hether (1) an excommunicate Perſon may make a Teſta- 

/ ment, or not, is a Queſtion which hath many Patrons, both 

of the affirmative and negative Part; howbeit the Affirmative hath 

© Gabr. Rom. lib. 3. more in Number, and thoſe alſo greater in Weight or Authority e. 

com. conel. tit. de And this affirmative Concluſion proceedeth, although he be publick- 

10" _ ly excommunicated 4; unleſs tis (2) for Hereſy, or manifeſt Uſury, 
6. reſtm. g. 24. Petr. or for ſome other Cauſe for the which he is prohibited to make an 

Duen. tract. reg. & Teſtament ©: Or unleſs he be excommunicate with that great Curſe, 

GT — which is called Auathema, which is not to be inflicted but upon 


nionisAuthores pe- great Cauſe, with great Deliberation and Solemnity f. 

ne infiniti. : 

« Graſſ. & Duen. ubi ſupra. Sed an hie etiam opus fit denunciatione, vide quæ ſuperius difta ſunt ead. 
part. g. 14. & 6. 18. Socin. Tract. reg. & fall. verb. excommunicatus. 


Excommunication is a Caſting any Perſon out of the Communion 
of the Church, and in the primitive Times of Chriſtianity, it was 
Sentence decreed, by and with the Conſent of the Church in gene? 
ral upon a full Hearing of the Matter, and pronounced by the Bi- 
ſhop; and by the Cuſtom of this Realm, the Perſon who remained 

3 Forty 


TPW 
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Forty Days under this Sentence, was, at the Requeſt of his proper 
Dioceſan, to be arreſted and imprifoned by a Writ De excommunt-> 
cato capiendo, but firſt there ought to be a Significavit, which is the 
Biſhop's Letter under the Epiſcopal Scal, ſignifying to the Court of 
Chancery the Contempt of the Party to Holy Church  _ 

'The Forty Days are to be accounted after the Miniſter hath pub- 
liſhed the Excommunication in the Church, which is done by Vir- | 
tue of an Inſtrument he hath for that Purpoſe under the Seal of the F. N. B. 62, 63. 
Eccleſiaſtical Court ; and then if the Perſon excommunicated doth 7 Kn d. 
not ſubmit within Forty Days after the ſaid Publication, then after - 
the Siznificavit he may be arreſted upon the Capias; and whilſt he 
is under this Sentence, he is diſabled to do any judicial A&, as to 
ſue, to be a Witneſs, Oc. ſo likewiſe if an Executor or Adminiſtra- 
tor is excommunicated, he is diſabled to ſue as Executor, becauſe 
he who converſeth with a Perſon excommunicate, is himſelf excom- 
municated. | | 


6. XXIII Of prodigal Perſons. 


I. Divers Perſons inteftable by the Civil Law, which are not pro- 
hibited by the Laws and Cuſtoms of this Realm. 1 


92 (1) alſo for other Cauſes are forbidden to make their De quibus vigelius 


in ſua method. jur. 


Teſtaments by the Civil Laws: Namely prodigal Perſons h, civil. lib. 9. c. 3 & 
and ſuch as are doubtful of their State of Freedom or Bondage ?. 6. cum ſequentibus. 


The Son alſo, ſo long as his Father lived, (in whoſe Power he r k. is, cui. F. de 


35 ne teſta. 5. Item prodi- 
was,) could not make a Teſtament by the Civil Law k. But ſeeing — — — 


the Laws of our Realm are contrary, I ſhall not need to enter in- t permiſſ. 


to any Diſcourſe of that Law about theſe Perſons. 1 — 


ff. de teſta. 


6. XXIV. Of him that hath ſworn not to make a 
1 Teſtament. 


I. It is an old Queſtion, whether he that hath ſworn not to make 
a Teftament, may notwithſtanding make a Teſtament. 

2. The greater Part hold the Affirmative. | 

3. No Cautel under Heaven, whereby the Liberty of making a Te- 
ftament may be taken away. | 


4. _ "4g it be needful that the Teſtator do expreſly revoke his - 
ath. | 


T is (1) an old Queſtion, whether he that hath taken an Oath not 

to make a Teſtament, may notwithſtanding make a Teſta- 
ment I. And (z) although there were many which did hold, that i pe qua g. Bar. in 
in this Caſe he could not make a Teſtament m; yet the greater I. ſi quis. ff. de 


ERS . leg. 3. Jo. And. in 
Number are of the contrary Opinion u, eſteeming the Oath not to be „ 


lawful, and conſequently not of Force to deprive a Man of the Li- reg. jur. 1. n. 6. 
Bald. in Auth. hoe 
inter. C. de teſta. Spec. de Inftr. edi. g. compendioſe. Verſ. quid fi quis. Summa Hoſtienſ. tit. de ſepulturis. 
g. an licitum. Oldrad. conf. 127. m Specul. Hoſtienſ. Oldrad. & alii ubi ſupra. = Bar. in d. L Si quis. 
Jul. Clar. g. teſtm. q. 94. Micael Graſſ. 5. teſt. q. 87. Soarez lib. rec. ſenten. verb. teſtm. n. 67. & hec opinio 
proculdubio communis eſt, teſtimonio eorundem Clar. Graſ. Soarer. : 

| berty 


_ Olden. de action. 


de jurejuran.concl, 


%. 
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» Bar, _ ſupra. berty of making a 'I'cſtament 9. And therefore if a Man firſt make 
Gier“ de action a Teſtament, and then ſweareth never to revoke the ſame. yet not- 


elaſſ. 3. in prin, Co- withſtanding he may make another Teſtament, and thereby revoke 
var. in Rub. de te- the former P. For (3) there is no Cautel under Heaven, whereby 


. Liberty of Making or Revoking his Teſtament can be utterly 


P Bar. Clar. Graſſ. Sw h a : 
ubi ſupr. Gabr. lib. taken away J. Howbeit if (4) the Teſtator will make his Teſtament 


2. com. conel. tit. contrary to his Oath, then it is neceſſary that he revoke his Oath 
1. n. 8. com inf. alſo; for the former Teſtament is not revoked, unleſs the Oath be 
nitis alis. alſo ſpecially or expreſly revoked r: Or at the leaſt, Mention muſt be 
ed Olden. u eſpecially made of the former Teſtament, with the Oath: As for 
r Jul. Clar.$.teftm. Example, I do row make this Teſtament, notwithſtanding my former 

ec. Teftament, with the Oath therein contained not to revoke the ſame ſ. 


94. Soarez l. rec. 
en. yer. teſtm. n. 6. For in this Caſe the former Teſtament is revoked. And ſo it is, if 


Graff. 6. teſtm. g. 8). ; 
i bor eile the ſecond Teſtament be confirmed with an Oath: For then the 


ubi dicit hoc eſſe : 
valde notandum. former Teſtament, which the Teſtator did ſwear not to revoke, is 


. " ND nevertheleſs as effectually revoked, as if the Teſtator had not only 
— 166. made Mention of the Oath, but preciſely revoked the ſame t. 

© Jo. Diale&. Du- | | . 

ran. de arte Teſtand. tit. 10. c. n. 5. | 


$. XXV. of him that is at the very Point of Death. 


1. He that is at the Point of Death cannot alkvays make his Te- 


* 


ſtament. | | 
2. hat if it appear that he is of perfect Mind and Memory? 
3. What if bs VWords can ſcarcely be underſtood ? | 
4. What i it be doubted whether he be of perfett Mind and Me- 
mmory! ' 3 7 
5. Whether the Teftament made at the Point of Death by the Mo- 
tion of another, be good, or not. 
6. hat if the Perſon be nigra who doth ask the Hera ? 
7. They which be extremely ſick do eaſily anſwer (Yea) to any 


** FE 

8. The former Teſtament is not revoked by the Second, made by 
hi of that is ready to die, at the Interrogation of a ſuſpetted 
Perſon. | x | 

9. Whether the Teſtament be good which is made at the Interro- 


gation of a os not ſuſpected. | 
10. What if the fick Man's Meaning do not appear but by his 


bare Anſwer ? | 


11. Whether that Teftament be good, which is written by the Kinſ- 


folks of the fick Man, and afterwards read unto him, and he 
being demanded whether he be content to have the ſame ſtand 
for his Will, anfwereth (Tea.) | | 


8 (1) he that is at the very Point of Death may make 


a Teſtament, or whether the Teſtament made by him 
when he is half dead be good, or no, may be known by theſe Caſes 
following. | 


The firſt Caſe is, when a Man is ſo extreamly Sick, that he is 


nigh dead, yet (2) if it appear by his Geſtures and ſenſible Speeches, 


that he is of good Underſtanding and ſound Memory: In this Caſe | | 


3 3 there 


nenn eee, en i. 


MM 
Ri 


be anſwered fimply, either negatively or affirmatively, but diverfly in 


there is no Queſtion but he may make his Teſtament à for the Inte- L. quoniam in- 


grity of the Mind, and not of the Body, is required in the Teſta- 8 


tor &; and the Liberty of making a Teſtament doth continue even Mantic. de conject. 
until the laſt Gaſp y. Inſomuch that (3) if the Teſtator be not able mag wig 2. nga 
to pronounce his Words fo Ny on diſtinctly as he had been ac- inal vel Bhs: 
cuſtomed, but ſcarcely and with great Difficulty can be underſtood dub. ulr. foluc. 4. 

of ſuch as be preſent, (his Tongue perhaps being ſwoln or become 1 Hanf deten. 


nium, C. qui 


ſtiff; and he unruly, or otherwiſe diſturbed by Means of his Sick- teſta. fac. poll. 


neſs;) yet doth not the Teſtament therefore loſe his Force or = 4 de adimen. 

Wines 75 e | 4d. L quoniam in- 

5 Prætis ubi ſupra. Phil. Franc. in Rub. de teſta. lib. 6. Alex. SET 9-4 5 
The ſecond Caſe is, (4) when a Man is at the Point of Death, 

but it doth not appear plainly whether he be of perfect Mind and 

Memory. In which Caſe ſome are of Opinion, that neverthelſs he | 

is to be preſumed of perfect Mind and Memory . Others are of the * Panor. in e. fin. 

contrary Opinion, comparing him that is in this Caſe to a dead Man, g veel ages 

partly through the Extremity of the Sickneſs, and partly through | 

the Cogitation of imminent Death b. Others, more indifferent, do * Paul. de caftr, 

reconcile theſe contrary Opinions, with this Diſtinction: Either the confil. 155. vol. 1. 

fick Perfon doth ſpeak ſo diſtintly as he may be underſtood, and 

then he is preſumed to be of perfect Mind and Memory, and fo to be 

in that Caſe that he may make his Teſtament; or elſe he cannot 

ſpeak fo diſtinctly as he may be underſtood, and then he is not in 
ſe to make his Teſtament e. = © DD, in L. jube- 

mus. C. de teſta. 


Mantic. de — — ule; yol. lib. 2. tit. 6. n. Fo Viglius in $. ſed cum paulatim. Inſtit. de teſt. ord. ubi hoc di- 
ſtinctionum fœdero coneiliat iſtas contrarias leges, nempe L. quoniam indignum, & L. jubemus, c. de teſta. 


The third Caſe is, ( 5) when he that is at the Point of Death, and 


hardly able to ſpeak ſo as he may be underſtood, doth not of his own 


accord make or declare his Teſtament ; but at the Interrogation of 
ſome other, demanding of him whether he make this or that Perſon 
his Executor, and whether he give ſuch a 'Thing to ſuch a Perſon, 
anſwereth, yea, or, I do ſo. In which Caſe it is a Queſtion of ſome 
Difficulty, whether the Teſtament be good, or not: Neither can it | 
divers reſpects d. For (o) if he who doth ask the Queſtion of the Te- 4 De hae q. eonſp- 
ſtator be a ſuſpected Perſon ©, or be importunate to have the Teſta- © porn Kari 


tor ſpeak f, or make Requeſt to his own Commodity 8; as if he ſay, 1.x. 4ir.-6. & Gab: 


Do you make me your Exccutor? or, Do you give this or that? Kom. 1. 4 com. 
IJ thous on M e anſwer, Tea : 2 this Caſe, it is to be How . wa vey 
preſumed that the Teſtator did anſwer, Yea, rather to deliver him- non fatels conten- 
ſelf of the Importunity of the Demandant, than upon Intent to —— Aab de 
make bis Will h; becauſe it (7) is for the moſt Part painful to thoſe : Paul de Catr. 


that be in that Extremity, to ſpeak, or be demanded any Queſtion, con. 155; ol. fen. 


vol. 1. Zafſ. conf. 3. 


and therefore they are ready to anſwer (Yea) to any Queſtion almoſt i, 01. 1. n. 37. So- 


that they may be quiet: Which Advantage crafty and covetous Por- cin.Jun.confil.183, 


| . | | E l n. 27. vol. 2. qui 
ſons knowing very well, are then moſt buſy, and do labour to pro- lt lebe * 


cure the ſick Perſon to yield to their Demands, when they perceive eſſe magis com. 

| | | f Zaſ. d. conſ. 3. 
n. 37. vol. 1. ubi atteſtatur hanc op. eſſe com. s Socin. d. conſil. 183. vol. 2. n. 39. Sichard. in L. — | 
mus. C. de teſta. n. 7. in fin. n Paul. de Caſtr. in L. hac eonſultiſſtma. $. at cum humana, e, qui teka. fac. 
poſ. Mantic. de conjeR. ult. vol. 1. 2. tit. 6. n. 10. Socin. Jun. conſil. 144. vol. 2. n. 49. aber i d. L. jabe-⸗ 
mus. C. de teſta. n. 7. Peckius tract. de teſta. conjug. lib. 1. c. 1, i Hie cui moribundus (att Alex.) reſpon; 
deret Ita, etiam ſi interrogares num incerfetifſet hominem. conf. 33. vol. 3. | 


"Fs he 
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8 he cannot caſily reſiſt them, neither hath Time to revoke the ſame 
2 1 afterwards, being then paſſing to another World k. And therefore 
NI with great Equity and Reaſon is that to be deemed for no Toſta- 
ment, when the ſick Perſon anſwereth Yea, the Interrogation being 

made by a ſuſpe&ed Perſon ; as well in reſpec of Preſumption of De- 

. ceit in the one, as of Defect of Meaning of making of a Teſtament 

: Manffe, de con- in the other l. And (8) this is true eſpecially, when there is another 
jeR. ulr. vol lib. 2: former Teſtament; for that is not to be revoked by a ſecond Teſta- 


tit. 6. n. 9. Covar. 6 L CL 
S ment made at the Interrogation of another, in Manner aforeſaid m. 


teſta. ext. n. 4. Pec- | g 8 = 
kius d. c. 17. n. 2. ® Socin. Jun. d. conſil. 183. n. 34. Zaſ. d. conf. 3. n. 4. Molineus in addic. ad confi}, 
Decii 489. ubi non dubitat affirmare, Decium & alios contrarium conſil. peſſime conſuluifſe. Adde Menoch. 


de præſump. I. 4. fol. 67. verb. quartum. qui hoc dictum temperat, & Decium ſalvat diſtinctionis ope. 


39 H. 8. a Monk came to a Gentleman (who was then i extre- 


mig) to make his Will. The Monk asked the Gentleman if he 


would give ſuch a Manor and Lordſhip to his Monaſtery. The Gen- 
tleman anſwered, Vea. Then, if he would give ſuch and ſuch E- 
ſtates to ſuch and ſuch pious Uſes. The Gentleman anſwered, Yea, 
to them all. The Heir at Law obſerving the Covetouſneſs of the 
Monk, and that all the Eſtate would be given from him, asked the 

Teſtator, if the Monk was not a very Knave: Who anſwered, Yea. 
Afterward the Will came in Queſtion, and at a Trial, for the Rea- 
ſons aboveſaid, it was adjudged no Will. 

But (9) if the Perſon which maketh the Motion be not any Way 
ſuſpected, and it doth appear withal by ſome Conjectures, that the 
ſick Perſon had a Deſire to make his Will; as if he ſend for his 
Friend, who being come unto him, asketh him whether he make 


this or that Man his Executor, which otherwiſe were to have the - 


Adminiſtration of his Goods, if he died Inteſtate; to whom the ſick 

Perſon anſwereth, Yea, or, I do make him my Executor: In this 
> Zaſ d. confil. 3. Caſe the Teſtament is good u, albeit it were in Prejudice of another 
n. 37. Socin. Jun. d. Teſtament made before o. But (10) what if it do not appear by any 
confil. 183. 7 31- Conjecture, that the Teſtator had a Meaning to make his Teſta- 
tibi, n. 4. Peckius ment, and yet no Suſpicion can be conceived againſt the Perſon 
d. e. 17. n. 5. which demanded the Queſtion? Whether is the Teſtament good, if 
Socks. _—_— the Teſtator do only- anſwer, Yca? I ſuppoſe, that without ſome 
144. vol. 2. n. 44, Conjecture of the Teſtators Meaning, it is not ſufficient PD. And 

though ſome of good Authority do ſeem to hold the contrary, and 


45 


*y __— that it is ſufficient 4; yet I do take it, that this Opinion ought to 


tit. 6. n. 9. Socin. take Place, whenas it doth appear ſufficiently that the Teſtator was 


Jun. conf: 183, vol: of ſound Memory, notwithſtanding the Extremity of Sickneſs and 


n. 6. 37. 
X — \ tract. de Propinquity of Death r. 


przſum. ibid. lib. 4. | | 
preſump. 8. n. 28. r Menoch. d. præſump. 8. n. 24. verſie. ſecundus caſus ubi extat. 6. Quod cum teſta- 


tor vere ſanæ mentis eſt, etſi corpore æger atque infirmus jacet, valet ipſius teſtamentum ad alterius interro- 
gationem conditum: cujus regulæ extenſio tertia eſt, etiamſi non eonſtaret banc teſtatorem, ante hanc inter- 


rogationem, habuiſſe animum teſtandi. 


The fourth Caſe is, when the (11) ſick Man's Kinsfolks, or ſome 
other Perſons, do cauſe a Teſtament to be written, after their Indi- 


ting, (the ſick Man as yet not knowing thereof,) and then afterwards 


the ſame being read unto him, and he being demanded, whether the 


ſame ſhall ſtand for his Teſtament, anſwereth, Yea, and ſhortly af- 
© Aantic. de con- ter dieth. In this Caſe the Teſtament is not good ſ, unleſs the Te- 


ject. ult. vol. I. 2. | | 
tit. 6. n. 10. qui dicit hanc op. eſſe magis com, Coyar. in d. e. cum tibi n. 4. 
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ſtator had firſt uttered his Meaning to the Writer or Inditer thereof t, * Sictiard. in I.. ju- 
or had requeſted them to write his Will u; or unleſs the Teſtator, _— 8 74 
being of good Mind and Memory, had by plain and expreſs Words, com. coneluf tit. 
or other apparent Conjectures, confirmed the ſame, and not only by de fefa. conel. 2. 
anſwering Yea x. ” | «Gabrielubifupra. 


x Mantic. de con- 
jet. ult. vol. tit. 6. in fin, 


But what if a Will be brought to the ſick Man, which being 
read over in his Hearing, and he demanded whether the ſame ſhall 
ſtand for his laſt Will and Teſtament, anſwereth, yea ; and it doth 
not appear whether the ſame was written and prepared by the Di- - 
rection of the ſick Man, or elſe of his Kinsfolks and Friends 2 Whe- 
ther is it to be preſumed to have been prepared by his Direction, 
or by theirs ? It ſeemeth, by the ſick Man, in Favour of the Teſta-, Alex. cond. 33. 
ment J. But when it appeareth indeed to have been made ready vol. 3. Gabr. I. 4. 


a 5 . 5 3 I d ſt « I, 
by others; then, albeit the 'Teſtator being interrogated to anſwer ** de ety: N 


as before, it is preſumed that the Queſtion: was made by the Sug- dl. La 6, 56. n. C. 


geſtion of the Executor 2; and ſo the Teſtament is not good, as: Mantic. de con- 
jet. ult. vol. 2. tit. 
6. n. 10. 5 


is aforeſaid. 


* 3 
, 
* 
: * = 


6 XXVI. Of Eccleſiaſtical Perſons 


1. Two Sorts of E ccleſiaſtical Perſons, Regular, and Secular, 
2. Who are meant by Regular Perſons. ' © 
3. Religious Perſons compared to Bond-men. 


4. Religious Perſons compared to dead Men. 3 
5. Who be here meant by Secular Clerks. ' 15 - 


6. Eccleſiaſtical Perſons are not ſimply prohibited to make their 
eſtaments. 80 RAA FH 8 

7. Eccleſiaſtical Perſons may make their Teftaments of all Goods 
which they have not in Right of their Church. | w 


8. Ecclefraftical Perſons cannot make their Teftaments of Things © 


immovable, which they poſſeſs in Right of their Church. 
9. 124 Troy iſtical Perſon may make his Teſtament of the Glebe 
im ſown. fo 5 55 
10. ir hether an Eccleſiaſtical Perſon may make his Teſtament f 
the Fruits not received. A 6 5 1555 
11. All Fruits which happen during the Vacation, are due to the, © 
next Incumbent. | $24 Og 


12. Whether an Eccleſiaſtical Perſon may make his Teftament of - e 9s 
all movable Goods which he hath in 22 . 5n nn 4d 


13. Some Caſes wherein Eccleſiaſtical Perſons cannot diſpoſe of 
their Goods. | | _ 


* (1) Eccleſiaſtical Perſons there be two Sorts, the one Re- 8 a 
gular, the other Secular . By Regular (2) I do underſtand * <- duo. 12. g. r. 


Monks, Friers, and other religious Perſons b; whereof becauſe we £5, in Rub. ds 


regularibus extr. 

have none this Day in the Church of England, I ſhall not need to ber 2. de teſta.extr, 
enter into any Diſcourſe concerning them. Only this by the Way, 
that (3) theſe religious Perſons, in Reſpect of their canonical Obei- 
ſance vowed unto their e and —— are in ae compared 3 ; 2 
unto Bond-men ©, and (4) in Reſpect of their Vow of perpetual 2228" de Rata 
Poverty, or renouncing the World, _ are compared unto _ Monach. . 

=. Men 
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A Men 4 : And in theſe Reſpects they could not make a Teſtament e. 
1 But if a religious Man had made a Teſtament before his Entrance 
* Quod ſi quis ſeire into that Profeſſion, then was the ſame to have been proved and 
cell Ron [oy executed, as if he had been naturally dead f : And if he had made 
reſtabilis,legar Jul. no Teſtament when he had entred into Religion, then the Ordinary 
Clar. $ teſtm. 28, might have committed the Adminiſtration of his Goods, as of one 


Gl b = WP that had died inteſtate s. But it was and is otherwiſe with ſecular 
34. & Ferdinan. Clerks, who albeit they be ſometimes comprehended under the 


Drage lh. . 5 Name of religious Perſons h; yet the Law diſpoſeth otherwiſe con- 
f Littleton ubi ſu- cerning their Teſtaments than of the Teſtaments of religious Per- 


ra. i 
bidem. Adde he- ons 
nedictum in rep. c. Ranutius de c. Teſta, & n. 1 


ſequitur hoc 9. 


fol. 67. h Panor. in Rub. de regular, extr. i Ut ſtatim 


| Buy (5) Secular Clerks I underſtand Archbiſhops, Biſhops, Deans, 
Arxchdeacons, Prebendaties, Parſons, Vicars, and other Eccleſiaſtical 
Michael Graf Miniſters or Clergymen k. Theſe Perſons (6) are in ſome Reſpects 
. * Tar prohibited to make their Teſtaments; but they are not ſimply for- 
Clear. g teſtm. g. 25. bidden I. Wherefore that we may the better know when they may 
ic. 1. . cum in make a Teſtament, and when they may not, we are firſt to conſi- 


= amp requiliſt, der whether the Things whereof they make their Teſtaments do 


de teſta. extr. Co- belong unto them in any other Reſpect than in Right of the Church, 
var.ind-&-!. . or of their Eccleſiaſtical Living m. Fe 

Itadiſtinguiturin G a 
d. c. relatum. el. 2. For (7) of other Things than ſuch as are gotten by Right of the 


Church, whether the ſame be left unto them by their Parents, or 


given by ſome Friend; or whether they got the ſame by their own 


E Induſtry, either by preaching of the Goſpel, or by teaching of Scho- 
4 4. © lars, or other Labour n, of ſuch Things they may freely diſpoſe and 
tefta, extr. Flores Make their Teſtaments, as well as Lay Perſons ® ; altho the ſame 


ulr. vol. part. 1. be given or gotten after they be entred into the Miniſtry, and alſo 


fol + e regs, after they have obtained ſuch ſpiritual Promotion p. 
extr. & Covar. i- : a SE? PEE 
bidem. Graſſ. 5 teſtm. q. 34- Perkins tit. deviſes, e. 8. in prin, P Cyn. & alii in Authen. licentiam C. de 


Epiſcopis & Cler, Grail. de 9 teſtm. g. 34+ n. 2+ 
If any Thing do appertain unto them in Right of their Church, 


then we are to conſider whether the fame be moveable or not. For 

(8) of immoveable Things, as of Houſes, or of Demeans, or of 

EE Glebe, and ſuch like, Eccleſiaſtical Perſons cannot diſpoſe by their 
aw a= es Teſtaments a; nor of the Trees or Fruits growing upon the ſame 
Jacroian. ECCICL. c. - . 
cum in Officiis. c. Demeans, or Glebe r; ſaving (9) where the Incumbent, before his 


7 


relatum. el. 2. de Death, hath cauſed any of his Glebe-Lands to be manured and 


teſtm. extr. Per- : ; | i 
ing tit. deviſes. in ſown at his proper Coſts and Charges with any Corn or Grain; for 
—_ IE in this Caſe fue Incumbent may make and Joclars his Teſtament 
* yy Sr we of all the Profits of the Corn growing upon the ſame Glebe-Lands 
— libri qui in- ſo manured and ſown, by Force of the Statutes of this Realm f. 
ſcribirur, An _ Which Statute is agreeable to the Cuſtom of other Nations, name- 
Lsuar. fl. C. Kuno ly of France and Spain: The general Cuſtom of which Countries 
28. c. 11. 5, that all ſecular Clerks may freely diſpoſe of the Fruits and Pro- 
fits ariſing out of their Benefices, not only by alienating the ſame 

© - whilſt they be yet living, by Way of Bargain and Sale, or other 
Contracts; but alſo by deviſing or bequeathing the ſame in their laſt 


e Sermient. Tra&, Wills and Teſtaments :. Inſomuch that if the ſaid ſecular Clerks 


reddit. eccle- 
Va c. 6. & c. 8. Veruntamen dicta con ſuetudo non complectitur Epiſcopos ; illi enim de fruftibus Eccle- 
ſiaſticis per viam ultimæ voluntatis non diſponunt. OED 5 "OE 
ou 


4 
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Parſonage, Vicarage, 
ſpiritual Promotion, Benefice, Dignity or Office, (Chaunteries only witten I. 1: Pre. 


4 - 4 . 


| : 7 


ſhould not alienate the ſame in their Life-time, nor deviſe the ſame 
by their laſt Will, but die inteſtate ; yet, by the ſaid Cuſtom, their 
Succeſſors in their Benefices ſhould not reap the ſame ®. Which * Serminent. ubi 
Thing is alſo obſerved here in England, «Hh Clergymen dying fu pra, jms oor 
inteſtate, the Adminiſtration of their Goods is uſually committed, nam quoad hos fer- 
as of other Lay Perſons; by Force of which Adminiſtration, the __ * ee 
ſaid Adminiſtrators enter to all thoſe Goods and Chattels whereof Canonicu n 
the ſaid Clergymen dying might make their Wills *. And altho' Id quod nemo 
( o) heretofore, as well by general Cuſtom of this Realm), as by — — 

ial Conſtitution 2, it was lawful for Parſons and Vicars, after » Lindw. in c. nul- 


the Feaſt of the Annunciation of the bleſſed Virgin *, and in ſome lus rector. de con- 


: ſuerud, lib. 1. pro- 
Places after the Feaſt of St. Mark b, to make their Teſtaments of vincial. conſtkue 


the Fruits of their Livings, albeit not as yet received, but payable Cant 

that Year or the Harveſt following; nevertheleſs by the Statutes of es bt. Je rec- 

this Realm, ſuch Cuſtom and Conſtitution is taken away; by which fuerud. lib. 1. pro- 

Statute ©, (11) All Fruits, Tithes, Oblations, and other Emolu- vincial. conſtituc, 

ments whatſoever belonging to any Archdeaconry, Deanery, Prebend, « d. e. nullus. 
ſpital, Wardenſhip,  Provoſiſhip,. or. other d. c. cum inter 


vincial. conſtit. E- 


excepted,) growing, riſing or coming, during the Time of the-V/ata- borac. 


tion of the ſame ſpiritual Promotion, belong to-the next. Incumbent, d. Stat. H. 8. an. 


and to his Executors, towards the Payment of the Firſt Fruit. 


Of Goods (12) moveable which an Eccleſiaſtical Perſon poſſeſſeth, 
though the ſame were gotten in Right of the Church, or by Means 
of his Eccleſiaſtical Living, he may make his Teſtament, like as *Lindw. in d. e. 
of any other his temporal Goods 4 ; whether ſuch Eccleſiaſti- nullus. verb. lega- 


cal Perſon be . Biſhop, Dean, | Archdeacon, Prebendary, Parſon, lib. — 7 


or Vicar, certain Caſes only excepted ©. Jig. (13) of Goods which Quod: verum qui- 


f it ar f - 1 dem eſt jure ſeu 
a Biſhop hath common with a Dean or Chapter f, or which a Dean cnfuetudlne — 
or Chapter have common to themſelves e; or which a Maſter or regni Anglia: ied 
Brethren of an Hoſpital or College have alſo amongſt themſelves, attento jure eano. 


in the Right of their Houſe h; or of Goods which are dedicated to d dinbe. abb. mn 


the Service of God, as Ornaments of the Church i; or of the Ec- d. c. relatum el, 


cleſiaſtical Rights not received, or not due nor payable in the Time ar 2 
of the Incumbency of the Teſtator, but reſerved to the next In- 725. Graf: q teſtm. 


cumbent k: In which Caſes it is not lawful for Eccleſiaſtical Per- 1 
ſons to make their Teſtaments of ſuch Goods; which Caſes except- g joga. ert. = 
ed, it is lawful for an Eccleſiaſtical Perſon to declare his Will I, kins tit. deviſes, in 
either of the Goods themſelves, (if they remain and are extant, ) P72c-Doc. & Stud. 
| . ; 3 ib. 2. c. 39. * 

or of the Money taken for the ſame being ſold or alienated m. 3 Firzh. Abridg. 
| | | tit. teſtm.'n. 1. 

v Perkins, Do&. & Stud. ubi ſupra. i Etymologia eft, quia hujuſmodi rerum nullum eſt commercium. 6 
nullius. Inſtit. de rerum 3 juſ. K d. Stat. H. 8. an, 28. c. 11. | Exceptio enim firmat regulam in non ex- 
ceptis Dec. in L. 1. de reg. jur. fl. = Iſtud verum jure quo nos utimur: artic. cler. c. 1. Doct. & Stud, lib. 
2. c. 39. Secus jure can. Panor. in d. c. relatum. el. 2. n. 3. Graſſ. d. $ teſtm. q. 34. Jul. Clar. 5 teſtm. q 27. 


It appeareth by many Records in the Reigns of H. 3. and E. 1. 
that by the Law and Cuſtom of England no Biſhop could make 
his Will of his Goods or Chattels coming of his Biſhoprick, Gc. 
without the King's Licence n. The Biſhops, that they might freely « Rot. elauf 30 H. 


make their Wills, yielded to give to the King after their Deceaſes 3. m. 4. Thomas 


reſpectively for ever ſix Things: 1. Their beſt Horſe or Palfry with de, Stanford. Roc, 


: l | l pat. 13 E. 1. m. 21. 

Bridle and Saddle, 2. a Cloak with a Cape, 3. one Cup with a Rex licentiam de- 

re: I | 4 it Epiſc. Bangor. 

* _ de H. 2 E. 2. in Scacc, proceſſ. verſ Epiſcop, de Bath & Wells. 21 ar 3. fol. 60. Inſtitut. part. 4. 
P 2 Cover, 


pd Bald. in auth. hoc 
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Cover, 4. one Baſon and Ewer, 5. one Ring of Gold, 6. his Ken- 
nel of Hounds. For theſe a Writ ifſueth out of the Exchequer 


after the Deceaſe of every Biſhop. This Duty is fometimes called 
| Multura or Mulctura de Epiſcopis, ſometimes Monutier, 8c. 


6 XXVI1I. Of Kings. 


1. Examples borrowed out of the Old Teftanient, whereby it may 
ſeem lawful for Kings to give away their Kingdoms. - 

2. Certain humane Reaſons tending to the ſame Purpoſe. 

3. Other Examples, taken out of the prophane Hiſtories, of Kings 
which have diſpoſed of their Kingdoms by their Teftaments. 

4. By — Civil and Canon Laws, a King cannot give away his 
Kingdom. © | 

5. Whether by the Laws of this Realm, a King may give away 
his Kingdom. | * 

6. An uncertain Concluſion. 


* 


— 3 may ſeem lawful for a King by his Teſtament to make his 
Heir whomſoever he ſhall think good, or to leave his Kingdom 

to whom he will, both by God's Law and Man's Law. | 
By God's Law, becauſe (1) Moſes, a Man to whom God did 
ſpeak as it were Pace to Pace, left the Principality or Government 
2 Devr.c.ult.ver-9: of the Mraelites to Foſua e, being of the Tribe of Ephraim p, and 
Self. in e. Moſes. not to any of his own Tribe, which was the Tribe of Lev d. 
+ Phil. Franc. in King David likewiſe, a Man after God's own Heart, did beſtow the 
1 Kingdom on Solomon r, having the fame Time an elder Son, name- 
e. Moſes ly Adoniahf, The ſame Hlomon, the wiſeſt Man that ever was, 
* Lib. v Rote 1- or ſhall be *, whilſt he reigned as King, did give unto Hiram King 
en. of Tyrus twenty Cities of the Kingdom of Hrael, ſituate in the 
© eod. c. verſie. 41. Land of Galilee ®. The holy Patriarch Jacob alſo, even he that 
cum ſequent. . wraſtled with an Angel x, deprived his eldeſt Son Rubes of his Birth- 


e FRY OE: right, and gave the ſame to the Sons of Foſeph ?, 


12. 


21 Reg. c. 9. verſ. 


. 11. * Geneſ. e. 32. verſ. 24, &c. 7 Gen. c. 49. 1 Paralip. c. 5. in prince. 


By Man's Law, becauſe (2) the Voice and Will of a Prince hath 
2 1 : * & quod. the Force of a Law * ; becauſe alſo a King is ſaid to be a mortal 
lan de . “ God ®; and therefore what he commandeth ought to be obeyed 


en. & civil. 
Bald. in g prote- without Reſiſtence b, if it doth not repugn the Law of God im- 
_ 8 *- mortal ©, To be ſhort, if a King might not diſpoſe of his own 
fader. n. 14. Plal. Kingdom at his own Pleaſure, then his State were not fo good as 
82. verſ. 6. the State of his Subject 4 ; for the meaneſt Subject may freely dif- 
amplius. C. defidei- Poſe of his own ©. Beſides which urgent Reaſons, whereby appear- 


com. n. 10. quem eth the Root and Life of this humane Law, there be ſundry preg- 


velim vidcas. 


io pov 22 ver. Root, have in ſundry Ages and Countries brought both fair and 
good Fruit ; whereby the Force and Efficacy of that Law hath 


29. 
« Oldr. on. 94 deen made manifeſt to all the World. Let theſe few ſuffice for a 


in fin. 
< Supra cad. part. Taſte. It is recorded that Attalus, a King in Aſia the leſs, did in 
in prin. his Feſtament inſtitute the Romas People his Heir, who by Virtue 


r Florus 1. 2. Hot- Of that Teſtament did enjoy the Kingdom f. Likewiſe that Alexan- 
tom. illuſtr. queſt, der King of Ægypt did bequeath unto the ſame Roman "RO the 
ET 3 | — Kingdom 


nant (3) Examples, which, as Branches ſpringing from that lively 
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Kingdom of Alexandria and Ag * s. Ptolemæus the King of s Cicero Orat. 1 
At gave away the Kingdom of the Cyrenes h. Unguinus was fu lg 2. 8. 1 "95 
King of the Goths by the Appointment of Haldanus i. To come » Hottoman d. e. 1. 
nearer, (I mean in reſpe& of Place, not of Time,) we may read Eodem loci. 
how Praſutagus, one of the Kings of this Realm of England, a 
little after the Death of Chrift, did make the Emperor Nero his, : 
Heir k. And divers other Kings have done the like I. So that it is no" 
neither new nor ſtrange, that Kings have by their Teſtaments given 290. alias fol. 355. 
away their Kingdoms from thoſe who otherwiſe ſhould. have enjoyed 2 3 llt dip. 
the ſame. : | 2. fol. 45. | 
Notwithſtanding, (4) as well by the Civil Law m as by the Ca- ® Bar. & Angel. 
non Law ®, (with which the (5) Laws of this our Realm of Eng- R 6 
land do in this Point ſeem to join ®,) it is unlawful for a King to aut clam. Jaſ. in 
give away his Kingdom from his lawful Heirs; for the Confirma- C., debitorum. O. 


i : . de paRis. Bald. in 
tion whereof divers Writers. uſe divers. Reaſons P. „ 


; Ne n. 32. Vaſq. de ſuc- 
ceſ. crea. 5 26. lin. 3. * Innocen. Cardinal. Imol. Panor. Jo. de Anan. & alii in c. intelle&o. de juretur. 
extr. Felin. in c. dile&i. de major. & ob. extr. ® Fitzh. Abridg. tir. deviſe, n. 5. tit. execut. n. 108. hiſce 
verbis: L opinion de pluis Juſtices & Doctors del Canon and Civil ley, aſſembles in le Eſchequer chambre, 

uant Roy ws” quart moruft, fuit que il puit faier teſtm. & legacy des biens que il aver; mez dez biens 

e Royalme, aſſa voyer ancient Corone & Juels, il ne puit. Eodem tendunt quæ à Guliel. Lamberto, 
viro doctiſſimo, tranſcripta ſunt, ſub hac verborum ſerie: Debet vero de jure rex omnes terras & honores, 
omnes dignitates, & jura, & libertates Coronæ regni hujus, in integrum cum omni integritate & ſine dimi- 
nutione ſervare & defendere, &c. lib. de priſcis Angl. legib. tit. de reg. offic. fol. 130. o De hac quæſti- 
_ conſulas Franc. Hotto. Juriſconſultorum omnium, quos iſta peperit ætas, celeberrimum, lib. 1. illuſtr. 
qu C. Is N ö ä 


The Biſhops, Lords and Commons aſſented in full Parliament, 
that the King, his Heirs and Succeſſors might lawfully make their 
Teſtaments, and that Execution ſhould be done of the ſame ; where- 2 
of ſome Doubt was made before 1. See Rot. par. 1 H. 5. u. 13.4 Rot. parl. 16 R. 
the Teſtament of King Hen. 4. and his Executors refuſed, the Arch- 2 
biſhop of Canterbury was to grant Adminiſtration, with the Teſta- 12 kl. 5 v. 2 1. 
ment annexed to the ſame. See 1 H. 6. u. 18. the laſt Will and part. 4. fo. 335. 4. 
Teſtament of H. 5. 10 H. 6. . 27. i + 
But (6) amongſt all their Reaſons, I ſee none to induce me to ad- 

venture any farther into the Examination of this deep and dange- 
rous Queſtion ; much leſs to proceed to the Concluſion ; not only 
becauſe the ſame, being ſo high an Object, doth far exceed the ſlen- 
der Capacity of a mean Subject; but alſo for that this princeiy 
Controverſy, as it hath ſeldom received ordinary 'Trial heretofore ; 
ſo hereafter, if the Caſe were to be argued in very deed, very 
likely it is to be urged with more violent Arguments and ſharp 
Syllogiſms, than by the unbloody Blows of bare Words, or the 
weak Weapons of Inſtruments made of Paper and Parchment ; and 
on the other Side, to be anſwered with flat Denials of greater 
Force, and Diſtinctions of greater Efficacy, than can proceed from 
any legal or logical Engine; and in the End to be decided and ru- 
led by the dead Stroke of uncivil and martial Canons, rather than 
by any Rule of the Civil or Canon Law. 
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| 
| 
1. The Third principal Part divided into Two Numbers. 
2. The firfs Member Threefold, | . | 3 4 


N the (1) Third Part of this teſtamentary Treatiſe, there is to 
1 be ſhewed, firſt what Things, and then how much, the Teſta- 
tor may diſpoſe or deviſe by his Teſtament. EE | 
Concerning the (2) former of theſe, it ſhall not be amiſs to ſpeak 
: firſt of the bequeathing or deviſing of Lands, Tenements and He- 

2 Infra cad. part. reditaments *, ſecondly, of the bequeathing or deviſing of Goods 
$. 2.34 | dart. aud Chattels o, and thirdly, Of the Committing of the Tuition of 
$6. 5, 6. Part. Children, and Cuſtody of their Portions and Rights during their 
, 7 2 — part. Minorities e. | 1 


6. II. Of the Deviſe of Lands. 


1. The Rule of the Deviſe of Lands is negative. 
2. The Exceptions of this Rule are of Two Sorts. 


Rue it is, that this Matter of the Deviſe of Lands, Tenements 
and Hereditaments, within this Realm of England, with all 
Queſtions incident thereunto, is to be determined according to the 
Laws temporal of this Realm, and is not ſubje& to the Rules and 
Deciſions of the Laws Civil or Eccleſiaſtical. 
Touching (1) the Bequeſt or Deviſe of Lands, Tenements and 
Hereditaments, this appeareth to be a true Poſition, and ground a- 
3 | greeable 
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greeable to the Civil Law 4, and alſo the Laws of this Realm e, c. Iniperialis. de 


That Lands, Tenements or Hereditaments, cannot be diſpoſed or me GO _ 
deviſed by Will, but in (2) certain Caſes: Of which ſome are ap- in c. 1. de ſueceff. 


oe by Force of certain Cuſtoms * within this Realm; and ſome fed, f f 
| | e. 10. in prine; Dot, 

# 5 3 $ y 4 6 3 & Stud. | $ C. 8. 
Perkins, tit. Deviſe 102, Infra $. prox. s Infra ead. part: 5. 4 


H. III. Certain Cafes approved by Cuſtom, wherein 
it is lawful to deviſe Lands, Tenements or Heredi- 
taments. | 35 1 . 


1. Gavelkind Lands may be deviſed by Mill. | 
2. The Cauſe wherefore the Cuſtom of Gavelkind did continue: 
3. Burgage Lands deviſable by Will. | 
4. To whom, and after what Manner Burgage Lands be deviſable; 
5. Whether any other Perſon may deviſe Burgage Lands but a 
_ Citizen. © | | 9 0 
6. Burgage Tenure, a Kind of Tenure in Socage. 
7. — Livery of Seifin be needful, where Burgage Land is 
eviſed, 
8. Whether the Jointenant may bequeath hit Part Burgage 
Land otherwiſe deviſable. | . 

9. Of Lands deviſed to certain Uſes. 1 

10. The Cuftom of devifing Lands to Feoffees reformed: 


| 11. The Cauſe of this Reformation. 


12. The Statute or Atl of Refe ormation. 


Gavelkind : For ſuch, by antient Cuſtom, may be given or deviſed "Dyerfolr werd, 
by Will h. For (2) after that Villiam Duke of Normandy had in- Low, verb. Gael 
axel IG mg | 
the Kentiſhmen yielded, but upon Condition, that they might en- fufds regni zurifpe- 
joy their antient Cuſtoms of Gavelkind ; which was granted unto ritis. Trac de re- 
them, and ſince hath continued i. Amongſt which Cuſtoms, being Pub. Ang. fol. 10). 


Lambert Peram- 


| It became a Queſtion, 41270 15 Car. 1. whether Lands in (Zavel- Cro: Cat. 361. | 
kind holden in Socage, could be deviſed by Will, 65 e.) Whether L v. Brooks 
there was any Cuſtom in Kent before the I Statute of Wills, to ! 32 H. 8. 
ſupport ſuch a Deviſe; and it was infiſted, that there was ſuch a _- - 
Cuſtom, for m Fitzherbert in his Natura Brevium, tells us, that E. N. B. 198. H. 
the Writ Ex gravi querela lies where a Man is ſeiſed of Lands, Cc. ber i. 
in Gavelkind, which Time out of Mind have been deviſable by Wilt, 

and accordingly are deviſed ; then this Writ will lie to compel the 

Execution of ſuch Deviſe ; and Mr. Lambert, in his Perambulation 

of Kent, is of Opinion, that Lands held in Gavelkind may be given 


— 
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or ſold, where by the Word Given tis meant by Vill, and ſold is 
meant by Deed; and many Wills were produced out of the Regi- 
ſters of Canterbury and Rocheſter, where Gavelkind Lands were de- 


viſed before the Statute of Wills, (ↄis.) in the Reigns of H. 6. 


Edew. 4. and H. 7. and ſome Verdicts by which ſuch Cuſtom was 
found of late Years; and there was a very old Precedent produced 
out of Lambert, which was a Will of Gavelkind Lands before the 
Conqueſt; and upon a full Evidence there was a Verdict for the 

Cuſtom in that Caſe, and ſo there was in the preſent Caſe. 
| The (3) ſecond Caſe is, When the Lands or Tenements be holden 
e Fitzherb Na. Bre. in Burgage Tenure n. For it is the Cuſtom of divers Cities and Bo- 
erer üg er dend roughs of this Land, (as in London, York, Oxford, &c.) (4) that 
i. 1. c. j. & 10. ſuch Perſons as are ſeiſed of Lands, Tenements or Hereditaments, 
lying and being in ſuch Cities or Boroughs, as hold the ſame in Bur- 
gage Tenure, may by their Teſtaments or Laſt Wills give or be- 
9 Brook Abridg. tit. queath the ſame to whom they will 9, to hold in Fec- ſimple, or in 
Firn in d. Br. vr Fee-tail, or for Life, or Years, or otherwiſe : And ſuch Bequeſt or 
gravi querela.Do&. Deviſe is good P, the Will being lawfully made, and proved before 
Stud. c. 7. & 10. the Ordinary, es touching the Goods and Chattels bequeathed in 


Lindw. in c. ſtatut, i 
>a — lib z. the ſame, and enrolled before the Mayor of the ſaid City or Bo- 


ont. yorh..ce werb. proved before the Ordinary, or inrolled, wherein Lands only, and 
laiealis feodi, eod. e. no Goods and Chattels, are bequeathed 7. For in ſome Places, by 
PFitzherand-BIev. the Cuſtom there uſed, the Deviſee may enter to the Lands deviſed 
ex gravi querela. ; , 
«Fitzherb.in d. Bre. Of his own Authority, without any Probate or Inrollment prece- 
ex gravi querela. dent: And in other Places he is to be put in Seiſin or Poſſeſſion by 
— — em the Bailiff f. Neither is it neceſſary that the Will, wherein Burgage 
# Brook d. tit. De- Land is deviſed, ſhould be written according to the Form preſcribed 
viſe, 3. 43: prinet- in the Statute of Henry the Eighth *, the ſaid Land being deviſable 
urgage, fol. 43. before the making of that Statute, preſcribing a Form of the Deviſe 
* H. 8. 32. cap. 1. of Lands which could, not paſs by Will before the making of that 
Sup. part 1. f. 11. Statute, as I have formerly declared u. And it (5) ſeemeth not to 
9 be needful to the Validity of the Deviſe in this Caſe, that the Teſta- 
| tor ſhould be a Citizen or Burgeſs of that City or Borough where the 
L.Lands or Tenements deviſed - lie: But it is ſufficient, if the Lands 
* Brook tit, Deviſe, and 'Tenements be holden in Burgage *. For that not he only is 
. 3% , + faid to hold in Burgage who is a Citizen or Burgeſs of the Place where 
the Lands or Tenements be, and holdeth of the King, or other Lord, 
Lands or Tenements lying in the City or Borough, yielding there- 
fore to his ſaid Lord a certain yearly Rent: But he alſo that is no 
Citizen or Burgeſs, which holdeth of any Lord, Lands or Tene- 
old Tenures, verb. ments in Burgage, yielding unto him a certain Rent by the Year ). 


provincial. conſtit. rough 9, Howbeit, it is not always 1 that the Teſtament be 


Burgage. ' „ Which (6) Tenure in Burgage is but a Kind of Tenure in Socage 2 
1 Li ] I B 15 . . . . 0 CES k 8 4 
„in ine. Howbeit there is this Difference betwixt Citizens, Burgeſſes and 


Se, in . | 
8 "(EK Freemen, and thoſe which be not; that is to ſay, Citizens, Burgeſ- 
es and Freemen may bequeath their Burgage Lands to Mortmain, 
2 3 tit. which others cannot do a2. And (7) in ſome Borough, by the Cuſtom 
dit. Devise, n. 22.28. thereof, a Man may deviſe by his Teſtament, lawfully made, his 
Do. & Stud. lib. 1. Lands and Tenements which he hath in Fee- ſimple within the ſame 
8 Borough at the Time of his Death; and by Force thereof the De- 

viſee, after the Death of the Teſtator, may enter into the Tene- 
ments to him deviſed, to have and to hold to him after the Form 


and Effect of the Deviſe, without any Livery of Seiſin thereof to be 


Littleton, tit. Bur- made unto him d. But (8) if there be Two joint Tenants in Fee- 
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imple within one Borough, where the Lands and Tenements within 
the ſame be deviſable by Teſtament, if one of the ſaid Jointenants de- 
viſe that which to him belongeth, and die, this Deviſe or Legacy is 


void ©, The Reaſon is, for that no Deviſe 


take Effect till after © 


but by his Death all the Land doth by the Law of this Realm come 
to the Survivor, who neither claimeth nor hath any 'Thing by De- 


viſe but of his own Right by the Survivor, according to the Courſe aprinci 
of the Law of this Land: And for this Cauſe ſuch Deviſe is void d. fol. 20. 


Another (9) Caſe there was alſo ſometimes uſed and practiſed, of 
deviſing Lands, Tenements and Hereditaments, by Wills to certain 
Uſes, Intents and Truſts: Which Wills or Teſtaments of Lands, 
3 and Hereditaments in Feoffees Hands were for the Time 
accounted and taken for good e. l 

But (10) this Cuſtom was reformed in many Things, for (11) dis 
vers good Conſiderations: Namely, becauſe by the Common Law 
of this Realm, Lands, Tenements and Hereditaments, be. not de- 
viſeable by Teſtament ; and alſo for that ſuch Deviſes were not on- 
ly hurtful to the Heir of the Teſtator, being many Times thereby 
diſinherited, but alſo for that divers other Inconveniences did by Rea- 
ſon thereof inſue; as that the Lords loſt their Wards, ' Marriages; 
Reliefs, Heriots, Eſcheats, Aids 2 faire fits chivaler, & pur file 
marier. Furthermore, by Occaſion of ſuch Wills, and other Con- 
veyances to ſecret Intents, Uſes and 'Truſts, Men could not be cer- 
tainly aſſured of any Lands by them purchaſed, nor knew they a- 
gainſt whom they ſhould uſe their Actions and Executions for their 
Rights and Titles. Beſides this, Men married loſt their 'Tenancies 
by the Curteſy, Women their Dowries; finally, the Prince himſelf 
loſt the Profits of the Lands of Perſons attainted. For Reforma- 


tion whereof a Statute was made in the Time of King Henry the f d. Star. H. 8. 27, 
. >» "A f 
Eighth, and enacted as followeth f. VVV | | 
That is to ſay, (12) © That where any Perſon or Perſons Rand or The Right and Poſ- 
1 on 0 Lands is to 
a * f e in 
“ and in any Honours, Caſtles, Manors, Lands, Tenements, Rents, Uſe they are limited. 


© be ſeiſed, or at any Time hereafter ſhall happen to be ſeiſed, of 


« Services, Reverſions, Remainders, or other Hereditaments, zo the 
* Uſe, Confidence or Truſt of any other Perſon or Perſons, or of any 
* Body politick, by Reaſon of any Bargain, Sale, or Feoffment, Fine, 
© Recovery, Covenant, Contract, Agreement, Will, or otherwiſe by 
* any Manner of Means whatſoever it be, that in every ſuch Caſe, 
© all and every ſuch Perſon and Perſons, and Bodies politick, that 
& have or hereafter ſhall have any ſuch Uſe, Confidence, or 'T ruſt, 
© in Fee-ſimple, Fee-tail, for Term of Life or of Years, or other- 
“ wiſe, or any Uſe, Confidence or Truſt in Remainder or Reverter, 
© ſhall from henceforth ſtand and be ſeiſed, deemed and adjudged 
© in lawful Seiſin, Eſtate and Poſſeſſion of and in the ſame Honours, 
* Caſtles, Manors, Lands, Tenements, Rents, Services, Reverſions, 
“Remainders and Hereditaments, with their Appurtenances, to all 
© Intents, Conſtructions and Purpoſes in the Law, of and in ſuch 
© like Eſtates as they had, or ſhall have, in Uſe, Truſt or Confi- 
* dence, of, or in the ſame. And that the Eſtate, Title, Right and 
Poſſeſſion, that was in ſuch Perſon or Perſons that were or hereaf- 
c ter ſhall be ſeiſed of any Lands, 'Tenements or Hereditaments, to 
the Uſe, Confidence or Truſt of any ſuch Perſon or Perſons, or of 
* any Body politick, be from henceforth clearly deemed and ad- 
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« judged to be in him or them that have, or hereafter ſhall have, 
ce ſuch Uſe, Confidence or Truſt, after ſuch Quality, Manner, Form 
« and Condition, as they had before, in or to the Uſe, Confidence 
« or 'Truſt, that was in them. | 

« And be it farther enacted by the Authority aforeſaid, That where 
« divers and many Perſons be or hereafter ſhall happen to be jointly 
ce ſeiſed of and in any Lands, Tenements, Rents, Reverſions, Re- 
© mainders, or other Hereditaments, to the Uſe, Confidence or 
c 'Truſt of any of them that be ſo jointly ſeiſed, that in every ſuch 
ce Caſe, he or thoſe Perſon or Perſons which have, or hereafter ſhall 
« have, any ſuch Uſes, Confidence or Truſt, in any ſuch Lands, 


© Tenements, Rents, Reverſions, Remainders, or Hereditaments, 


cc ſhall from henceforth have, and be deemed and adjudged to have, 


e only to him or them that have, or hereafter ſhall have, ſuch Uſe, 


« Confidence or Truſt, ſuch Eſtate, Poſſeſſion and Seiſin of and in the 


c ſame Lands, Tenements, Rents, Reverſions, Remainders, or o- 


« ther Hereditaments, in like Nature, Manner, Form, Condition 
cc and Courſe, as he or they had before in the Uſe, Confidence or 
<« 'Truſt of the ſame Lands, Tenements or Hereditaments: Saving 
ce and reſerving to all and ſingular Perſons, and Bodies politick, 
« their Heirs and Succeſſors, other than him or thoſe Perſon or Per- 
ce ſons which be ſeiſed, or hereafter ſhall be ſeiſed, of any Lands, 
« 'Tenements or Hereditaments, to any Uſe, Confidence or Truſt, all 
« ſuch Right, Title, Entry, Intereſt, Poſſeſſion, Rents and Actions, 
ce as they or any of them had, or might have had, before the Ma- 
« king of this Act. 3 

« And alſo ſaving to all and ſingular thoſe Perſons, and to their 
* Heirs, which be or hereafter ſhall be ſeiſed to any Uſe, all ſuch 
« former Right, Title, Entry, Intereſt, Poſſeſſion, Rents, Cuſtoms, 
Services, and Actions, as they or any of them might have had to 
<« his or their own proper Uſe, in or to any Manors, Lands, Tene- 
% ments, Rents or Hereditaments, whereof they be, or hereafter 
© ſhall be ſeiſed to any other Uſe, as if this preſent Act had never 
« been had or made; any Thing contained in this Act to the con- 
© trary notwithſtanding. 

And where alſo divers Perſons ſtand and be ſeiſed of and in any 
“Lands, Tenements or Hereditaments, in Fee-ſimple or otherwiſe, 
to the Uſe or Intent that ſome other Perſon or Perſons ſhall have 
ce and perceive ycarly to them, and to his or their Heirs, one annual 
© Rent of Ten Pounds, or more or leſs, out of the ſame Lands and 
* 'Tenements; and ſome other Perſon, one other annual Rent to 
© him and his Aſſigns, for Term of Life or Years, or for ſome other 
“ ſpecial Time, according to ſuch Intent and Uſe as hath been here- 
© tofore declared, limited and made thereof: Be it therefore enact- 
© ed by the Authority aforeſaid, That in every ſuch Caſe, the ſame 
c Perſons, their Heirs and Aſſigns, that have ſuch Uſe and Intereſt, 
* to have and perceive any ſuch annual Rents out of any Lands, 


Tenements or Hereditaments, that they and every of them, their 


« Heirs and Aſſigns, be adjudged and deemed to be in Poſſeſſion and 
* Seiſin of the ſame Rent, of and in ſuch like Eſtate, as they had in 
the Title, Intereſt, or Uſe of the ſaid Rent or Profit, and as if a 
<« ſufficient Grant or other lawful Conveyance had been made and 
© executed to them, by ſuch as were or ſhall be ſeiſed to the Uſe or 
© Intent of any ſuch Rent, to be had, made, or payed, according to 
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« the very Truſt and Intent thereof. And that all and every ſuch 
<« Perſon or Perſons as have, or hereafter ſhall have, any Title, Uſe 
and Intereſt, in or to any ſuch Rent or Profit, ſhall lawfully di- 
« ſtrain for Non-payment of the ſaid Rent, and in their own Nan e; 
“ make Advowries, or by their Bailiffs or Servants make Cognizances 
« and Juſtifications, and have all other Suits, Entries, and Reme- 
« dies for ſuch Rents, as if the ſame Rents had been actually and 
« really granted to them, with ſufficient Clauſes of Diſtreſs, Re- 


ev 


c 


** 


A A 


« entry, or otherwiſe, according to ſuch Conditions, Pains, or other 


Things, limited and appointed upon the Truſt and Intent, for Pay- 
“ment of Surety of ſuch Rent. | 


And be it farther enacted by the Authority aforeſaid, That 


« whereas divers Perſons have purchaſed, or have Eſtate made and 
“ conveyed of and in divers Lands, Tenements and Hereditaments, 
« unto them and to their Wives, and to the Heirs of the Husband, 
«© or to the Husband and to the Wife, and to the Heirs of their 
« 'Two Bodies begotten, or to the Heirs of one of their Bodies 
© begotten, or to the Husband and to the Wife for Term of 
« their Lives, or for Term of Life of the ſaid Wife; or where any 
« ſuch Eſtate or Purchaſe of any Lands, Tenements or Heredita- 
«© ments; hath been or hereafter ſhall be made to any Husband and 
ce to his Wife, in Manner and Form above expreſſed, or to any other 
« Perſon or Perſons, and to their Heirs and Aſſigns, to the Uſe and 
“ Behoof of the ſaid Husband and Wife, or to the Uſe of the Wife, 
« as is before rehearſed, for the Jointure of the Wife: That then, in 
« every ſuch Caſe, every Woman married, having ſuch Jointure 


FF 


* 


& made, or hereafter to be made, ſhall not claim, nor have Title 
© to have any Dowry of the Reſidue of the Lands, Tenements or 


« Hereditaments, that at any 'Time were her ſaid Husband's, by 
« whom ſhe hath any ſuch Jointure, nor ſhall demand nor claim her 
« Dowry of and againſt them that have the Eands and Inheritances 


« of her ſaid Husband. But if ſhe have no ſuch Jointure, then ſhe 


« ſhall be admitted and inabled to purſue, have and demand her 
% Dowry, by Writ of Dowry, after the due Courſe and Order of the 


“Common Laws of this Realm; this Act or any Law or Proviſion 


« made to the contrary thereof notwithſtanding. 

© Provided alway, That if any ſuch Woman be lawfully expulſed 
© or evicted from her ſaid Jointure, or from any Part thereof, with- 
out any Fraud or Covin, by lawful Entry, Action, or by Diſcon- 


< tinuance of her Husband ; then every ſuch Woman ſhall be in- 


* dowed of as much of the Reſidue of her Husband's Tenements 
© or Hereditaments, whereof ſhe was before dowable, as the ſame 
Lands and Tenements ſo evicted and expulſed ſhall amount or ex- 
© tend unto. | $4 

Provided alſo, That this Act, nor any Thing therein contained 
or expreſſed, extend, or be in any wiſe hurtful or prejudicial to 
* any Woman or Women heretofore being married, of, for or con- 


* cerning ſuch Right, Title, Uſe, Intereſt, or Poſſeſſion, as they or 


* any of them have, claim, or pretend to have, for her or their 
Jointure or Dowry, of, in, or to, any Manors, Lands, Tenements, 
© or other Hereditaments, of any of their late Husbands, being now 
dead or deceaſed; any Thing contained in this Act to the contrary 
o notwithſtanding. | | 
Provided alle, That if any Wife have, or hereafter ſhall have, 
< any Manors, Lands, 'Tenements or Hereditaments, unto her given 
Q 2 | * Or 


7 
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cc 
cc 


or aſſured after Marriage for Term of her Life, or otherwiſe in 
Jointure, except the ſame Aſſurance be to her made by Act of 
Parliament, and the ſaid Wife after that Fortune to over-live the 
ſme her Husband, in whoſe Time the ſaid Jointure was made 
or aſſured unto her; that then the ſame Wife, ſo over-living, ſhall 
and my at her Liberty, after the Death of her ſaid Husband, re- 
fuſe to have and take the Lands and Tenements ſo to her given, 
appointed, or aſſured, during the Coverture, for Term of her 
Life, or otherwiſe in Jointure, except the fame Aflurance be to 
her made by A& of Parliament, as is aforeſaid ; and thereupon to 


c have, ask, demand and take, her Dowry by Writ of Dowry, or 


otherwiſe, according to the Common Law, of and in all ſuch 
Lands, Tenements and Hereditaments, as her Husband was and 
ſtood ſeiſed of in any State of Inheritance, at any 'Time during the 
Coverture ; any Thing contained in this Act to the contrary in any 
wiſe notwithſtanding. 

ce Provided alſo, That this preſent Act, or any Thing therein con- 


tained, do not extend, or be at any Time hereafter interpreted, 


expounded or taken, to extinct, releaſe, diſcharge or ſuſpend any 
Statute, Recognizance, or other Bond, by the Execution of any 
Eſtate of or in any Lands, Tenements or Hereditaments, by the 


Authority of this Act, to any Perſon or Perſons, or Bodies poli- 


tick ; any Thing contained in this Act to the contrary thereof not- 
withſtanding. ES 

And foraſmuch as great Ambiguities and Doubts may ariſe of 
the Validity and Invalidity of Wills heretofore made of any Lands, 
Tenements and Hereditaments, to the great Trouble of the King's 


Subjects; the King's moſt Royal py ; minding the 'Tranquil- 
is 


lity and Reſt of his loving Subjects, of his moſt excellent and ac- 
cuſtomed Goodneſs, is pleaſed and contented, that it be enacted 
by the Authority of this preſent Parliament, 'That all Manner of 
true and juſt Wills and Teſtaments heretofore made by any Per- 
ſon or Perſons deceaſed, or that ſhall deceaſe before the firſt Day 
of May, that ſhall be in the Year of our Lord God 1536. of 


any Lands, Tenements or other Hereditaments, ſhall be taken 


and. accepted as good and effectual in the Law, after ſuch Fa- 
ſhion, Manner and Form, as they were commonly taken and 
uſed at any 'Time within Forty Years next afore the making of 
this At; any Thing contained in this A&, or in the Preamble 
thereof, or any Opinion of the Common Law, to the contrary 
thereof notwithſtanding, WR 

“ Provided always, That the King's Highneſs ſhall not have, 
demand, or take any Advantage or Profit, for or by Occaſion of 


the executing of any Eſtate only by 1 of this Act, to any 


Perſon or Perſons, or Bodies politick, which now have, or on 
this Side the ſaid firſt Day of May, which ſhall be in the Vear 
of our Lord God 1536. ſhall have, any Uſe or Uſes, 'I'ruſts or 
Confidences, in any Manors, Lands, Tenements or Heredita- 
ments, holden of the King's Highneſs, by Reaſon of primer Sei- 
ſin, Livery, Ouſter le maine, fine for Alienation, Relief, or He- 
riot: But that Fines for Alienations, Reliefs and Heriots, ſhall 
be payed to the King's Highneſs. And alſo Liveries and Ouſter 
le maines ſhall be ſued for Uſes, 'Truſts and Confidences to be 
made and exceuted in Poſſeſſion, by Authority of this Act, after 


4 
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c and from the ſaid firſt Day of May, of Lands and T enements 


ce and other Hereditaments holden of the King, in ſuch Manner and 
« Form, to all Intents, Conſtructions and Purpoſes, as hath hereto- 
cc fore been uſed or accuſtomed by the Order of the Laws of this 
« Realm. . 8 ne es 
provided alſo, That no other Perſon or Perſons, or Bodies poli- 
« tick, of whom any Lands, Tenements or Hereditaments, be or 
c hereafter ſhall be holden, mediate or immediate, ſhall in any wiſe 
© demand or take any Fine, Relief, or Heriot, for or by Occaſion of 


the Executing of any Eſtate by the Authority of this Act, to any 
« Perſon or Perſons, or Bodies politick, before the ſaid firſt Day of 


« May, which ſhall be in the Year of our Lord God 1536, 

« And be it enacted by the Authority aforeſaid, That all and ſin- 
c gular Perſon and Perſons, and Bodies politick, which at any Time 
“ on this Side the ſaid firſt Day of May, which ſhall be in the Year 
« of our Lord God 1536. ſhall have any Eſtate unto them executed 
© of and in any Lands, Tenements or Hereditaments, by the Autho- 
* rity of this Act, ſhall and may have and take the ſame or like Ad- 


« vantage, Benefit, Voucher, Aid- prayer, Remedy, Commodity and 


© Profit, by Action, Entry, Condition, or otherwiſe; to all Intents; 


F Conſtructions and Purpoſes, as the Perſon or Perſons ſeiſed to their 


« Uſe, of or in any ſuch Lands, Tenements or Hereditaments ſo ex- 
© ecuted, had, ſhould, might or ought to have had, at the Time of 
the Execution of the Eſtate thereof, by the Authority of this Act, 
e againſt any other Perſon or Perſons, of or for any Waſte, Difleiſin, 
* 'Treſpaſs, Condition broken, or any other Offence, Cauſe or 
Thing, concerning or touching the ſaid Lands or 'Tenements ſo 
© executed by the Authority of this Ac. FN 


“ Provided alſo, and be it enacted by the Authority aforeſaid; : 


“That Actions now depending againſt any Perſon or Perſons; ſeiſed 
ce of or in any Lands, Tenements or Hereditaments, to any Uſe, 
* 'Truſt or Confidence, ſhall not abate, ne be diſcharged, for or b 
© Reaſon of executing of any Eſtate thereof by Authority of this 
« Act, before the ſaid firſt Day of May, which ſhall be in the Year 
* of our Lord God 1536. any Thing contained in this Act to the 
e contrary notwithſtanding. | 
© Provided alſo, That this Act, or any Thing therein contained, 
„ ſhall not be prejudicial to the King's Highneſs for Wardſhips of 
© Heirs now being within Age, der for Liveries or for Ouſter le 
ai nes, to be ſued by any Perſon or Perſons now being within 


« Age, or of full Age, of any Lands or Tenements unto the ſame 


© Heir or Heirs now already deſcended ; any Thing in this Act con- 
© tained to the contrary notwithſtanding. 5 
Provided alſo, and be it enacted 57 the Authority aforeſaid, 
That all and ſingular Recognizances heretofore knowledged, taken 
or made to the King's Uſe, for or concerning any Recoveries of a- 


* ny Lands, Tenements or Hereditaments, heretofore uſed or had 


* by Writ or Writs of Entry upon Diſſeiſin in Le poſt, ſhall from 
* henceforth be utterly void and of none Effect, to all Intents, Con- 
* ſtrutions and Purpoſes. 


© Provided alſo, That this Act, nor any Thing therein contained, 


* be in any wiſe prejudicial or hurtful to any Perſon or Perſons born 
* in J/ales, or the Marches of the ſame, which ſhall have any E- 


» fate to them executed by Authority of this Act in any Lands, 


« 'Fenements; 
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© Tenements, or other Hereditaments within this Realm, whereof 
e any other Perſon or Perſons now ſtand or be ſeiſed to the Uſe of 
any ſuch Perſon or Perſons born in Males, or the Marches of the 
«© ſame: But that the ſame Perſon or Perſons born in J/ales, or the 
« Marches of the ſame, ſhall or may lawfully have, retain and keep 
© the ſame Lands, Tenements or Hereditaments, whereof Eſtate 
* ſhall be ſo unto them executed by the Authority of this Act, ac- 
ce cording to the Tenor of the ſame; any Thing in this Act con- 
e tained, or any other Act or Proviſion heretofore had or made, to 


the contrary notwithſtanding. . 
Before this Statute was made, if Lands were limited to one and 


4 
his Heirs, to the Uſe of another, the Ceſtui que Uſe might take the 
Profits; and the Perſon in whom the Freehold was veſted was to P 
make Eſtates according to the Direction of the Ceſtui que Uſe, who 0 
had only a bare Truſt, and had no Remedy againſt the other for a q 
Breach of Truſt, but only in Chancery; but now by this Statute as 
the Poſſeſſion is transferred to him who hath the Uſe, and what a 
* Eſtate a Man hath in the Lie, the ſame he hath in Poſ- cc 
E 1/107, ; cc 
1 Rep. 126, 136. But ſeveral Things are required to the Execution of an Uſe 4 
within this Statute: The Firſt is, that ſome Perſon ſhould be ſei- * 
ſed: But the King, a Corporation, an Alien, one attainted, Gc. as 
cannot be ſeiſed to the Uſe of another; nor 'Tenant in Tail, Te- a 
| nant by the Curteſy or in Dower; the Ceftui que Uſe muſt be in * 
* See 11 & 12 Will * Being; there muſt be an Uſe likewiſe in Being, either in Poſſeſ- 8 
— fion, Remainder, or Reverſion, &c. And where one conveys * 
Lands to another by Fine, Fegffment, or Common Recovery, to the . 
Uſe of his Laſt Will; and afterwards by his Will declares the Uſes, 5 
Gc. this he may do without any Conſideration, either of Kindred 0 f 
| or Money. 3 ; | | « | 
Coke Copyholder, It ſeems that Copyhold-Lands are not within this Statute, be- i 
Sef. 54+ cauſe the Transferring the Poſſeſſion to the Uſe by the Operation of 4 b 
Law, without the Allowance of the Lord and the Agreement of 4 lt 


the Tenant, would be to the Prejudice of both. 


—_— — . . SECT. IV. 


Certain Caſes wherein by the Statutes of this Realm it is 
lawful to deviſe Lands, Tenements, or Heredita- 


ments. 


N W follow certain other Caſes authorized by the Statutes of 
| this Realm of England, wherein it is lawful to bequeath or 
deviſe Lands, Tenements and Hereditaments by Will, ſometimes 

wholly, and ſometimes in Part only, or ratably, according to the 

Nature of the Tenure of ſuch Lands, Tenements and Heredita- 

ments, as in the ſame Statutes, which I have here ſet down at 

| large, doth appear, 
| * | 
An 
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An Act declaring how, by the King's Grant, Lands, Te- 
nements and Hereditaments may be by Will, Teſtament, 
or otherwiſe, diſpoſed; and concerning Wards and pri- 
mer Heiſin, &c. 1 


« WI the King's moſt Royal Majeſty, in all the Time of 34, 35 H. 8. cap. 5. 
« his moſt gracious and noble Reign, hath ever been mer- 
ce ciful, loving and benevolent, and a moſt gracious Sovereign Lord, 
« unto all and ſingular his loving and obedient Subjects, and at 
“many Times paſt, hath not only ſhewed and imparted to them 
« generally, by his many and often, great and beneficial Pardons, 
<« heretofore by Authority of his Parliaments granted, but alſo by 
4 divers other Ways and Means, many great and ample Grants and 
ce Benignities, in ſuch wiſe, as all his ſaid Subjects have been moſt 
“ bounden, to the utmoſt of all their Powers and Graces by them 
ce received of God, to render and give unto his Majeſty their moſt 
«© humble Reverence and obedient Thanks and Services, with their 
daily and continual Prayer to Almighty God, for the continual 
| ce Preſervation of his moſt Royal Eſtate in moſt Kingly Honour 
«© and Proſperity: Yet always his Majeſty being replete and en- 
3 « dowed by God with Grace, Goodneſs and Liberality, moſt ten- 
& derly conſidering that his ſaid obedient and loving Subjects can- 
c& not uſe or exerciſe themſelves according to their Eſtates, Degrees, 
« Faculties and Qualities, or bear themſelves in ſuch wiſe, as that 
© they may conveniently keep and maintain their Hoſpitalities and 
« Families, nor the good Educations and bringing up of their law- 
« ful Generations, which in this Realm, laud be to God, is in all 
parts very great and abundant ; but that in Manner of Neceſſity, 
« as by daily Experience is manifeſted and known, they ſhall not 
ce be able of their proper Goods, Chattels, and other moveable Sub- 
“ ſtance, to diſcharge their Debts, and after their Degrees ſet forth 
ce and advance their Children and Poſterities : Wherefore our ſaid 
& Sovereign Lord, moſt virtuouſly conſidering the Mortality that is 
© to every Perſon, at God's Will and Pleaſure, moſt common and 
© uncertain, of his moſt bleſſed — and Liberality, being 
willing to relieve and help his ſaid Subjects in their ſaid Neceſſi- 
© ties and Debility, is contented and pleaſed, that it be ordained 
and enacted by the Authority of this preſent Parliament, in Man- 
© ner and Form as hereafter followeth: That is to ſay, That all 
“ and every, Perſon and Perſons, having, or which hereafter ſhall 


« of have, any Manors, Lands, Tenements or Hereditaments, holden 
** in Socage, or of the Nature of Socage-Tenure, and not having any 
mes * Manors, Lands, Tenements or Hereditaments, holden of the 
the © King our Sovereign Lord by Knight's Service, by Socage-Tenure 
ita- © in chief, or of the Nature of Socage-Tenure in chief, nor of any 


at © other Perſon or Perſons by Knight's Service, from the 2oth Day of 
* 72ly, in the Year of our Lord God 1540. ſhall have full and free ( 

Liberty, Power and Authority, to give, diſpoſe, will and deviſe, 

* as well by his Laſt Will and Teſtament in Writing, or otherwiſe 

An © by any Act or Acts lawfully executed in his Life, all his ſaid Ma- 

cc i R f 
nors, Lands, Tenements or Hereditaments, or any of them, - his 
| * free 
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cc free Will and Pleaſure; any Law, Statute, or other Thing here- 


cc tofore had, made or uſed to the contrary notwithſtanding. 

c And that all and every. Perſon and Perſons having Manors, 
« Lands, Tenements or Hereditaments, holden of the King our So- 
cc vereign Lord, his Heirs or Succeſſors, in Socage, or of the Nature 
c of Socage-Tenure in chief, and having any other Manors, Lands, 
« Tenements or Hereditaments, holden of any other Perſon or Per- 
« ſons in Socage, or of the Nature of Socage-Tenure, and not ha- 
„ ving any Manors, Lands, 'Tenements or Hereditaments, holden of 
© the King our Sovereign Lord by Knight's Service, nor of any other 
«© Lord or Perſon by like Service, from the Twentieth Day of 7h, 
< jn the ſaid Year of our Lord God 1540, ſhall have full and free Li- 
© berty, Power and Authority, to give, will, diſpoſe and deviſe, as 
« well by his Laſt Will or Teſtament in Writing, or otherwiſe by 


any Act or Acts lawfully executed in his Life, all his ſaid Ma- 


cc nors, Lands, Tenements and Hereditaments, or any of them, at 
« his free Will and Pleaſure; any Law, Statute, Cuſtom, or other 
* Thing heretofore had, made, or uſed, to the contrary notwith- 
“ ſtanding, Saving alway, and reſerving to the King our Sovereign 
Lord, his Heirs and Succeſſors, all his Right, Title and Intereſt of 
< primer Seiſin, Reliefs, and alfo all other Rights and Duties for 
<« 'Tenures in Socage, or of the Nature of Socage-Tenure in chief, 
« as heretofore hath been uſed and accuſtomed ; the ſame Manors, 
« Lands, Tenements or Hereditaments, to be taken, had and ſucd 
cc out, of and from the Hands of his Highneſs, his Heirs and Succeſ- 


< ſors, by the Perſon or Perſons to whom any ſuch Manors, Lands, 


© 'Tenements or Hereditaments, ſhall be diſpoſed, willed or deviſed, 
ce in ſuch and like Manner and Form as hath been uſed by any Heir 
< or Heirs before the Making of this Statute, And ſaving and reſer- 
ce ving alſo Fines for Alienations of ſuch Manors, Lands, Tenements 


« or Hereditaments, holden of the King our Sovereign Lord, in So- 


cc cage, or of the Nature of Socage- Tenure in chief, whereof there 
e ſhall be any Alteration of Freehold or Inheritance made by Will, 
< or otherwile, as is aforeſaid. 

© And it is farther enacted by the Authority aforeſaid, That all 
ce and ſingular Perſon and Perſons having any Manors, Lands, Te- 
* nements or Hereditaments, of Eſtate of Inheritance, holden of 
« the King's Highneſs in Chief, by Knight-Service, or of the Na- 
© ture of Knights-Service in Chief, from the ſaid twentieth Day of 
© Fulh, ſhall have full Power and Authority, by his laſt Will by 
“ Writing, or otherwiſe by any Act or Acts lawfully executed in 
& his Life, to give, diſpoſe, will or aſſign two Parts of the ſame 


© Manors, Lands, Tenements or Hereditaments, in three Parts to be 


« divided, or elſe as much of the ſaid Manors, Lands, Tenements 
or Hereditaments, as ſhall extend or amount to the yearly Value 
of two Parts of the ſame, in three Parts to be divided in Cer- 
< tainty, and by ſpecial Diviſions, as it may be known in Severalty, 
* to and for the Advancement of his Wife, Preferment of his Chil- 
*« dren, and Payment of his Debts, or otherwiſe at his Will and 
© Pleaſure ; any Law, Statute, Cuſtom, or other Thing to the 
“ contrary thereof notwithſtanding. Saving and reſerving to the 


* King our Sovereign Lord the Cuſtody, Wardihip, and primer Sei- 


*© {in, or any of them, as the Caſe ſhall require, of as much o 


« the ſame Manors, Lands, Tenements or Hereditaments, as ſhall 
1 amount 
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« amount and extend to the full and clear yearly Value of the 


ce third Part thereof, without any Diminution, Dower, Fraud, Co- 
« yin, Charge, or Abridgment of any of the fame third Part, or 
© of the full Profits thereof. Saving alſo and reſerving to the King 
c gur ſaid Sovereign Lord all Fines for Alienations of all ſuch Ma- 
* nors, Lands, 'Tenements and Hereditaments, holden of the King 
by Knights-Service in Chief, whereof there ſhall be any Altera- 


tion of Freehold or Inheritance, made by Will or otherwiſe, as 


« ic aboveſaid. | 


And be it enacted by the Authority aforeſaid, That all and ſin- 


« gular Perſon and Perſons having Manors, Lands, Tenements or 
« Hereditaments of Eſtate of Inheritance, holden of the King in 
« Chief by Knights-Service; and having other Manors, Lands, Te- 
© nements or Hereditaments, holden of the King, or of any other 
“ Perſon or Perſons, by Knights-Service or otherwiſe ; every ſuch 


© Perſon and Perſons, from the ſaid twentieth Day of July, ſhall 


© have full Power and Authority to give, diſpoſe, will or aſſign by 
© his laſt Will in Writing, or otherwiſe by any Act or Acts lawfully 
© executed in his Life, two Parts of the ſame Manors, Lands, Te- 
* nements or Hereditaments, in three Parts to be divided, or elſe 


© as much of the ſame Manors, Lands, Tenements and Heredi- 


* taments, as ſhall extend or amount to the-yearly Value of two 
© Parts of the ſame, in three Parts to be divided in Certainty, and 
© by ſpecial Diviſions, as it may be known in Severalty, to and for 


Advancement of his Wife, Preferment of his Children, and Pay- 


© ment of his Debts, or otherwiſe at his Will and Pleaſure ; any 
Law, Statute, Cuſtom, or other Thing to the contrary thereof 
© notwithſtanding. Saving alway and reſerving to the King our 
© Sovereign Lord, the Cuſtody, Wardſhip, and primer Seiſin, or 
* any of them, as the Caſe ſhall require, of as much of the ſame 
© Manors, Lands, 'Tenements or other Hereditaments, as ſhall a- 
* mount and extend to the ſull and clear yearly Value of the 
© third Part thereof, without any Manner Diminution, Dower, 


* Fraud, Covin, Charge, or Subtraction of the ſame third Part, 


© or of the full Profits thereof. 

« Saving alway and reſerving to our ſaid Sovereign Lord the 
© King all Fines for Alienation of any ſuch Manors, Lands, Tene- 
* ments or Hereditaments, holden of the King by Knights-Service 
© in Chief, whereof there ſhall be any Alteration of Frechold or 
Inheritance, made by Will or otherwiſe, as is aboveſaid. _ 

ge it farther enacted by the Authority aboveſaid, That if any 


* Perſon or Perſons hold any Manors, Lands, Tenements, or Here- 


* ditaments, only of any other Lord or Perſon, than of the King 
* our {aid Sovercign Lord by Knights-Service, and other Lands and 
* Tenements in Socage, or of the Nature of Socage-tenure ; that 
* then every ſuch Perſon ſhall or may give, diſpoſe, or affure, by 
© his laſt Will, or otherwiſe by any Act or Acts lawfully executed 
in his Life, two Parts of the ſaid Manors, Lands and 'Tenements, 
* holden by Knights-Service, or as much thereof as ſhall amount 
to the full yearly Value of two Parts, in Manner and Form as 
* is above 7 ray - and alſo all the Lands and Tenements holden 
Aby Socage, or of the Nature of Socage-tenure, at his Will and 
* Pleaſure, as is above written. Saving and reſerving to the Lord 


= of the Lands and Tenements holden by Knights-Service, for his 
| R . Ef Cuſtody 
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& Cuſtody and Wardſhip, as much of the ſame Lands and Tene— 
« ments, as ſhall extend or amount to the full and clear yearly Value 
ce of the third Part of the ſame Lands and 'Tenements, holden by 
© Knights-Service, without any Diminution, Dower, Fraud, Co- 
« vin, Charge, or Subtraction of any Portion of that third Part, 
© or of the clear yearly Value thereof, in manner and Form a- 


& forcſaid. | 


« And be it farther enacted by the Authority aboveſaid, That if 
* any Perſon or Perſons hold any Manors, Lands, Tenements or 
“ Hereditaments, only of the King our Sovereign Lord by Knights- 


ce Service, and not in Chief; or hold any Manors, Lands, Tene- 


« ments or Hereditaments, of our ſaid Sovereign Lord by Knights 
< Service, and not in Chief; and alſo hold other Manors, Lands, 
4 'Tenements and other Hereditaments, of any other Perſon or Perſons 
© by Knights-Service; and alſo hold other Manors, Lands, Tene- 
« ments or Hereditaments, of any other Perſon or Perſons in So- 
© cage, or of the Nature of Socage-tenure ; that then all and eve- 
ce ry ſuch Perſon and Perſons ſhall and may give, diſpoſe, will, de- 
cc viſe and aſſure, by his laſt Will, or otherwiſe by any Act or Acts 
* lawfully done and executed in his Life, two Parts of the ſame 
* Manors, Lands, Tenements and Hereditaments, holden of our 
“ ſaid Sovereign Lord the King by Knights-Service ; and two Parts 
« of the Manors, Lands, Tenements and Hereditaments, holden 
* of any other Perſon or Perſons by Knights-Service ; or as much 
* of either of them, as ſhall amount to the full yearly Value of 
two Parts, in Manner and Form, as is above declared; and alſo 
of all his Lands and 'Tenements ſo holden in Socage, or of the 
© Nature of Socage-tenure, at his free Will and Pleaſure. Saving 
* and reſerving to the King's Highneſs, the Cuſtody and Wardſhip 
© of as much of the ſame Manors, Lands, Tenements, or other 
Hereditaments, as ſhall extend and amount to the full and clear 
< yearly Value of the third Part of the ſaid Manors, Lands, Tene- 
ments and Hereditaments, ſo holden of his Highneſs by Knights 
Service, without any Diminution, Dower, Fraud, Covin, Charge, 
* and Subtraction of any Portion of that third Part, or of the full 
Profits thereof. And alſo ſaving and reſerving to the Lords of 
© whom any of the ſaid Manors, Lands, Tenements, or other He- 
* reditaments, are holden by Knights-Service, for Cuſtody and 
© Wardſhip, as much of the ſame Manors, Lands, 'Tenements or 
© Hereditaments, holden of them or any of them by Knights-Ser- 
vice, as ſhall extend and amount to the full and clear yearly Va- 
© Jlue of the third Part of the ſame, without any Diminution, 
© Charge, Fraud, Covin, or Subtraction of any Portion of that 
Third, or of the clear yearly Value of the third Part thereof, in 
* Manner and Form above declared. | 
Provided alway, and it is farther enacted by the Authority a- 
* foreſaid, That f that third Part of the Manors, Lands, Tene- 
© ments or Hereditaments, of any of the King's Subjects, which in 
any of the Caſes aboveſaid ſhall hereafter come to the King's 
* Highneſs, his Heirs or Succeſſors, by Virtue of this Act, as is a- 
* boveſaid, be not or do not amount to the clear yearly Value of 
* the third Part of all the ſaid Manors, Lands, 'Tenements, or other 
© Hereditaments, whereof the King's Highneſs is or ſhall be inti- 


* tuled to have the Cuſtody or primer Seiſin, as is aboveſaid; 
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that then our ſaid Sovereign Lord and his Heirs ſhall and may; 


« at his or their free Liberty and Pleaſure, take into his or their 
“Hands and Poſſeſſions, as much of the other two Parts of the ſaid 
* Manors, Lands, Tenements, and other Hereditaments, as with 


© that of the ſame Manors, Lands, Tenements or Hereditaments, 


* holden and remaining in the King's Hands, ſhall make up the 
© clear yearly Value of the full third Part of the ſaid Manors and 
* 'Tenements, ſo to be had to the King's Highneſs, in Title of 
* Wardſhip and primer Seiſin, or any of them, as the Caſe ſhall re- 
quire; and like Benefit and Advantage to be given to every Lord 
cc 

and Lords, of whom any ſuch Manors, Lands, Tenements or 
© Hereditaments, be or ſhall be holden by Knights-Service, as 
is aboveſaid, concerning only his third Part of or for 'Title of 
5 r | | R 
Provided alway, and be it farther enacted by the Authority a- 
* forcſaid, That every Perſon and Perſons ſhall ſue their Liveries 
for Poſleſſions, Reverſions, or Remainders; and alſo pay Reliefs 


* and Heriots, after ſuch Manner and Form, as they ſhould or 
_ © ought to have done before the Making of this Act, and as if this 


* Act had never been made. And that Fines for Alienations ſhall 
© be paid in the King's 33 for and upon Writs of Entry in 
«* the Poſt, to be obtained in the ſame Court of Chancery, after 


the ſaid twentieth Day of July, for common Recoveries to be 


* had or ſuffered of any Manors, Lands, Tenements or Heredita- 
ments, holden of the King in Chief, in like Manner and Form, 
as is uſed upon Alienations of ſuch Manors, Lands, Tenements 
or Hereditaments, ſo. holden in Chief, by: Fine or Feoffment. 
Provided alſo, and be it enacted by the Authority aforeſaid, 
That in ſuch Caſes, where Fines for Alienations ſhall be payed in 
* the King's Chancery for Writs of Entry ia the Poſt, as is afore- 
* ſaid, that then none other Fine ſhall be payed in the ſame Court 
* for any ſuch Writs; any Uſage or Cuſtom to the contrary there- 
of 3 | | CO 
e And be it fart 


our Sovereign Lord by Knights-Service, jointly to them and to the 


* Heirs of one of them; and he that hath the Inheritance thereof 


© dieth, his Heir being within Age, that in-every ſuch Caſe the 


© King ſhall have the Ward and Marriage of the Body of ſuch Heir ſo 
© being within Age ; the Life of the Freeholder or Frecholders of 


* the ſaid Manors, Lands, Tenements or Hereditaments, ſo holden 
by Knights-Service, notwithſtanding. Saving and reſerving to all 
* and every Woman and Women all and every ſuch Right, Title; 
* and Intereſt of Dower, as they or any of them ought to have, 
© or be or ſhall be juſtly intituled to have, claim, or demand, of 
* any Manors, Lands, 'Tenements or Hereditaments, by the Laws 
ſ of this Realm, to be taken or aſſigned unto them, or any of 
* them, out of the two Parts of the ſaid Manors, Lands, 'Tenements 
* or Hereditaments, ſevered and divided from the third Part, as is 


* aboveſaid, and not otherwiſe. And faving alſo to the King our 


Sovereign Lord, his Heirs and Succeſſors, the Reverſions of all 
* ſuch Tenants in Jointenure and Dower, immediately after the 
| R 2 Death 


* 


er enacted by the Authority aforeſaid, That 
© where two or more Perſons now hold, or hereafter ſhall hold 
* any Manors, Lands, Tenements or Hereditaments, of the King 


— 


8 thn. 
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—< Death of ſuch Tenants, if they ſhall happen to die during the 
« Minority of the Kings Wards. | 


Another Act for the Explanation of” the former, con- 
cerning Wills, and the Deviſe of Lands. 


te F K 7Hereas in the laſt Parliament, begun and holden at Weſt- 
ce minſter, the 28th Day of April, in the z3iſt Year of 
© the King's moſt gracious Reign; we primo Wills 5 and there 


* by divers Prorogations holden an 
« twentieth Day of July, in the two and thirtieth Year of his ſaid 


Reign, it was by the King's moſt gracious and liberal Diſpoſition, 


* ſhewed toward his moſt humble and obedient Subjects, ordained - 
„ and enacted how and in what Manner Lands, Tenements and 


< Hereditaments, might by Will, or Teſtament in Writing, or other- 


„ wiſe by any Act or Acts lawfully executed in the Life of every 


© Perſon, be given, diſpoſed, willed or deviſed, for the Advance- 
„ ment of the Wife, Preferment of Children, Payment of Debts, 
© of every ſuch Perſon, or otherwiſe, at his Will or Pleaſure, as in 
* the ſame Act more plainly is declared: Sithen the Making of the 


Eſtatute, divers Doubts, Queſtions and Ambiguities have riſen, 


* been moved and grown, by Diverſity of Opinions taken in and 
upon the Expoſition of the Letter of the ſame Eſtatute. 


For a plain Declaration and Explanation whereof, and to the 


© Intent and Purpoſe that / the King's obedient and loving Subjects 
„ ſhall and may take the Commodity and Advantage of the King's 
* ſaid gracious and liberal Diſpoſition, the Lords Spiritual and Tem- 


* poral, and the Commons in this — Parliament aſſembled 


* moſt humbly beſeech the King's Majeſty, that the Meaning of 
© the Letter of the ſame Eſtatute, concerning ſuch Matters 
© hereafter rehearſed, may be by the Authority of this prefent Par- 
© liament enacted, taken, expounded, judged, declared and explain- 
* ed, in Manner and Form following. | 
« Firſt, Where it is contained in the ſame former Statute, within 
* divers Articles and Branches of the ſame, that all and fingular 
* Perſon and Perſons having any Manors, Lands, 'Tenements or He- 
© reditaments, of the Eſtate of Inheritance, ſhould have full and 
< free Liberty, Power and Authority, to give, will, diſpoſe, or aſ- 
“ ſign, as well by laſt Will and Teſtament in Writing, or otherwiſe 
* by any Act or Acts lawfully executed in his Life, his Manors, 
* Lands, Tenements or Hereditaments, or any of them, in ſuch 
Manner and Form, as in the ſame former Act more at large it 
© doth appear. Which Words of Eſtate of Inheritance, by the Au- 
* thority of this preſent Parliament, is and ſhall be declared, ex- 
* pounded, taken and judged of Eftates in Fee- ſimple only. And 
* alſo that all and ſingular Perſon and Perſons having a ſole Eſtate 
* or Intereſt in Fee- ſimple, or ſeiſed in Fee-ſimple in Copercenary, or 
in Common in Fee: ſimple, of and in any Manors, Lands, Tene- 
ments, Rents, or other Hereditaments, in Poſſeſſion, Reverſion or 
© Remainder, or of Rents or Services incident to any Reverſion or 
© Remainder ; and having no Manors, Lands, 'Tenements or Here- 
* ditaments holden of the King, his Heirs or Succeſſors, or of any 
= other Perſon or Perſons, by Knights-Service, ſhall have full = 
$ - | r 
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free Liberty, Power and Authority, to give, diſpoſe, will or de- 


viſe to any Perſon or Perſons (except Bodies politick and corpo- 
rate) by his laſt Will and Teſtament in Writing, or otherwiſe by 
* any Act or Acts lawfully executed in his Life, by himſelf ſolely, 
cor by himſelf and other jointly, —— or particularly, or by 


* all thoſe Ways or any of them, as much as in him of Right is 


« or ſhall be, all his ſaid Manors, Lands, Tenements, Rents and 
“ Hereditaments, or any of them, or any Rents, Commons, or 


other Profits or Commodities, out of, or to be perceived of the 


* ſame, or out of any Parcel thereof, at his own free Will and 
* Pleaſure, any Clauſe in the ſaid former Act notwithſtanding. 


And farther be it declared and enacted by the Authority afore- 


& ſaid, That all and ſingular Perſon and Perſons having a ſole E- 


< ſtate or Intereſt in Fee-{1mple, or ſeiſed in Fee-fimple in Copercena- 
| © ry, or in Common in Fee-{imple, of or in any Manors, Lands, Te- 


© nements, Rents, or other Hereditaments, in Poſſeſſion, Reverſion or 
“ Remainder, or of and in any Rents or Services incident to any 
ce Reverſion or Remainder, holden - of the King by Knights-Service 
© in Chief, or of the Nature of Knights-Service in Chief, hath, and 
e by the Authority of this preſent Parliament ſhall have, full and 


ce free Liberty, Power and Authority, to give, diſpoſe, will or aſ- 


* ſign to any Perſon or Perſons (except Bodies politick and corpc- 
© rate) by his laſt Will and 'Teſtament in Writing; or otherwiſe by 
* any Act or Acts lawfully executed in his Life, by himſelf ſolely, 


© or by himſelf and other jointly, ſeverally, or particularly; or by 


64 all thoſe Ways or any of them, as much as in him of Right is or 
© ſhall be, two Parts, as well of all the ſaid Manors, Lands, Te- 
© gements, Rents and Hereditaments, as of all and fingular his 
other Rents and Hereditaments, or of any of them, or any 
© Rents, Commons, or other Profits or Commodities, out of, or 
e to be perceived of the ſame two Parts, or out of any Parcel 
ee thereof, in three Parts to be divided, or as much thereof as ſhall 
© amount to the full and clear yearly Value of two Parts thereof, 
© in three Parts to be divided, of what Perſon or Perſons ſoever 
they be holden, at his free Will and Pleaſure. And that by the 
* Authority aforeſaid, the ſaid Will ſo declared ſhall be good and 


©« cffetual for two Parts of the ſaid Manors, Lands, 'Tenements 


© and Hereditaments, although the Will ſo declared be made of 


* the Whole, or of more than of two Parts of the ſame. 'The 


© ſame Diviſion to be made and ſet forth by the Deviſor or Owner 
* of the ſame Manors, Lands, Tenements and Hereditaments, by 
* his laſt Will in Writing, or otherwiſe in Writing. And in De- 
fault thereof, by a Commiſſion to be granted out of the King's 
Court of the Wards and Liveries, upon the Enquiry of the true 
Value thereof, by the Oaths of twelve Men, and Return and Cer- 
© tificate thereof had in the ſame Court, of the ſaid Manors, Lands, 
* 'Tenements and Hereditaments, Diviſion to be made by the Ma- 
© ſter of the Wards and Liveries, if the Maſter of the Wards and 
* Liverics for the Time being, and the Parties thereunto, cannot 
< otherwiſe agree upon the ſame Diviſion. And that the Iſſues 


* and Profits of the two Parts of the fame Manors, Lands, 'Tene- 


* ments and Hereditaments, upon every ſuch Diviſion, ſhall be re- 
© ſtored to them that ſhall have Right or Title to the ſame, from 
= the Death of the Owner or Deviſor thereof. « And 
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And farther be it enacted and declared by the Authority afore- 


© ſaid, That all and ſingular Perſon and Perſons having a ſole E- 
©* ſtate or Intereſt in Fee- ſimple, or ſeiſed in Fee-{imple in Coperce- 
. nary, or in Common in Fee-ſimple, of and in any Manors, Lands, 
* 'Tenements, Rents, or other Hereditaments, in Pofleſſion, Rever- 
* ſion, or Remainder, or of and in any Rents and Services incident 
to any Reverſion or Remainder, holden of the King, his Heirs or 
<* Succeſſors, by Knights-Service, and not in Chief, or holden of 
* any other Perſon or Perſons by Knights-Service, ſuall have full 
* and free Liberty, Power and Authority, to give, diſpoſe, will or 
* doviſe, to any Perſon or Perſons, except Bodies politick and cor- 
* porate, by his laſt Will and Teſtament in Writing, or otherwiſe 
* by any Act or Acts lawfully executed in his Life, by himſelf ſole- 


_ © ly, or by himſelf and other jointly, ſeverally, or particularly; 


* or by all thoſe Ways, or. any of them, as much as in him of 
* Right is or ſhall be, two Parts of all the ſaid Manors, Lands, Te- 
* nements and Hereditaments, or any of them, ſo holden by 
*. Knights-Service, or any Rents, Common, or other Profits or Com- 
< modities, out of, or to be perceived of the ſame two Parts, or 
* out of any Parcel thereof, in three Parts to be divided, or as 
* much thereof as ſhall amount to the full and clear yearly Value 
of two Parts thereof, in three Parts to be divided, at his free 
* Will and Pleaſure. And that the ſaid Will, ſo declared by Au- 
* thority aforeſaid, ſhall be good and effectual for two Parts of the 
* ſaid Manors, Lands, Tenements or Hereditaments, although the 
© Will ſo declared be or ſhall.be made of the whole Lands and 
© 'Tenements ſo holden. by Knights-Service, or of more than of two 


Parts of the ſame ; and alſo for the Whole of all other ſuch | 


* Manors, Lands, Tenements and Hereditaments, or any of them, 
not holden of the King by Knights-Service in Chief, or otherwiſe 
by Knight-Service, nor of any other Perſon by Knights-Service, 
* and of any Rents,, Commons, or other Profits or Commodities, 
* out of, or to be perceived of the ſame, or out of any Parcel 
* thereof, at his free Will and Pleaſure. The ſame Diviſion to be 
* made and ſet forth by the Owner of the ſaid Manors, Lands, 
* 'Tenements and Hereditaments, by his laſt Will and Teſtament 
* in Writing, or otherwiſe in Writing. And in Default thereof, 
© for as much of the ſame Manors, Lands, 'Tenements and Here- 
** ditaments, as ſhall concern the King's Intereſt, by Commiſſion 
to be directed out of the King's Court of the Wards and Live- 


“ ries, in Manner and Form as is aforeſaid, if the Maſter of the 


% Wards and Liveries for the Time being, and the Parties there- 
* unto, cannot otherwiſe agree upon the ſame Diviſion, And that 
* Reſtitution of the Iſſues and Profits of the two Parts thereof, 
* ſhall be had and made in Manner and Form aforeſaid. And 
for ſuch of the ſame Manors, Lands, Tenements and Heredita- 
© ments, as ſhall concern the Intereſt of any other Lord or Lords, 
by Commiſſion to be granted out of the King's Court of Chan- 
© cery, to enquire thereof by the Oaths of twelve Men, if the ſame 
Lord or Lords, and the Parties thereunto, cannot otherwiſe a- 
© gree upon the ſame Diviſion, 


And be it farther enacted and declared by the Authority afore- | 


* faid, That the Savings, Reſervings and Proviſions, concerning ſa- 
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« ying of the Cuſtody, Wardſhip, Relief, and primer Seiſin to the 
« King, of ſuch Manors, Lands, 'Tenements and Hereditaments, or 
« as much thereof as ſhall appertain unto him by Virtue of the 
« ſaid former Act, and by the Declaration and Expoſition thereof, 
« declared by this preſent Act, during the King's Intereſt therein; 
and alſo of the Cuſtody and Wardſhip to other Lords, of as 


much of ſuch Manors, Lands, Tenements and Hereditaments 


e holden of them, as ſhall amount and extend to the clear yearly 
« Value of the third Part thereof, over and above all Charges, 
« without any Diminution or Abridgment of the third Part, or of 
the full Profits thereof, compriſed and mentioned in divers Ar- 
« ticles in the ſaid former Act contained, by the Authority 
« aforeſaid, be, and ſhall be, intended, expounded, and taken, as 
« hereafter inſueth; that is to ſay, That the King ſhall have and 
« take for his full third Part of all ſuch Manors, Lands, Tenements 
« and Hereditaments, whereunto he is or ſhall be intituled by the 
« ſaid former Act, and by this preſent Act, ſuch Manors, Lands and 
« 'Tenements, as ſhall by any Means diſcend, or come by Diſcent, 
« as well of the Eſtate of Inheritance in Fee-tail, as in Fee- ſim- 
s ſimple, or in Fee-tail only, to the Heir of any ſuch Perſon, or 
* that ſhall make any Will, Gift, Diſpoſition or Deviſe by his laſt 


« Will in Writing, or by any Act or Acts lawfully executed in his 


« Life, immediately after the Death of the ſame Deviſor or Owner 
&« thereof. And that the Will, Gift and Deviſe of every ſuch Devi- 
% for or Owner, of and for the two Parts of the ſaid Manors, 
« Lands, Tenements and Hereditaments Reſidue, ſhall, by the Au- 
« thority aforeſaid, be and ſtand good and effectual in the Law, al- 
« beit the ſame Will, Gift or Deviſe, be had and made of all his 
« Fee- ſimple Lands, Tenements and Hereditaments. And in Caſe 
« the ſame Manors, Lands, 'Tenements and Hereditaments, after 
ce the Death of any ſuch Owner or Deviſor, which ſhall make any 
« ſuch Gift, Diſpoſition or Deviſe, by his laſt Will in Writing, or 
* otherwiſe by any Act or Acts lawfully executed in his Life, to his 
« Wife, Children, or otherwiſe, as is aforeſaid, which ſhall im- 
t mediately after his Death difcend, revert, remain, or como 
ce to his Heir or Heirs, as well of Eſtate of Inheritance in Fee- 
* tail, as of Eſtate in Fee-ſimple, or Fee-tail only, be not, or 
e ſhall not amount or extend to the full clear yearly Value of 
the full third Part, with the full Profits thereof, of all the 
& ſaid Manors, Lands, Tenements, or other Hereditaments of 
« the ſaid Deviſor or Owner, aceording to the true Intent and 
Meaning of the ſaid former Act, and of this preſent Act; that, 
* then the King ſhall and may have and take into his Hands 
% and Poſſeſſion, to make up his full third Part, with the 
full Profits thereof, according to his Intereſt therein, as much of 
* the other Manors, Lands, Tenements or Hereditaments, willed, 
given, diſpoſed gr aſſigned by any ſuch Perſon to his Wife, Chil- 
den, or otherwiſe, as is aforeſaid, ag with ſuch of the ſaid Ma- 
* nors, Lands, Tenements and Hereditaments, deſcended, or by 
* any Means come unto the Heir, as Heir of any ſuch Deviſor or 
* Owner, ſhall make up the clear yearly Value of the ſaid full 
* third Part, with the full Profits thereof, of all the ſaid Manors, 
Lands, Tenements and Hereditaments, of every ſuch Owner or 
* Deviſor, ſo to be had to the King, in the Title of Wardſhip or 
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primer Sciſin, as the Caſe ſhall require. And the Diviſion thereof 
4 to be had and made, and with the Reſtitution of the Profits of 
« the two Parts of the ſaid Manors, Lands, Tenements and Here- 
« ditaments, in ſuch Manner and Form, as is above rehearſed. And 
« like Benefit and Advantage to be given, had, and taken, by the 
« ſaid Authority, to every Lord and Lords, of whom any ſuch 
& Manors, Lands, Tenements or Hereditaments, have been or ſhall be 
e holden by Knights-Service, in Manner and Form as is aboveſaid, 
c concerning only his or their third Parts thereof, according to their 
« ſaid Intereſt therein. 

« And be it farther enacted by the Authority aforeſaid, That if 
„ it happen the ſame third Part, or any Part thereof, left, willed 
© or = to the King or other Lord, at any 'Time during their 
<* Intereſts therein, to be lawfully evicted or determined; that then 
% the King and the other Lord ſhall have as much of the two Parts 
& Reſidue, as ſhall accompliſh and make up a full third Part in 
& clear yearly Value, after the Rate and Portion of ſuch Manors, 
* Lands, Tenements and Hereditaments, as ſhall then happen to 
© remain of the ſame third Part not evicted nor determined, and 
© of the other two Parts of ſuch Manors, Lands, Tenements and 
& Hereditaments, as the King or other Lord ſhould or ought to have 
&* had, by Virtue of the ſaid former Act, and this preſent Act; and 


e the ſame to be divided in Manner and Form above rehearſed, 


any Clauſe in the ſaid former Act notwithſtanding. 
And be it farther enacted and declared by the Authority afore- 


„ ſaid, That the Saving and Reſerving for Fines for Alienation by 
& any ſuch laſt Will and Teſtament, of ſuch Manors, Lands, Tene- 


ments or Hereditaments, holden of the King by Knights-Service 
jn Chief, or of the Nature of Knights-Service in Chief, or by 
« Socage in Chief, or of the Nature of Socage-tenure in Chief, or 
for Fines for Alienation of ſuch Manors, Lands, Tenements or 
& Hereditaments, whereof there ſhall be any Alteration of Free- 
hold or of Inheritance, made by any ſuch laſt Will, compriſed in 
« divers and ſundry Articles mentioned in the ſaid former Act, be 
and ſhall be intended, expounded, taken, deemed and judged, 
% by the Authority aforeſaid ; that all ſuch Perſon or Perſons, to 
„hom the ſaid Manors, Lands, 'Tenements or Hereditaments, 
© or any of them, be or ſhall be given, diſpoſed, willed or deviſed, 
* by any ſuch laſt Will, ſhall be exonerated, acquitted and diſ- 
charged for ever, againſt the King, his Heirs and Succeſſors, for 
all ſuch Fines for Alienations, by any ſuch laſt Will or Teſta- 
ment, without Licence, by ſuing forth of the King's Pardon for 
* Alienation out of the King's Court of Chancery, paying to the 
King, his Heirs or Succeſſors, for the Fine of every ſuch Alie- 
nation, the third Part of the yearly Value of the ſame Manors, 
„Lands, Tenements, or other Hereditaments, to him or them will- 
* ed or deviſed. And this Act from Time to Time ſhall be a ſuf- 


% ficient Warrant to the Lord Chancellor of England, or Keeper 
Jof the Great Seal, for the Time being, for the Granting out of 


* the ſaid Pardon or Pardons under the King's Great Seal, as hereto- 
fore hath been uſed for Pardons for Alienations, without any far- 
tber Suit to be made to the King for the ſame, 


7 | And 
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cc And it is farther declared and enacted by the Authority afore- 


« ſaid, That Wills or Teſtaments made of any Manors, Lands, Te- 


c nements, or other Hereditaments, by any Woman covert, or Per- 


« ſon within the Age of 21 Years, Idiot, or by any Perſon de non ſane 

« 1yemorie, ſhall not be taken to be good or effectual in the Law. 
« And farther be it enacted by the Authority aforeſaid, That if a- 

« ny Perſon or Perſons, having an Eſtate of Inheritance of, or in Ma- 


' © nors, Lands, Tenements or Hereditaments, holden of the King by 


«© Knights Service in chief, or otherwiſe of the King by Knights-Ser- 


« vice, or of any other Perſon or Perſons by Knights-Service, hath 


« given at any 'Time ſithence the Twentieth Day of the ſaid Month 
« of Fuly, 32 Hen. 8. Anno Dom. 1540, or hereafter ſhall give, 
« will, de 

« his Manors, Lands, Tenements or Hereditaments, or any of 


« them, by Fraud or Covin, to any other Perſon or Perſons, for 


“Term of Years, Life, or Lives, with one Remainder over in Fee, 
« or with divers Remainders over for Term of Years, Life, or in 


„ Tail, with a Remainder over in Fee-ſimple, to any Perſon or Per- 


« ſons, or to his or their right Heirs, or at any Time ſithence the 
« ſaid 2oth Day of 55K hath conveyed or made, or hereafter ſhall 
© convey or make, 

« of this Act, any Eſtates, Conditions, Menalties, Tenures, or Con- 
« yeyances, to the Intent to defraud or deceive the King of his Pre- 
« rogative, primer Seiſin, Livery, Relief, Wardſhip, Marriages, or 
« Rights, or any other Lord of their Wardſhips, Reliefs, Heriots, 


« or other Profits, which ſhould or ought to accrue, grow, or come. 
© unto them, or any of them, by or after the Death of his or their 


« Tenant, by Force of and according to the former Statute, and of 
« this preſent Act and Declaration; the ſame Eſtates and other Con- 


« yeyances being found by Office to be ſo made or contrived by Co- 


« yin, Fraud or Deceit, as is aboveſaid, contrary to the true Intent 
« and Meaning of the ſaid former A&, and-of this Act; That then 
« the King ſhall have as well the Wardſhip of the Body, and Cu- 
© ſtody of the Lands, Tenements and Hereditaments, as Livery, 
<« primer Seiſin, Relief, and other Profits, which ſhould or ought to 
« appertain to the King, according to the true Intent and Meaning 
© of the ſaid former Act, and of this preſent Act, as tho' no ſuch E- 


4 ſtates or Conveyances by Covin had ever been had or made, until 


ce the ſaid Office be lawfully undone by Traverſe, or otherwiſe. And 
4 that the other Lord and Lords of whom any ſuch Manors, Lands, 


“ Tenements or Hereditaments, ſhall be holden by Knights-Service, 


© as is aforeſaid, ſhall have their Remedy in ſuch Caſes, for his or 


* their Wardſhips of Bodies and Lands, by Writ of Right of Ward, 


“ and ſhall diſtrain and make Avowry or Recognizance, by them- 
« ſelves or their Bailiffs, for their Reliefs, Heriots, and other Profits, 
* which ſhould have been to them due by or after the Death of their 
* Tenant, as if no ſuch Eſtate or Conveyance had been had or made. 
© Saving and reſerving always, by the Authority aforeſaid, the Right 
© and Title of the Donees, Feoffees, Leſſees and Deziſees thereof, a- 
< gainſt the ſaid Deviſor and his Heirs, after the Intereſt and Title 
of the King, or other Lord, therein ended and determined. 
Provided always, That this Act, Explanation and Declaration, 
* or any of them, or any Thing in this ſaid Act, Explanation or De- 


* claration contained, ſhall not extend to the Will or Deviſe of Sir 


S os 


viſe or aſſign, by Will or other Act executed in his Life, 


y Fraud or Covin, contrary to the true Intent 


/ 
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© Zohn Gaynsford, late of Crotoherſt in the County of Surry, Knight, 
c deceaſed; nor to the Will or Deviſe of Sir Peter Filpot, Knight, de- 


© ceaſed; nor to the Will or Deviſe of Richard Creſcwell, late of 
« Mattingley in the County of South. Gentleman, deceaſed ; nor to 
“ the Will or Deviſe of Thomas Unton, late of the County of Ber. 


Gentleman, deceaſed, Son of Sir Thomas Unton, Knight, alſo de- 


« ceaſed; nor ſhall be in any wiſe prejudicial or hurtful to any Per- 
« {on or Perſons for or concerning any Manors and Lands, Tene- 
© ments or Hereditaments, contained or ſpecified in the ſaid Wills or 
“ Deviſes, or in any of them: But that the ſaid Laſt Wills and De- 
<« viſes, and every of them, ſhall ſtand, abide, remain and be in the 
« ſame Caſe, Force and Effect in the Law, to all Intents, Purpoſes 
<« and Conſtructions, as the ſaid Laſt Wills and Deviſes, and every of 
© them, were before the Making of this Act, Declaration and Expla- 


“ nation, and of none other Effect or Force: This At, Declaration 


e and Explanation, or any of them, or any Thing therein contain- 
« ed to the contrary thereof, in any wiſe notwithſtanding. 


« Provided always, and be it enacted by the Authority aforeſaid, 


That all and every Perſon and Perſons from whom the King, and 
cc other Lord or Lords, ſhall take any Manors, Lands, Tenements, or 
© Hereditaments, for his or their full Third Part, or to make up his 
«or their Third Part, ſhall and may, by Authority of this preſent 
6 Act, in any of the Caſes aforeſaid, upon his or their Bill exhibited 
* in the King's Court of Chancery, againſt all and every ſuch Perſon 


| © and Perſons which ſhall be intitled by or under any ſuch Will, 


Gift, Diſpoſition or Deviſe, to the other Two Parts, have ſuch 
© Contribution or Recompence for the ſame, as by the Chancellor 
© the Time being, ſhall be thought good and convenient. 

After 26 March, 1693, Perſons inhabiting or having any Goods 
within the Province of Tor, may by their Laſt Wills diſpoſe of all 
their perſonal Eſtate as they ſhall think fit; and their Widows, 
Children, and Kindred ſhall be barred to claim any Part of ſuch 

rſonal Eſtate, in any other Manner than as by their Wills ſhall 
be appointed. | 8 


4 of England, or by the 2 of the Great Seal of England, for 


What ſhall be a good Dewviſe of Lands and Tenements, 
what not: What Eftate ſhall paſs by the Words of the 
Will, tohether Fee-ſimple, Fee-tail, for Life, or other 
Eftate ; and of the Intention of the Teſtator. 


1 Father being ſeiſed of Lands held in Capite, and of other 
Lands in Socage, made a Feoffment to the Uſe of his Wife 
and himſelf, and their Heirs; it was found, that this Manor amount- 
ed to Two Parts of the Lands that the Teſtator had at the Making 
the Feoffment, and that afterwards he deviſed the Socage Lands to 
his Wife for Life, Remainder over: Adjudged, that this Deviſe was 
void by the Statute of Wills. 3 Leon. 105. Finch verſus Tracey. 

A Rent was granted to a Man and his Heirs, during the Life of 


another; the Grantee cannot deviſe this Rent, either at Common 
Law, or by the Statute of Wills; for that Statute requires, that the 


Teſtator be. ſeiſed of an Eſtate in Fee to make the Deviſe good; 


2 tis 


fr TIRE he ONS os 


3 


* 
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r 
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my faid Son and his Heirs, that it ſhould refer to both Manors i. 
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?tis true, in this Caſe he had a Fee deſcendible to his Heirs, during 
the Life of another, but it was not an abſolute Fee, and at moſt 
but an Eſtate pur auter vie, to which the Statute doth not extend. 

The 'Teſtator having Lands in Fee, and other Lands which he Cro- Car. 292. 
held for Years, deviſed all his Lands and Tenements generally: OR 
Adjudged, that the Leaſe for Years did not paſs, becauſe there are 
other Lands to ſatisfy the Words of the Will. | | 

A Man was ſeiſed in Fee of a Portion of Tithes in Holford, and 
having nothing more there, he deviſed all his Fee-ſample Lands what- 
ſoever to his Brother, and his Heirs: Adjudged, that the Tithes paſſed 
by the Word Lands; for tho' they are diſtin& and ariſing out of the 
Land, yet the Aptneſs of Words is not ſo much conſidered as the 
Intention of the Teſtator, who muſt intend that he had a Fee- ſim- 
ple Eſtate in Holford, for he had nothing: there but this Portion of 
Tithes to ſatisfy that Word. "I | 52 87 | 
The Teſtator having only an equitable Right, but never ſeiſed, 1 Chane. Rep. 39. 
Gc. deviſed all his Lands; it was held, that they would paſs; as Davis v. Beardſoam. 
for Inſtance : He contracted for the Purchaſe of Copyhold-Lands, and 
accordingly they were ſurrendered. out of Court to his Uſe, but he 
died before Admittance, having firſt made his Will, and deviſed all 
his Copyhold-Lands to T. S. after his Death; in this Caſe the Te- 
ſtator had an Equity to recover them, and the Vendor ſhall ſtand 
ſeiſed for him till a good Conveyance might be made. .. 

The Teſtator had Two Houſes which were contiguous, one call. Goab. 3 52. Knight's 
ed the Scan, and the other the Red-Lion; the Firſt was in his own Caſe. 

Poſſeſſion, and ſo was one Room belonging to the Red Lion; then 

he made a Leaſe of the Red-L ion, and deviſed the Swan to T. S. 

Adjudged, that the Room in the Red-Lion did paſs. © Ty 

A. deviſeth Lands to B. and the Heirs Males of his Body, and if 

he dieth without Heirs of his Body, the Remainder to C. and his 

Heirs: Adjudged that B. had not an Eſtate-tail general, but to the | 
Heirs Males of his Body 8. 2 | | * 1 philip. 
g Ar. Ot. 922. 
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C. B. Tuck verſus Frencham. Moor's Rep. fol. 13. n. 50. fol. 124. n. 269. Dyer fol. 171. 115. S. C. 1 And. 8. 8. C. 


A. deviſeth his Lands to his Wife de anno in annum until his Son 
cometh to the Age of 'Twenty Years, and dieth ; the Wife enters, 
and the Son dieth before he attains to his Age of Twenty Years: The 
Intereſt of the Wife is determined, by Reaſon of thoſe Words, de 
anno in annum. But if the Deviſe had been to the Wife until his Son | 
cometh to the Age of Twenty Years, then notwithſtanding the __ 
Death of the Son the Intereſt of the Wife doth continue h. | * W 
1 A. maketh his Will in this Manner, Item, I give my Manor of e 
Dale to ny ſecond Som; Item, I give my Manor of Sale to my ſaid 
Son and his Heirs: Per Dyer, Weſton, and Welſb, the Son had but 
an ſtate for Life in the Manor of Dale; and the Word (Tem) 
ſeemeth to be a new Gift, and a greater Preferment in the ſecond 
Place, for the Amends of the other. But Browy was of the Opinion, 
that _ is as a Copulative, and the Heirs expreſſed in the laſt 
Clauſe extend to both D. and SF. Dyer ſaid, that if in the firſt 
Clauſe there had not been any Perſon named, but the Words had 


been, em, I give the Manor of D. Iten, I give the Manor of S. to 5 
i PF. 5 Eliz. Moor 's 
| Rep. fol. 5@H. 153+ 


18.4 | A 


* N 


1232 Mat Things may be deviſed by Will. Part III. 
* Latch 9. 39-134-- A Man ſeiſed of Lands deviſeth them to his k Wife, ro diſpoſe and 


77 

judged that the Wife had a Fec- ſimple in the Lands; but the Eſtate 
in her is but conditional, becauſe theſe Words (ea iutentione) make 
a Condition in eyery Deviſe, and the Words in the Deviſe do amount 


unto ſo much, ſo that ſhe cannot give or aſſign them over to a Stran- 


p. 6 Eliz. Moor's ger, but muſt hold them her ſelf, or give them to her Son !. 


Rep. fol. 57. n. 162. | | 
Vide 2 He Joc Rot. 720. B. R. Daniel verſus Ubley. Jones Rep. fol. 137. Dy. 126. Coke. lib. 6, fol. 16. 


B. deviſeth his Lands to 4. and if A. dieth before he hath any 1ſ- 
ſue of his Body, then he deviſeth his Lands to C. and his Heirs: 
/ Adjudged that J. hath an Eſtate-tail by Implication, as well by the 
m Moor 127). Words, I he die before he hath Iſſue, as by the Words, If he die 
Plas Eliz-RotS57: Without Iſſue m. ny . 
Barnardine. © Deviſe to one for Life, and after his Deceaſe to the Men- children 
Ra of his Body; it's an Entail in the Father to his Heirs Males. - So a 
„ 4 Eliz. Bendloes Deviſe to one and the Children of his Body, is an Entail s. 


Rep. H. 37 Eliz. oh 88 
Rot. 1030. Richa#dfon verſus Yardley. Moor's Rep. fol. 397. n. 519. 6 Rep. 16. fy 


If a Man deviſe the Uſe, Profits, or Occupation of his Land, by 
this Deviſe the Land it ſelf is deviſed. C. lib. 8. 94. Pl. C. 525. 
Brownl. 80. part 1. For Lands will paſs by Words in a Will, which 
will not paſs by the ſame Words in a Deed. But whatſoever will 
 ... paſs by any Words in a Deed, will paſs by the ſame Words in a 
Will: For Wills are always more favourably expounded than Deeds. 
an oe I I /. Com. fol. 66 ®. | 
partt.PkCom.f66, If a Man be ſeiſed of Land in Fee-fimple in the Pariſh of D. and 
by his Will deviſeth all his Lands in the ſaid Pariſh to 4. B. and af- 
ter the Will made and publiſhed, he doth purchaſe other Lands in 
the ſaid Pariſh, and dieth; A. B. ſhall not have the new purcha- 
. fed Lands. PI. Comm. fol. 343, 344. Old N. B. 89. Fits. Deviſe 17, 
7 | Yet by a new Publication of the Will after the Purchaſing of ſuch 
y Golf. 150. S. C. Lands, they will paſs to 4. BP. | 


T. 37 Eliz. B. R. 
Breckford verſus Parnicote. Cro. Eliz. 493. Moor 404. S. C. 


Three Brothers of one Father and Mother, the middle Brother 

EE ſeiſed of Land deviſable, giveth it by his Teſtament propinquiori 
> gl -— fratri ſuo; the Deviſe is void d. 

E 5 If a Man in one Part of his Will deviſeth his Lands to 4. in Fee, 

5 and afterwards by another Clauſe in the ſame Will deviſeth the ſame 

1 Lands to another in Fee, they are Fointenants r. 
n. 4. hath Iſſue Two Sons, both named John, and conceiving his 
eldeſt Son to be dead, he deviſeth his Lands by his Will to his Son 


John generally, when in Truth the eldeſt Son is living: In this Caſe, 


the younger Son may alledge and give in Evidence the Deviſe to 
him, and may produce Witneſs to prove the Intent of the Father; 
”M. 34 Elis. Sen or and if no Proof can be made, the Deviſe ſhall be void for the In- 
Cheyney's Caſe. lib. 5. certainty 2 | | a 
Fes One deviſed his Lands in D. in Tail, the Remainder to the next 
of the Kin of his Name; at the Time of the Deviſe, the next of his 
Kin was his Brother's Daughter, who was then married to J. §. the 
© Peviſor died, the Tenant in Tail afterwards died without Iflue : Ad- 
judged that the Daughter ſhould not take; becauſe ſhe is not mw 
. | 


1 ploy them for her and her Son, at her Will and Pleaſure: Ad- 


0 ag}. 


A 
beque 
main 


. | ad 1 * 
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Heirs: Adjudged it was a good Deviſe of the Lands to A. and his 
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of the Name of the Deviſor, but of the Husband's Name; but if 
ſhe had been unmarried at the Time of 'the Deviſe and Death of the 


Donor, although ſhe had been married at the Time of the Death 


ol 'Fenant in Tail without Iſſue, yet ſhe ſhould have had the Land t. * T. 39 Eliz. C. E. 


Fobſon's Caſe. Crok. 
part 3. fo. 64. Crok. part 3. fo. 532. M. 30 Eliz. B. R. Bon verſus Smyth. Cro. Eliz. 376. 


A. deviſeth his Houſe with the 4ppurtenances : It was a Queſtion, 
whether the Land in the Field thereby paſſed. Popham doubted, 
but Fenner ſaid it might paſs, and that upon Demur. in 28 Eliz. it 
was adjudged 8 But upon Evidence it did appear that 
the Houſe was Copyhold, and the Land Freehold : The whole 3 
Court thereupon conceived, that it could not be faid appurtenant, —.— 8 — 
although it had been uſed with it v. 1 al, — 


a N . % 281 C.roke part 3. fo. 7og. 
A Man by his Will releaſeth all his Lands, Gc. to 4. and his 


6 FAY * M. 37 Eliz. An- 
Heirs . ee 1 ü derſon's Caſe 83. 
One deviſeth his Land to his Son and Heir after the Death of his | 
Wife : It's a good Deviſe ( Implication) to the Wife for her Life; 

for it appeareth he intended his Heir ſnould not have it until the 

Death of his Wife; and none can have it beſides the Wife. But if 
ſuch a Deviſe had been made to a Stranger after the Death of his ! T: 2, Jae- Horton 
Wife, it would have deſcended unto the Heir y, 7. 

A. ſeiſed of the Manor of Cheſſam extending into Cheſſam-and the 
Town of Hertford, and alſo of Lands in Hertford, deviſed by Will 
the Manor of Cheſſam to B. his eldeſt Son in Tail, and the Lands in 
Hertford to C. his youngeſt Son: It was held by all the Juſtices, that . 
the youngeſt Son ſhould have all that Part of the Manor of Cheſſam . M. 30 Eliz. CB. 


5 l 5 4 Sir Anthony Dennys' 
which lay in the Town of Hertford x. Cale. Leih. part 2. 


Croke part a. fo. 74. 


A. deviſed that his Land ſhould deſcend to his Son, but willed fo. 190. 
that his Mie ſhould take the Profits thereof until the full Age of the 

Son, for his Education and bringing up, and died; the Wife mar- 

ried another Husband, and died before the full Age of the Son: The 
Husband ſhall not have the Profits of the Lands till the full Age of 

the Son; for nothing is deviſed to the Wife but a Confidence, and 
ſhe is a Guardian or Bailiff for the Infant, which by her Death is 
determined, and the ſame Confidence cannot be transferred to the, p16 Elix in BR 
Husband 2. | : | n. part 2.0.21, 

A. deviſeth his Lands to B. after the Deceaſe of his Miſe, and if 

be fail, then he willeth all his Part to the Diſcretion of his Father, 
and died; B. ſurvived, the Father being dead before without any 
Diſpoſition of the Land. In this Caſe the Father had a Fee-ſample, 
there being no Difference where the Deviſe is, that J. S. ſhall do e T. 30 Eliz. Rot. 
with the Land at his Pleaſure, and the Deviſe thereof to J. S. to 1760: ke 9nd 
dowith it at his Diſcretion b. 1 e eee 
A Man deviſeth his Lands to another and his Heirs, the Deviſee 

died in the Life of the Deviſor, and then the Deviſor died: In this 

Caſe the Heirs of the Deviſee ſhall not take by the Deviſe, for that 

the Heirs are not named as Words of Parchaſe, but only to expreſs 

and limit the Eſtate which the Deviſee ſhould have; for without Pl. Com. fo. 342. 


Leon. part 2.f0.221, 


the Word (Heirs) the Deviſce could not have the Fee- ſimple ©. =_ ns 


A Man ſeiſed of Lands made his Will in this Manner: Firſt, J 
bequeath to my Wife Black-acre, for the Term of her Life, the Re- 
mainder to my Son T. in Tail; Item, 1 Will to my Son T. [op my | 

N andi 


verſ. Horton. B. R. 
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Lands in D. alſo my Lands in S. and alſo my Lands in V. Alſo I 
give to my Son T. all my Iſland of Land, or incloſed Land with 
Vater, which I purchaſed of J. S. to have and to hold all the ſaid 
laſt before deviſed Premiſſes to the ſaid T. my Son and the Heirs of 
his Body. The Queſtion was, if the Habendum ſhould extend to 

the Iſland only; if fo, then T. ſhall have but for Life the Lands in 
D. FS. and J. But it was reſolved by all the Juſtices, that the Thing 


laſt deviſed: by the Will was an [ſand in the ſingular Number, 


which cannot ſatisfy the Habendum, which is in the plural Number; 
and therefore to verify the plural Number, the Habendum by fit 
| | Conſtruction ſhall extend to all the Lands in D. S. L. and ſhould 
4 T. 28 Elis. C. B. not ſtraiten the Deviſe only to the Iſland 22. 


Rot. 1458. Wiſeman | 
and Wiſeman's Caſe. Leon. 57, 58. 1 And. 160. S. C. Owen 49. S. C. 


A Man ſeiſed of a Meſſuage holden in Socage in Fee, deviſed the 
dame in theſe Words; I deviſe my Meſſuage where I dwell to my 
Conſin H. and his Aſſigns for Eight Tears, and my Couſin H. ſhall 
: hace all my Inheritances, if the Law will: It was adjudged, that it 
5 vas a good Deviſe in Fee of the Meſſuage, and that by the general 
© Moor's Rep. fo Words of the Will all his Inheritances did alſo paſs e. . 


873. n. 1218. f 11 | 1 8 8 | 
Jac. B. C. Wedleck verſ. Harding. Godbolt, fol. 208. Hob. Rep. fo. 7. Cro. Eliz. 204. S. C. 


4 ſeiſed of Lands in Fee, deviſed them to his Mis for Life, and 


after to his Two Sons, (if they had not Iſſue Males,) for their Lives; 
and if they had Iſſue Males, then to their Iſſue Males ; and if they 
had not Tſue Males, then if any of them had Iſſue Male, to the ſaid 

' . Iſſue Male; the Wife died, the Sons entred into the Lands, and 
then the eldeft Son had Iſſue Male, who afterwards entred; the 
younger Son put out the Iſſue: It was adjudged, that by the Birth of 
the Iſſue Males; the Lands were deveſted out of the Two Sons, and 
veſted in the Iſſue Male of the eldeſt Son, and that he had an Eftate- 


t H. 13 Jac. B. R. fai therein f. 


Blandford's Caſe. 
Godbolt, fo. 266. Moor's Rep. fo. 846. n. 1146. 3 Bulſt. 98. S. C. 2 Cro. 394. S. C. 1 Roll. Rep. 318. S. C. 


A Copyholder deviſeth his Lands unto his Mie for Life, and that 


after his Deceaſe the Wife or her Executors ſhould ſell the Land, 
and ſurrendered to the Uſe of his Will, which was centred thus; iz. 
to the Uſe of his Wife for Life, ſecundum formam ultimæ voluntatis : 
And whether ſhe had in the Lands an Eſtate for her Life, or an E- 
ſtate in Fee to ſell, was the Queſtion. It was the Opinion gf the Court, 
that ſhe had an Eſtate in it for her own Uſe for her Life, and alſo 
4 time voluntatis ſhould be void 8. | | a 
A. ſeiſed of Land in Fee deviſed it unto B. and C. equally, and to 
their Heirs : Adjudged, that they are Jointenants, and not Tenants 
in Common. But if the Deviſe had been to B. and C. equally to be 
divided, they are Tenants in Common. If the Deviſe had been, e- 
qually to be divided between them by J. S. till ſuch Diviſion be 
made they are Jointenantc. M. 31 Elis. B. R. Dickons and 
b Towen and Bedd's Marſh's Caſe. Goldsbr. fo. 182, 183 h. | 


Caſe. Anderſ. Rep. i | | 
part 2. Caſ. 10. NI. 37 & 38 Eliz. C. B. Leen verſ. Cox. Dyer 25. 


an Eſtate in Fee to ſell, otherwiſe the Clauſe ſecundum formam ul. 


FE A. deviſed 


A. deviſed his Lands to his Wife for Life, and after her Death 
to J. his eldeft Son and his Heirs, upon Condition, that he ſhould 
grant to C. his ſecond Son and his Heirs, a Rent of 41. per Annum 
out of the ſaid Tenements ; and if J. died without Heirs of his 
Body, that the ſaid Lands ſhould remain to C. and the Heirs of 
his Body, and died; the Wife entered and died; J. granted a Rent 
of 4 J. to C. and his Heirs out of the Lands with Clauſe of Di- 
ſtreſs; it. was reſolved that J. had an Eſtate-tail; but by the Li- 
mitation of the Will, he is to make his Grant of this Rent; which 
being by the Appointment of the Donor, is not contra formam doni, 
but ſtands with the Gift, and ſhall bind the Iſſue in Tail i. 1 P. 15 Jac. B. R. 


| : Rot. 204. Dutton 
and Ergram's Caſe, Croke part 2. fo. 42). 


A Man let ſeveral Houſes and Lands by ſeveral Leaſes for Years, 
rendring ſeveral Rents amounting unto 10 J. per Aunum, and made 
his Will in this Manner; ſcil. I bequeath the Rents of D. to my 
Mie for her Life, the Remainder over in Tail; it was reſolved, 
That by this Deviſe the Land it ſelf ſhould: paſs. For it appear La- 
his Intent was to make a Deviſe of his Lands and Tenements, anf AN 
that he intended to paſs ſuch an Eſtate, as ſhould have Continih LIBRAR —_ 
ance for a longer Time than the Leaſes ſhould endure ; and the. go 
Words are apt enough to convey the Lands, it being an uſual Man- 
ner of Speech for Men to name their Lands by their Rents k. k M.45 El. in C. B. 


rot. 125. Terry and 
Dirricks Caſe. Croke part 2. fo. 104. Moor 771. S. C. 


I Deviſe of his Rents with a Clauſe of Diſtreſs, is a good Rent- ' Xingſwell v. Caw- 

charge; but it is not ſo in a Deed. | f . 
If one by his Will deviſe his Land to his Wife in the firſt Place, 

and then ſaith, My Vill is, That my Son A. ſhall have it after my 


Wife's Death; and if my Wife die before my Son B. that then my 


—_— — 


Syn A. ſhall pay to B. 10 l. by the War during the Life of B. and 


alſo 1001. to J. S. in this Caſe 4. ſhall have the Fre-ſimple of the 


Land w. | | m H. 17 Jac. B. R. 
0 N icer's Caſe. Godb. 


280. 2 Cro. 525. 8. C. 2 Roll. Rep. $0. S. C. 


A Man having Lands in Fee-{imple, and Goods to the Value of 
5 1, only, deviſcd to his Wife all his Eſtate, paying his Debts and 
Legacies, his Debts and Legacies amounting unto 40 J. it was ad- 
judged that all his Lands did paſs by the Deviſe, and that the De- 
viſee had a Fee-ſimple in the Lands, by Reaſon of the Word Pay- 
ing ; for they are to be paid preſently, which cannot be if the Lands 


paſs not in Fee n. n T. 1651. B. R. 
Kirman and Fobn- 
| ſon's Caſe, Stile's Rep. 293. 


If a Man hath Lands iz Fee and Lands for Tears, and he de- 
oiſeth all his Lands and Tenements, the Fee-ſimple Lands only 
paſs, and not the Leaſe for Years; but if he hath only a Leaſe for 
Years, and no Freehold, and deviſeth all his Lands and Tenements, 


the Leaſe for Years ſhall paſs o. | r. 3 car. in B. R. 
+ 5 | Roſe and Bartlet's 
Caſe. Crok. part 1. fo. 213, 292. Stile's 279. 8. C. 


A. deviſed 


1 . 
a . * 
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— — 


A. deviſed his Land in London to his Son and his Heirs after the 
Meath of his Wie; and if his Daughters overlive his Wife and 
his Som, and his Heirs, then his Daughters ſhould have it for Life ; 
and after their Deceaſe J. and R. ſhould have the ſame, and that 
they ſhould pay 6 l. 16 & yearly to the Company of Merchant-Tay- 
lors, to be diſpoſed of to charitable Uſes. In this Caſe three Points 
were argued. 1. Whether the Wife had an Eſtate for Life by In- 
plication of the Will; and it was reſolved that ſhe had. 2. Whe- 
ther the Son had a Fee-ſimple or Fee-tail ; and it was reſolved that 
he had a Fee-tatl by Implication of theſe Words, cis. (if his Daugh- 

ters ſurvive his Wife and his Son, and his Heirs,) whereby it is im- 
plicd that the Heirs there intended are the Heirs of his Body, and 
not his Heirs in Fee; for ſo long as the Daughters live, the Son 
could not die without a collateral Heir. 3. What Eſtate F. and 
R. have after the Death of the Daughters; it was reſolved they 
have a Fre- ſimple by Reaſon of the annual Payment of the Money; 
and it is not to be regarded what annual Value the Land is of over 
and above the Sums they pay; for every Sum of Money paid or 
| 2 dot h cauſe the Deviſee to have a Fee-ſimple. And Coke 
Chief Juſtice ſaid, that a Deviſe to a Man and his Succeſſors, is a 
| Deviſe of a Fee- ſimple, without the Word (Heirs,) becauſe it im- 

T. 14. Jac. B. R. plies a Fec-ſtmple, though it wants the expreſs Words P. 
| 1 F. ſeiſed of Gavelkind Lands had three Sons, and deviſed Part 
g of his Land to one, Part to another, and another Part to the Third; 
and if any die without Iſſue, the other ſhall be his Heir: Adjudged, 
that it was an Eutail in every one, and a Fee- ſimple by the Word 


qH. 32 Eliz. rot. (Heir) to the other 1. 


120. C. B. Carter's 
Caſe, M. 13 Jac. Sparte verſus Purnell. Moor's rep. fo. 864. n. 1190. 


A Man hath Iſſue a Son, and Land is deviſed to the Father, Ha- 


bendum fibi & heredibus de wad, 5 ſuo _—_— procreandis ; and 


r Dyer's Reading after the Deviſee hath Iſſue another Son; the ſecond Son ſhall have 

upon the Stat. of the Land r * 

Wills, $ 18. Hob. 75. 3 : R : . 

S. C. A Man deviſeth Land to his Son, and sf he dieth without Tſſue, 
or before his. Age of Twenty-one, it ſhall remain to another; the 
Son had Tue, but dies before the Age of Twenty-one: Adjudged 
that his Iſſue ſhall have the Land, and not he in the Remainder ; 

M. 37, 38 Eliz. and (or) was conſtrued for (and) ſ. | 


C. B. rot. 1249. 
Sowel verſus Garret. Moor's rep. fo. 422. n. 590. 


If one deviſc his Lands to his Vie for Nears, the Remainder to 
his youngeſt Son and his Heirs; and if either of his two Sons die 
evithout Iſſue, Gc. that it ſhall remain to his Daughter and her 

| Heirs ; the youngeſt Son dieth in the Life-time of the Father, and 
after the Father dieth; by this Deviſe the elder Son ſhall have 

* Dy. fo. 1222 the Lands in Tail ©. Or if one deviſe his Land to his Wife for 
Life, and after to his Son; and if his Son die without Iſſue, having 

no Son, (or having no Male,) that then it ſhall go to another; by 

this Deviſe the Son hath an Eſtate-tail to him and the Heirs of his 

2 Py Joc 2 B. Body u. Or if Lands be deviſed to a Man and Woman unmarried, 
ans Cale. and the Heirs of their two Bodies, or to the Husband of 4. and 


Wife of B. and the Heirs of their two Bodies; by theſe Deviſes 


Coke 1 Inſt. 20, are created Eſtates in Tail x. 88 
26. Pl. Com. fo. 33. 4 A Man 


FP Ss gn |= 7 CE Ss ld 


9422 


hs. 
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A Man ſeiſed of Land holden 12 Capite deviſed it to his Wife 
for Life, and after her Deceaſe his Son John to have it; and if his 


von John marry, and have by his Wife any Iſſue Male of his Body 


lawfully begotten, then his Son to have it; if no Iſſue Male, then 
his Son Thomas to have the Houſe ; and if Thomas marry, having 
Iſſue Male of his Body, his Son to have the Houſe after his De- 
ceaſe ; and if any of his Sons or Iſſue Males go about to alien or 
mortgage the Houſe, then the next Heir to enter, &c. It was re- 
ſolved, firſt, That the Sons had an Eftate-rail in them ſeverally, 
and to the Heirs Males of their Bodics ; for theſe Words, [if he 
hath no Iſſue Male, his Son Thomas to have it] are ſufficient to 
create an Eſtate-tail to 7ohn, and ſo of the reſt. 2. Reſolved, 
That no Condition or Limitation, be it by Act executed, or by Li- 
mitation of Uſe, or by Deviſe by his laſt Will, can bar Tenant in 
Tail to alien by ſuffering of a common Recovery v. n 
If Lands be deviſed to 4. B. and his Heirs Males, or his Heirs fo. 126. 
Females, without ſaying [of his Body; | by this Deviſe 4. B. hath 
an Entail ; but if ſuch a Limitation be by Deed, it's a Fee- 
{imple IX . z Inft, part 1. 6 25. 
One deviſed all his Lands to another, and the Heirs of his Body 2, Fl Cn perk 
; ; : 0 | Pl. Com. 414. 

begotten ; and after in the ſame Will deviſed, That if the Deviſee | 


die, the ſaid Lands ſhould remain to another 72 Fre; the Court 


held, that the Deviſee hath an Eſtate-tail by the firſt Words ©, H. 14 El. Anderl. 
The Father 'Tenant for Life of certain Lands, the Remainder in rep. Cale 84, 88. 
Fee to the Son; the Son deviſed the fame in theſe Words, 912. I 
deviſe to D. my Wife the Lands which I have or may have in Re- 
verſion, after the Death of my Father, paying therefore yearly du- 
ring ber Life to the right Heirs of my Father 40 s. and died, his 
Father living; per Curiam, no Eſtate paſſed by this Deviſe but for 
Term of the Life of the Vie; and that ſhe ſhould not pay the 
o J. until the Reverſion did fall after the Death of the Father; 
r the Father had not right Heirs during his Life b. b Dyer 371, 
R. D. ſeiſed in Fee of a Houſe, and poſſeſſed of Goods, made 
his Will in theſe Words, gig. The reſt of my Goods, Lands, and 
Moveables whatſoever, after my Debts, Legacies and Funerals paid, 
I give to my three Children, J. T. and M. equally to be divided 
among ſt them : It was adjudged, that they have an Eſtate only for 
Life in the Houſe, and are Tenants in common, and not Foin- 


tenants b. T. 35 Eliz. 10. 
23. B. R. Deacon 


| 403. 
verſus Marſh. Moor's rep. fol, 594. n. 108. 


V. C. by his Will deviſed a Meſſuage in theſe Words, ig. I give 


10 A. L. my Couſin the Fee-ſimple of my Houſe, and after her De- 


ceaſe to W. her Son: A. L. had an Eſtate for Life, and her Son a 


Fee-ſimple in Remainder ; and fo it was adjudged ©. d p. 17 Eliz. Baker 
FIG and Raymond'sCaſe, 
Anderſ. rep. c. 251. fo. 51. 


If one deviſeth his Lands in this Manner, 0iz. I give my Land 
in D. to A. B. to the Intent that with the Profits thereof he ſhall 
bring up my Child or my Children, or to the Intent that with the 
Profits thereof he ſhall pay yearly 10 l. or that out of the Profits 
thereef he ſhall pay to J. M. 101. by theſe Deviſes A. B. hath only an 
Eftate for Life, albeit the Payments to be made be greater * the 

FE | ents 


; 138 at T, hings may be deviſed by Wall. ; Part III. 


Rents of the Land; otherwiſe it is in Caſe the Sum of Money is 

to be paid preſently, and not appointed 20 be paid out of the Pro- 
e Coke lib. 6. fo. fits of the Land; in which Caſe 4. B. ſhould have a Fee- ſimple g. 
16. Collier's Caſe. | 


lib. 3. fo. 20, 21. Boraſton's Caſe. Brook tit. Eſtates, pl. 38. Brook tit. Teſtament, pl. 18. 32 & 33 Eliz. 


| Wellock and Hammond's Caſe. 


A. ſciſed of divers Lands in 4. B. and C. the Lands in C. being 
in him by Mortgage forfeited, deviſed the Lands in A. and B. unto 
ſeveral Perſons, and then adds this Clauſe in his Will: All the reſt 
of the Goods, Chattels, Leaſes, Eftates, Mortgages, whereof he was 
poſſeſſed, he deviſed to his Wife after his Debts and Legacies paid, 
made his Wife Executrix, and died: Adjudged, that in the ort- 
gaged Lands only an Eſtate for Life paſſed to the Wife, and not 


f F. 10 Car. B. R. A Fee f. 
Wilkinſon and Mer- 
riland's Caſe. Crook. part. 1. fo. 323. 


One deviſeth his Lands to his two Sons, and the Heirs of their 
Bodies, and that the Executors ſhall have them until they come to 
their ſeveral Ages of Teuventy-one ; the one attains to the Age of 
'Twenty-one ; the Queſtion was, whether he might enter. It was 
ſaid, they were Joirtenants, and their Executors ſhould hold them 


till they both came of the Age of Twenty-one Years. But it was 


holden otherwiſe by the Court, for the Words [until they come to 
their ſeveral Ages] ſhall be conſtrued, reddendo fingula ſingulis; 
that when either of them come to the Age of 'Twenty-one Years, 
& M.$Jac.in B. R. he ſhould then have his Part and Poſſeſſion 8, 


Aylor and Cbep's 
Caſe. Crook. part 2. fo. 259. 


R. deviſeth his Land to his Brother John ; and if he die having 
ub Son, the Land ſhould remain to William for his Life ; and if 
he die without Iſſue, having no Son, it ſhall remain to the right 
Heirs of the Deviſor : John his Brother had an Eftate-tail to his 
Iſſue Males ; but Milliam had but an Eſtate for Life, or to his 

b M. 42 &43 Eliz. Heirs Females, becauſe having no Son is merely contingent b. 


Milliner verſ. Ro- 
binſon. Moor's rep. fo. 682. n. 939. 


M. ſeiſed of Lands in Fee, deviſeth them to R. his Daughter 
for Life ; and if fhe marry after my Death, and have Iſſue of her 
Body lawfully begotten, then I will that her Heir after my Daugh- 
ter s Death ſhall have the Land, and to the Heirs of their Boates 
begotten, the Remainder in Fee to a Sranger. It was adjudged that 
R. had not an Eſtate in Tail, but only for Life, the Inheritance in 
her Heir by Purchaſe reſting in Abeyance all her Life, and ſettling 
H. 35 Eliz. rot. in the Inſtant of her Death ?, | 
467. Clerke verſus 


Day. Moor's rep. fol. 593. n. $03. 

Kingsſccell verſus Deviſe of a Rent with a Clauſe of Diſtreſs is a good Rent 
Cawley, Moor 592 charge; but tis not ſo in a Grant. | | 
Inchley verſ. Robin- By a Deviſe of the Manor the Rents and Services paſs entirely, 


ſon. 2 Leon. 41: but ſometimes they are divided; as where the Teſtator deviſed his 


Leon. 165. S. C. 1 ' 
n demeſne Lands to his Wife for her Life, and the Seroices to her 


Moor 7. S. C. : 
for eighteen Years, and then he deviſed the whole Manor to J. — 
3 | | afte 


Part III. What Things may be deviſed by Will: "IRE. 


after the Death of the Wife: Adjudged, that T. S. the Diviſee 
ſhall take nothing in the Manor, till after the Death of the Wife, 
though the Services were deviſed to her but for eighteen Years ; for 
after the Expiration thercof, the Heir at Law ſhall have the Ser- 
vices during her Life, becauſe by the expreſs Words of the Will 
J. & was to have nothing in the Manor whilſt the Wife was li- 
ving ; but if the whole Manor had been deviſed to him after the 
Expiration of eighteen Tears, and after the Death of the Mife, in 
ſuch Caſe that Clauſe ſhould be taken diſtributively, (viz.) that he 
ſhould have the Demeſnes after the Death of the Wife, and the 
Services after eightcen Years, 


The Teſtator was ſeiſed in Fee of ſome Lands in Poſſeſſion, and Ck verſ. Gerrard. | 


Sand. 180. 1 Lev. 


of others in Reverſo, expectant upon the Death of T. F. and de- 212. S. C. 


viſed that his Wife ſhould have the Uſe of his demeſue Lands, 
(which he had in Poſſeſſion) for one Year after his Death, and both 
his demeſne Lands and the Reverſion to T. K. for Life; after the 
Expiration of one Year next after the Deceaſe of the Teſtator, 
and the Deceaſe of T. S. who was the 'Tenant for Life; the Que- 
ſtion was, whether T. K. ſhould. have the demeſne Lands a Year 
next after the Death of the Teſtator, or ſhould ſtay till a Year af- 
ter the Deceaſe of T. FS. the Tenant for Life; and it was adjudged, 
that he ſhould have the demeſne Lands a Year next after the Death 
of the Teſtator, and the Lands in Reverſion a Year after the Death 
of the Tenant for Life; for that Clauſe in the Will, (9is.) a Tear | 
after my Deceaſe, and the Deceaſe of the Tenant for Life, ſhall 
be taken diſtributively reddendo ſingula fingulis. _.. 
In ſome Caſes the Sentences in Wills ſhall be joined, and not 
taken diſtributively. | | WEE dT T5 


As where the Teſtator deviſed 121. per Annum ta be iſſuing out Odernveri. Wicken. 
of the Lands to his Siſter for Life, and whilſt ſhe ſhould remain * Sand. 197). 


fole ; but if ſhe ſhould marry, then the 12 l. to ceaſe, and his Execu- 
tor ſhould pay her 1001. ſhe married, the 100 J. was not paid, and 
ſhe diſtrained for the 12 J. Rent Arrears ſince her Marriage; and 
the Queſtion was whether it ſhould immediately ceaſe on her Mar- 
riage, or not till the 100 J. was paid; and the better Opinion was, 
that it ſhould be joined and not ſeparated ; for if it ſhould, then the 
Siſter might have nothing, becauſe if the Rent ſhould: ceaſe upon 
her Marriage, it might happen that the Executor might not have 
Aſſets to pay the 100 J. it was objected, that if ſhe had married in 
the Life-time of the Teſtator, ſhe ſhould not have this Rent, tho 
the 100 J. was not paid, which is very true; and the Reaſon is, 
becauſe the Rent was never veſted in her, for that would have been 
— by her Marriage, which was her own Act; hut here the 

ent was actually veſted in her, and tis not reaſonable it ſhould 
be deveſted without Payment of the Mone. 


* # > . 


One Norton the Teſtator deviſed his 


ands to a Daughter of Bate 


* * - 


s verſ. Norton 


his Couſin Amburſt, who ſhould marry a Norton within fifteen Rym. 32 


Years ; the Plaintiff married the Heir at Law of the Teſtator, and 
one Norton: married the eldeſt Daughter of Mr. Amburſt, who ha 
at that Time three Daughters; it was objected that the Will was 
vaid for the Incertainty which of the three Daughters ſhould take, 
for it was incertain which of them ſhould marry a Norton; but 
adjudged that the Will fixes it to one of the Daughters and no 
1 „„ + 7. my 


; 140 What Things may be deviſed by Mill. Part III. 
FS more ; ſo that there is a Certainty in the Perſon, though not in 
the Event. 


Milford verſ. Sith. The Father, in Conſideration of his Son's Marriage, covenanted 


*. to levy a Fine to certain Uſes mentioned in his Deed, but no Fine 
was levied ; he by his Will (reciting the Deed) deviſed and confirm- 
ed all his Eſtate granted to his Son in Marriage according to the 
Deed : Adjudged, that fince the Will referred to the Deed, it paſſed 
ſuch Lands as were intended to be conveyed by the Deed and Fine, 
becauſe the Word Grant in a Will ſhall comprehend any Man- 

| ner of Agreement in the largeſt Senſe. | 

Sir Thomas Lite- As to Grammatical Conftruttions the Caſes are, C. The Teſtator 

aun s Caſe, 2 Vent. had Lands in Fee, and other Lands mortgaged to him in Fee, and 

mo deviſed all his Lands to T. $. Adjudged, that the mortgaged Land; 
did paſs; ſo if he had a Tr»/# of a Mortgage of Lands in H. and 
had other Lands in the ſame Pariſh; in ſuch Caſe by a Deviſe of 
all bis Lands in H. the Truſt will paſs ; but if he deviſe his Lands 
in H. B. C. Oc. to T. S. and all other his Lands elſewhere, and 
he had at that Time a Mortgage of Lands of greater Value lying 
in another Pariſh ; that Mortgage will not paſs, becauſe the Teſta- 
tor could never mean Lands of fo great a Value by that Word 
elſewhere, which is uſually inſerted Currente Calamo. 

Moor 31. The Teſtator recited in his Will thus, (.) I have made a Leaſe 
for Twenty-one Years of my Lands to T. S. paying 105. Gc. this 
was held to be a good Leaſe for Twenty-one Years, though the 
Words (I have) are in the Preter-Tenſe. | | 

Wright verſ. Wyvell. But this Caſe was denied to be Law in JYright's Caſe, which 

- = 04 56. 3 Lev. vas thus: 4s for my perſonal Eftate I bequeath to my Wife 6c01. 

92 to be paid to William Weddall, and "is for the full Payment of 

* The Wordalready the Land ] purchaſed of him; und is already eftated in Part of 

. Fointure to her for Life, when in Truth there was not any Part 

he Will © of it ſettled on his Wife for Jointure ; and therefore it was held 
that the Heir at Law ſhould have theſe Lands, for it could not be 
an implicite Deviſe to the Wife, becauſe the Teſtator took Notice 
that ſhe was eſtated in them before the Making the Will. 

Gamage's Caſe. 1 The Teſtator deviſed his Lands in H. to his Wife for Life, alſo 


Vent. 368. his Lands in B. to her for Life, and alſo his Lands which he pur- 


chaſed of V. M. to her for Life; and after her Deceaſe, he de- 
viſed all the ſaid Lands to his Son and his Heirs ; the Queſtion 
was, whether the Lands in both the ſaid Pariſhes, or only the 
Lands which he purchaſed of V. M. ſhould paſs. 


Deviſes of Lands with Limitations, and upon Condi- 
tions; what Condition in a Deviſe ſhall be good, what 
not; what ſhall make a Condition, what not; and 


_ what Eſtate ſhall paſs to the Deviſee by Implication. 


Ornditions in Wills have fo near a Reſemblance to Limitations, 
that they are commonly taken the one for the other ; but the 


Difference is thus, 9 Conditions are ſo many Reſtrictions an- 


nexed to the Will of the Teſtator, which either qualify or ſuſpend 


bis Intention, and make it incertain whether it ſhall take Effect or 


I | not, 
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not, or rather a Condition creates, enlarges, or defeats an Eſtate 


tion precedent to the Deviſe of the Lands to the younger Chil- 
dren, and was no Limitation to the Eſtate of the Eldeſ. 


nitation and not a Condition, ſo that upon Failure of Payment, 2 Leon. 114. S. C. 
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upon an incertain Event; but a Limitation is the Bounds of an 
Eſtate, or the Time how long it ſhall continue, or rather a Oyali- 
fication of a precedent Eſtate; and the proper Words to make a 
Limitation are quamdiu, Dum, Dummodo, fi, quouſque, and ſeveral 
other ſuch like Words. 7 Ons | 78 
A Deviſe of Lands upon Truſt to do ſuch an Act doth not make Gibbons verſ. Marl- 
a Condition. | 1 2 l ti ward. Moor 594. 
The Teſtator having 4 Sons and a Daughter, deviſed 20 J. to every Hainſwonh verſus 
one of his younger Sons and to his Daughter, to be paid by his eld- Peg. Moor 644. 
eſt Son at their reſpective Ages of 21, and deviſed his Lands to his 
ſaid eldeſt Son and his Heirs, upon Condition that if he did not 
pay thoſe Legacies to his younger Children, that than the Lands 
ſhould be to them and their Heirs; now here was a Fee: ſimple li- 
mited upon a Fee, but it was upon a Contingency, (9iz.)" that if 
the eldeſt Son failed in Payment of the Legacies ; and that he 
took by Deſcent ; and that the Failure of Payment was a Condi- 


But a Deviſe to his Wife for Life, Remainder to his eldeſt Son, Willck verſ. Ham- 
paying 40 J. to every one of his Brothers and Siſters; this is a Li- or pgs — 


Ge. his Eſtate ſhall ceaſe, and be transferred to the Heir at Law, See Dyer 317. 
though the Word Paying in a Will generally makes a Condition: | 
Deviſe to his Wife for Life apon Condition that ſhe ſhould edu- Warren's Caſe. Dye 

cate his Son at School at her own Charge, until he came of Age, 127. 
after her Death to his ſecond Son in Tail, Remainder in Fee to his. 
own right Heirs ; the Wife did not perform the Condition, the eldeſt 
Son entered, and adjudged good ; for by the Breach of the Condition, 
the Eſtate of the Wife was determined, and the Heir- at Law ſhall 
take Advantage of it during the Life of the Wife. SOS 

A. deviſed Land to B. reddendo & ſolvendo 20 s. to C. yearly, 
and died; the 20 f. is not paid; adjudged that the Heir of A. may 
enter for Breach of the Condition . | a P.37EL.C.B.rot. 

A Man deviſeth Land to B. his eldeſt Daughter and her Heirs, 527. Fox v. Catlin. 

that ſhe may pay to C. her younger Siſter yearly 30 J. and dies Cr. Et 454. 
without other Iſſue; B. doth not pay the 30 J. C. enters, Ez 
per Curiam her Entry was congeable, becauſe that > (ſhe may pay), .., 
maketh a Condition. 2. C. for the Condition broken may enter i pig got 94. 
into one Moiety ; but for the other Moiety the Condition is diſ- Sifter 301. or ea in- 
penſed with per act en ley, ſcil. the Deſcent to B. and for that the e that Joe 
Condition ſhall be apportioned ©. . 105 27 4 . 
Word Paying makes a Condition in a Will. 1 Inſt. 236. b. T. 30 Eliz. rot. 568. Crick W Barge 
Cro. Eliz. 146. 1 Leon. 174. S. C. 1 Roll. Abr. 410. S. C. | | | 


But where a Clauſe of Diſtreſs is added, it will take away:the See verſus Beal 
Force of a Condition, and make the Word Paying to be no Con- 5% | 
dition at all, (oz.) the Deviſe was to T. S. for Life, paying E. G. 

the yearly Rent of 6 J. half yearly; and if tis behind, then that 

he may diſtrain for the ſame ; this is no Condition, becauſe the Di- 

ſtreſs limited for Non-payment of the Rent qualifies the Word Pay- 

ing, which otherwiſe would have made a Condition. 


The 
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z —__ Dr. The Father deviſed Part of his Lands to his Wife for Life, 
Te upon Condition ſhe ſhould educate his Son in Learning and good 
| Manners, Remainder to his youngeſt Son in Tail; the Condition 

was broken : Adjudged this was not a Limitation, but a Condition, 

but that the Deviſe over in Remainder had deſtroyed it ; for if it 

had not, then the Heir muſt have centered to defeat the Eſtate of 


the Wife; which in this Caſe he could not do without defcating the 


| Remainder. | | 
Michael v. Duntn Leaſe for Years with a Clauſe of Entry for Non-payment of 
2 Leon. 33. Rent; afterwards the Leſſor by his Will appointed that the Leſſce 


ſhould have the Lands for Thirty-one Years, accounting the Years 


of the firſt Leaſe not expired as Parcel; and by the ſame Will de- 
viſed the Inheritance to T. S. the Queſtion was, if the Deviſee 
ſhould hold over the Land, for the Term encreafed as he held it be- 
fore; or if the Law will conſtrue the Words of the Will to be a Con- 
dition. Adjudged it could not be a Condition, becauſe Conditions are 
odious in Law, and never created but by apt Words. 
Jennings v. Gover. What would be a precedent Condition in a Grant, may not be 
1 Leon. 229. Cro. ſo in a Mill; as where the Teſtator deviſed a Term for Years to 


Eli : 09 1 
I. S. and that if his Wife ſuffer him to enjoy it three Tears, then 


ſhe ſhall have all his Goods as Executrix ; but if ſhe diſturb the 
ſaid T. &. then E. G. ſhall be his Executrix : Adjudged, that ſhe is 
Executrix preſently, and within the three Years, becauſe this Con- 
dition being in a Will ſhall not be precedent, fo as no Eſtate would 
ariſe till it be performed; but tis a Condition to abridge the Power 
of the Wife to be Executrix, if ſhe did not perform that Part of 
his Will. | 

Fr. B. ſeiſed of a Houſe in Fee, 4 Eliz. deviſeth it to Agnes his 
Wife for Life, and after to the Heirs of his Body begotten, and af- 


ter to Tho. B. his Brother in Fee: Proviſo, That if the ſaid -_ 


ſhall clearly depart out of London, and inhabit in M. in Suffolk, 
then fhe ſoall have 10 I. yearly paid her out of the ſaid Houſe. 
F. B. dieth without Iſſue; Tho. B. dieth, R. B. being his next 
Heir; 15 Eliz. Agnes totally departed out of London, and inha- 
bited in M. in the ſaid County of S. R. releaſes to nes. It was 
adjudged that this Proviſo doth determine the Eſtate of 4gnes be- 
fore Entry, inſomuch as ſhe is but Tenant at Sufferance, and the 
Releaſe of R. to her aihil operatur ; for tho' there be no Words 
that her Eſtate ſhall ceaſe or be void, yet they are implied by the 
Will in theſe Words, ſcilicet, that then ſhe ſhall have ſuch a Rent 
out of the Houſe, which cannot be without a Determination of the 
2 Cro. Eliz. 228. Eſtate for Life d. 


2 252. S. C. 
+ 31 Eliz. rot. 54. Allen verſus Hill. 


A. maketh a Leaſe to B. of certain Land, upon Condition that 
he ſhould not alien to any but to his Children ; the Leſſee deviſeth 
Part of the Land to 4. after the Death of his Wife: Adjudged 
that the Wife ſhould take nothing, but it ſhould go to the Execu- 
tors; and the Death of the Wife is a Demonſtration when the Chil- 
© 1 Jac. rot. dren ſhould take A | | | 


710. Horton verſus 
Horton. 2 Cro. 74. 1 Roll. Abr. 844. 


1 
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T. being ſeiſed of ſeveral Parcels of Land in Fee, deviſeth one 
Parcel of it to his eldeff Sou in Tail, and another Parcel to his youn- 
ger Son in ail; Proviſo ſemper, that if any of his Children alien 
or demiſe any of his Lands to them deviſed before they come to the 
Age of Thirty Years, then the next Brother ſhall enter: The eldeſt 
Brother entred into his Part, and demiſed that for Years before his 
Age of Thirty Years; whereupon the younger Brother entred by 
Force of the Limitation in the Will; and after the younger Brother, 
before he came to the Age of Thirty Years, demiſed the Land for 
Years, into which he had entred ; whereupon the eldeſt Brother en- 
tred. Adjudged, 1. That this is a u Limitation, and the Eſtate n Which defeats the 
ſhall be to them till they alien; and upon the Alienation it ſhall go e 
to the other: 2. When one Brother had entred into the Land by 
Force of the Limitation, that Land is diſcharged of the Limitation 
in the Will for ever x. | * Owen 155. S. C. 


H. 30 Eliz. Rot. 
dog. Spittle verſus Davyes. Moor 271. S. C. 2 Leon. 38. 


A Man deviſeth Land to A. and his Heirs, provided, that if he die 


within Age, that then the Land ſhall remain to B. and his Heirs: 


Adjudged a good Deviſe to B. if A. dieth within Age; but that is M. 33, 34 Eliz. 
not by Way of Remainder, but executory Deviſe J. — 3 * 
A Man had Iſſue a Son and Two Daughters, and he deviſed his n 

Land to his Son and his Heirs, and if he die without Iſſue within 
Three Years, then his Executor ſhall ſell his Land; the Son dieth 
within Three Years without Iſſue: Adjudged, that the Executor | 
may enter and ſell the Land?. „% 


| Mollineuxs Caſe. T. 
38 Eliz. Rot. 86 j. B. R. Fulmerſton's Caſe. 


A Condition is void, where the Teſtator parts with all his Inte- Dyer 34. 
reſt, and then deviſed it over; as where the Deviſe was, that the 
Prior and Convent of B. and their Succeſſors, ſhould have his 
Lands, ſo as they pay yearly to the Dean and Chapter of St. Paul's, 

15 Marks, and if they fail, then their Eſtate ſhall ceaſe, and the 
Dean and Chapter, &c. and their Succeſſors, ſhall have it; this was 
adjudged a void Condition, becauſe by the firſt Clauſe of the Will, 
the Teſtator had parted with all his Eſtate and Intereſt in the Lands 
to the Prior and Convent, &c. therefore there was none remaining 
for him to deviſe to another upon any Condition; for if it ſhould be 
a Condition, the Dean and Chapter could not enter if it ſhould be 
broken, but the Heir at Law, and that would defeat the whole 
Will. 5 

Conditions alſo which reſtrain the Authority given by a former Dyer 74. 
Part of the Will, are void, as where a Man makes Two Executors, 
provided that one of them do not adminiſter his Goods, this is void. 

The Teſtator deviſed his Lands to T. S. and the Heirs of his Bo- Skrine 2 Bond. 
dy, upon Condition, that he ſhould not alien them; and if he died * Nell. Abr. 41. 
without Iſſue, Remainder to E. G. in Fee; afterwards T. S. the 
Deviſee, ſold the Lands; yet the Perſon in Remainder could not 
enter, becauſe this was a Condition and not a Limitation of the E- 
ſtate, and therefore the Heir at Law muſt enter for the Breach. 

A Man had Iſſue Three Sons, John, Thomas, and Milliam, and 
deviſeth his Lands in this Manner; I deviſe my Land to my Son 
John after the Death of my Wife, to him and the Heirs of his Bo- 


dy 
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dy lawfully begotten, in Fee- ſimple; and if he die in the Life of my 
Wife, that then my Son William be his Heir; the Deviſor dieth, 
ohm had Iſſue and dieth in the Life of the Wife: Adjudged, that 
the Iſſue ſhall have the Land after the Death of the Wife, and not 
Villiam; for it amounteth to a Deviſe to the Wife for Life, the Re- 
mainder to John in Tail, the Reverſion to Milliam in Fee upon a 
Contingency : For ſo it appeareth his Intent to be, and not to a- 
bridge the Eſtate- tail expreſly given to John, by his Death in the 


Life- time of the Wife, but only to limit the Remainder in Fee up- 


on this Contingency . 


F. F. ſeiſed of the Manor of Varner, and of the Manor of Char- 


call, deviſeth the Manor of W. to J. §. in Fee, and the Manor of 
C. he deviſeth to M. for Life, and if M. dies, any then of my Cou- 


ſmim F.s Sons living, then I Will my ſaid Manor of C. unto him that 


ſhall have my Manor of V. the Teſtator dieth ; J. S. enters into the 


Manor, and conveys it to a Stranger; M. dieth. The Queſtion was, 


NM. for the Deviſe was, that the Son of J. S. which hath the Ma- 


b T. 36 Eliz. C. B. 
Brown verſ. Peaſe. 
Rot. 1145. 1 And, 


e M. 3 Car. B. R. in- 
ter Taylcr & Ho:kyns. 
Godb. 363. 


4 Poſtea hic. 


if J. $. ſhall have the Manor of C. and adjudged that he ſhall not, 
becauſe he hath not the Manor of V. at the Time of the Death of 


nor of V. ſhall have this Manor of C. for it's not ſufficient that he 
hath the Manor of V. at the Time of the Death of the Deviſor, for 
there are 'Two (thers,) therefore he that ſhall have this Manor, 
ought to have Two Notes, 1. That he be the Son of J. S. 2. That 


he hath the Manor of V. at the Time when the Deviſe of the Re- 


verſion of the Manor of C. is to take Effect b. 


306. Cro. Eliz. 357. S. C. Owen 24. S. C. 


A. had Three Siſters living, one dieth, and hath Iſſue a Daughter, | 


and deviſeth his Land to all his Siſters, between their Heirs, equally 
to be divided : Adjudged that the Daughter of the Siſter which is 
dead ſhall take nothing by this Deviſe ©, This is miſtaken, ſee the 
Report. 

fp M. was ſeiſed of Land and a Houſe called The Mhite Sean; 
made his Will in Writing, and deviſed all his Fee-ſimple Lands and 
Tenements to H. M. his Son, and the Heirs Males of his Body, and 
for Default of ſuch Iflue, to his right Heirs ; and deviſeth his Houſe 
or Tenement wherein Milliam Nicholls dwelleth, called The Mhite 
Swan in Old-ſtreet, to Henry Gallant, his Daughter's Son, for ever: 
It was found by the Jury, that Milliam Nicholls, at the Time of 
the Will making, and of the Deviſor's Death, inhabited the Alley of 
the ſaid Honſe, and Three upper Rooms therein, and that divers o- 
ther Perſons at the ſame Time held the Garden and other Places in 
the ſaid Houſe. Adjudged, 1. That H. Gallant had an Eſtate in 
Fee-ſimple in the Houſe, by Reaſon of the Words [for ever ;] and 
not like d Lydhan's Caſe. 19 Elis. Dy. 357. 2. Adjudged, that 
the whole Houſe paſſeth by this Deviſe, becauſe the Deviſe being, 
[that Houſe or. Tenement called The Mhite San,] both of them do 


neceſſarily import the whole Houſe: For the Sign of The Jhite 


alter that Deviſe ; and the Houſe being named by the particular 
Name of The ]Vhite Swan, although Milliam Nicholls never inhabit- 


Swan cannot be intended to refer to 'Three Rooms ; and the Words 
after, viz. [wherein Milliam Nicholls deelleth,] do not abridge or 


ed 
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an Eſtate for Life, the Remainder to William 


—— 


— 


ted therein, yet it paſſeth by the Deviſe. Vide lib. 4. fo. 48. O - 
nells Caſe 4” | | © M. 4 Car.Cham- 


berlain verſ. Turnor. 


B. R. Crook, part 1. fo. 129. W. Jones 195. S. C. 


Two Coparceners, one deviſeth her Property to a Stranger, with- | 
out other Words: There the Deviſce had but an Eſtate for Life; , 18 Eliz. Z1aſmu, 
for the Word [ Property] doth ſignify but her Part in the Land fo cooke's Cale. 

B. deviſeth to Agnes his Wife my Houſe and all the Lands to it 
belonging, to diſpoſe of at her Will and Pleaſure, and to give it to 


which of my Sons ſhe will: Adjudged, that by the firſt Words, viz. 


I give, &c. to diſpoſe at her Will and Pleaſure,] ſhe had but an E- 


ſtate for Life; and the other Words, [and to give it to which of my 


Sons ſhe will,] do add an Authority to diſpoſe of the Reverſion to a- | 
ny of her Sons which ſhe pleaſes 8, 57. «Can Bi 


| Daniel verſ. Upley. 
Latch 9. 39. 134. S. C. W. Jones 137. $. C. 


A Man was ſeiſed of a Farm, called by the Name of Heſelands 


in Cuckfield, and of other Lands in Clęytos therewith occupied; and 


being ſo ſeiſed made his Will in this Manner: As concerning the 


Diſpoſition of all my Lands and Rents, Oc. he deviſeth all thoſe 


his Lands and 8 in the Pariſh of Cucłſield called 

Heſelands to his Wife for Lite, and after her Deceaſe, that it ſhall 
remain to John his Son, and his Heirs; and after divers Clauſes, he 
Wills, that if Fohz dieth without Iſſue, Heſelands ſhall remain to 
his Three Daughters in Fee. Adjudged, that only ſo much of the 
Lands as are in the Pariſh of Cuckfield ſhall go to the Daughters, 


but none of the Lands in Clęytom h. b H. 1 Jac. B. R. 


i 8 | Tutte ſbam verſ. Ro- 
berts. Crook part 2. fol. 21. Dyer fol. 261. T. 41 Eliz. B. R. Modden verſ. Obers. Crook part 3. 674. S. C. 


Some Caſes before- mentioned ſhew where the Heir at Law may 
enter for the Breach of a Condition, and where not; and as to that 
Matter tis generally true, where the Teſtator annexes a Condition 
to the Eſtate deviſed, which Condition is afterwards broken, the 
Heir at Law ſhall enter and take Advantage of it, becauſe by the 
Will he hath received an Injury in that which would have deſcend 
ed to him, if there had been none; but if the Deviſe had been to 
the Heir at Law himſelf, upon a Condition which was afterwards 
broken, in ſuch Caſe it had been idle, becauſe no Body could enter 
but the Heir, and he cannot enter upon himſelf. 

But where the Deviſe was, that if E. G. pay his Executors 50 I. 
then ſhe ſhall have his Lands to her and her Heirs, this ſhall take 
Effect immediately after the Contingency happens, that is imme- 


diately after the 50 J. is paid, and the Heir at Law ſhall have it 


in the mean Time, 

Tis the ſame Law where a perſonal Eſtate is deviſed, (vig.) the 
Executor ſhall have it till the Condition is performed; and upon 

Breach thereof he ſhall take Advantage of it. 5 95 

A. deviſeth the Fee- ſimple of his bigger Houſe in Soper- lane to 2 v. Chapman, 

his Couſin Alice Ludham, and after her Deceaſe to V. T. her Son, Dyer: wb . 
who was her Heir apparent, and dieth: Adjudged that Alice hath Caſe. © 
for his Life, the Fec- 


ſimple to 4. 
| U A. by 


— 


— — . —— — e — 
- 
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Son Matthew Purchaſer with him in Part of his Land in T. the Re- 
ſidue of his Lands in T. he giveth to his Two Sons Henty and 
Michael, upon Condition, that if they ſell the ſaid Lands to any 


but to Matthee his Son, then Matthew to enter, and to hold it as of 


his Gift; and adds this Clauſe, Item, All the Houſes and Lands 
which I have given between my Sons is to this Purpoſe, that they 
all ſhall bear Part and Part like, going out of all my ſaid Houſes 
and Lands towards the Payment of my Wife 40/. a Year during her 
Life, which I am bound to pay; and which of my Sons refuſe to 
bear their Part, I will that he or they ſhall enjoy no Part of m 
Bequeſt given unto them, but it ſhall go to the reſt of my well-wil- 
ling Sons. Adjudged, that Henry and Michael had an Eſtate for 


| Life only, and no Eſtate in Fee; becauſe the 40 J. per Annum is to 


be paid out of the Land and Hozſes ; and not like to Collyer's Caſe, 
lib. 6. fo. 16. Boraſton's Caſe, lib. 3. fo. 4 E. 6. Broke, Eſtates 78. 
26 H. S. Broke, Tenements, pl. 18. 2. Adjudged, that although he 
doth recite. that he and Maitheto were joint Purchaſers; yet an E- 
ſtate for Life only paſſeth, for no Intent appeareth that a Fee ſhould 
paſs, and it doth not appear by the Will of what Eſtate he was joint 
Purchaſer, and it may be it was but for Life ; and the Reciting that 
he was joint Purchaſer, was not to ſhew what Eſtate ſhould paſs by 
the Will, but only what Land was to paſs, and in what Pariſh. 
3. The Condition that he ſhould not alien to any but to Matthes, is 
a Condition void in Law. | 


B. hath Ifſue Three Sons, John, William, and Richard, and be- 


ing ſeiſed of divers Lands lying in A. B. C. deviſeth all his Lands to 
John his Son, and his Heirs, and if he dieth without Iſſue, he devi- 
ſeth his Lands in 4. to William, and his Heirs in Fee; Item, I do- 
viſe my Land in B. to Richard in Fee. Whether this was a good 
Deviſe to R. after the Deceaſe of John without Iſſue, or an imme- 
diate Deviſe to R. and a Countermand of the Will to 7ohu, quoad 
thoſe Lands, was the Queſtion : And adjudged that it was a Limita- 
tion by Way of Remainder to R. and no Countermand ; for the 
Words ¶ Item, I reale. &c.] ſhall be conſtrued, that if 70h dieth 
without Iſſue, that then the Land ſhall remain as the Deviſe is to 
Mill. and the firſt Deviſe to John, as a Deviſe to him and the Heirs 


i . . . . 
** . — of his Body, and no F ee. 


Fervis. Croke part 2, fol. 290. 


The moſt proper Words to make a Limitation are, Oyamdin, 
Dunmodo, Dum, fi, quouſq; Cc. but it may be made by other 
Words, and in Wills there muſt be a Deoiſe over to make it a Li- 
mitation, except the Deviſe is to the Heir at Law, paying a Sum in 
groſs ; for if that ſhould be a Condition, it would deſcend to him, 
and be extinct in his Perſon, and then there could be no Remedy to 
compel the Payment of the Money. See Mellocꝶ verſus Hammond, 
and Dyer 317. 
Baldwin v.Wiſenan. The Father deviſed his Lands to T. S. his youngeſt Son in Tail, 
Roll. Abe — . upon Condition that he paid his Two Siſters 20 J. per Annum at 
their full Age; and if he did not pay it, then he deviſed the Lands 
to them (the Siſters) and their Heirs ; the better Opinion was, that 


this was a Limitation of the Eſtate of T. F. for if it ſhould be a 
Condition, it would not only defeat the Siſters of their Portions, but 


3 likewiſe 


hat Things may be deviſed by Will. Part III. 
Muſchamp v. Bluett. J. by his Will in Writing reciteth, that whereas he had joined his 


Bridgm. 132. 


HAST N 


ND CN Cos ACTI 


* 1 
. Ry 
Þ 
# 
* 
v7 
xx 
< 
ir 
T 
2 
Fs 


LY — * 


Dre 


n 


— Cat 
Se ee i eee ee 


cutors ſhould receive the Profits till 9001. ſhould be raiſed for the Hob. 34. 


| Humfryſon's Caſe l. 
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likewiſe the Deviſe to them over upon Non- payment of their Por- 

tions. See Hainſworth and Petty's Caſe. | | 

© Deviſe to his eldeſt Sen in Jail, Remainder to his younger in Newis verſ. Lare. 
"Ay E 7 . low. Com. 403. 

Tail, Remainder to the Heirs of the Body of the Teſtator, Remain- reporni Jn: lace 

der to his own right Heirs ; he had lſſue ozze Daughter, and deviſed, 543, by the Name 


That if either of thoſe on whom he had entailed his Lands, fhould o rerſ. 


mnoleſt the other for the ſame, or mortgage, ſell, or otherwiſe incum- 


ber it, that from thenceforth ſuch Perſon ſhould be excluded, and 
the Entail made to him ſhould be of no Force, but that it ſhall de- 
ſcend and come to the next in Tail, as if ſuch diſorderly Perſon had 
not been iucutioued in the Will. The eldeſt Son levied a Fine, and 
he and the Youngeſt join'd in a Recovery, and then their Siſter (the 
Daughter) entered for a Forfeiture: And adjudged that ſhe might, 
becauſe this was a Limitation of the Eſtate and not a Condition ; 
for if it had, then the eldeſt Son muſt have entered for the Breach 
thereof, and ſo defeat all the Remainders; but it being a Limita- 
tion of the Eſtate, it determines it, and caſts the Frechold on the 
next in Remainder, without any actual Entry. 
Deviſe to his Wife for Life, and that after her Deceaſe his Exe- Apen? urſi v. Carter, 


Preferment of his Daughters; and after that Sum was received, 

then the Lands ſhould remain to his right Heirs Male; and if he 

ſhould diſturb his Executors in receiving the Profits, then his Eſtate 

ſhall ceaſe, and the Lands ſhall be divided amongſt his Daughters: 

The Heir Male made a Leaſe to the Plaintiff, the Daughters entercd, - 

and = Leſſee brought an Ejectment; but Judgment was given a- 

ainſt him. : | 

: A. deviſeth Part of his Land to B. another Part to C. and another 

Part to Y. and if any of them die without Iſſue, the Survivor ſhall 

have all his Land ſo dying: Adjudged, that the Survivor ſhall have 

the Part but for Life, and the Words [all his Land] ſhall not be!“ H. 36 Eliz. Deti- 

conſtrued to go to the Eſtate of the Land, but to the Land it ſelf k. /an4 verſ. Eraſmus 

A. being ſeiſed of Gavelkind Land, deviſed his Lands to Husband © | 

and Wife, the Remainder proximo hæredi maſculo de eornm corpo- 

ribus legitime procreato in perpetunm: The eldeſt Son taketh only 

an Eſtate for Life. Dy. 133. b. But by Popham, if [proximo] were 

omitted, it would be an Eſtate-tail. Vid. Dy. fo. 337. P. 16 Eligz. 1 p. 6 Eliz. Hun- 
| . fryſon's Caſe, Dy. fo. 

A Man had Iſſue Three Sons, John, Edward, and Milliam, and 3“ 

had Lands in Three Towns, ſcilicet, 4. B. C. by his Will he devi- 

ſth his Lands in A. to John his eldeſt Son, and the Lands in B. to 

Edward his Son, and the Lands in C. to Milliam his Son; and if a- 

ny of them die, the other ſurviving ſhall be his Heir; John dieth 

having Iſſue: If the Lands in H. ſhall go to the Two Brothers, or 

to the Iſſue of John, was the Queſtion, Reſolved, becauſe nothing 

but the Freehold paſſed to 7ohn, the Reverſion deſcending to him, 

his Eſtate was merged, and therefore could not revive, and veſt the 


A 41a. m P. 7 Jac. Rot. 155. 
Remainder in Edward and William m. nu verſ. Ingerſole, - 


Croke, part 2. 260. 1 Bulſt. 61. 8. C. 


J. G. ſeiſed of Lands in Fee deviſed them to his Wife for Life, 
the Remainder to 4. and his Heirs, upon Condition, that after the 
Death of his Wife, he grant a Rent-charge to B. and his Heirs; and 
if A. dieth without Heirs of — that then the ſaid Lands ſhall 

25 | | 2 | remain 
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remain to B. in Tail; the Wife dieth, J. granteth the Rent accord- 
ingly, B. grants the Rent over; A. dieth without Heirs of his Body, 
and the ſecond Grantee diſtrains for the Rent arrear. Adjudged, - 
that B. the Grantee of the Rent was in by the Devifor, and not by 

| the Tenant in Tail; and therefore the Rent in Fee may continue, 

„M. 15 Jac. B. R. though the Entail be ſpent: And the Deviſor had Power to charge 

2 the Land as he pleafed n. 

131. A Man deviſeth Land to 4. habendum to him and the Heirs of his 

| Body, to the Uſe of him and his Heirs: Adjudged that it is an E- 

© T. 14 Jac. Cooper ſtate-tail, and the Words, [to the Uſe of him and his Heirs\ are but 

8 declaratory, and it's all one as if he had ſaid to his Heirs aforeſaid 9. 

part 2. 0 4 A Man deviſeth Land to the eldeſt Son and his Heirs for his Part; 
Ttem, He doth deviſe to his ſecond Son ſuch Land for his Part, with- 
out limiting any Eſtate: Yet it ſhall be a Fee in the ſecond Son, 

. 32 GY for that he had Reference to the Part of the eldeſt Son b. 

5 A Man ſeiſed of Tenements in London, deviſeth the ſame to 
Two, upon Condition, that they ſhould pay to his Wife 10 J. per 
Annum iſſuing out of the ſaid Tenements at Two Feaſts; and if 
the Rent be behind by the Space of Forty Days being demanded, 
that it ſhould be lawful for the Wife to diſtrain: Per Curiam, it's 
a good Condition; and that if the Rent be behind, yet the Wife 
cannot diſtrain before a Demand of the Rent: But the Heir of the 

Husband might enter for the Condition broken, though the Wife did 

LES _ 7 4 demand the Rent 9. 

8 A. deviſeth his Lands to his eldeſt Son and his Heirs, upon Con- 
dition that he ſhould pay 20 J. a- piece to his Two Daughters, at 
their Ages of Twenty-one. Lia Limitation, and no Condition. 
But if the Deviſe had been to his ſecond Son, upon Condition that 
he ſhould pay 20/. a- piece to his 'I'wo Daughters, ut ſupra; ad- 
judged that 77's a Condition, and no Limitation. 2. The Daugh- 
ters could not enter for Condition broken without Demand, and No- 
tice given that they are of the Age of Twenty-one. 3. None could 

H. 45 Eliz. Rot. enter without their expreſs Order and Direction r. 


$17. Curties verſ. | 
Wolverflon. Croke part 2. fo. 57. 


A. ſeiſed of certain Lands in Fee, having Iflue Three Sons, vis. 

William his eldeſt by one Venter, and Fr. and John by another Ven- 

ter, deviſeth theſe Lands to his Wife for Life, and after to his Two 

Sons Fr. and John, that they ſhould pay to his eldeſt Son Milian 

and his Heirs, aumnually 3 l. and if either of them, or their Heirs do 

ſell the ſame, then the Gift ſnall ſtand as void, and ſo to return to his 

| Heirs again. Adjudged, that they have a Fee by the Words [ if they 

or their Heirs ſell,] and by Reaſon of the 3 J. to be paid annually: 

5 And ſo the Condition, that they ſhould not ſell, is repugnant to an 
p. 41 Eliz. C. B. Eſtate in Fee, and by Conſequence void *. 55 


Rot. 1043. Shailand | 
verſ. Baker. Crok. part. 3. fo. 345. 


A Man ſeiſed of Land in Fee deviſeth the ſame to my Son Framncis 
after the Death of my Wife, and, if my Daughters fortune to over- 
live their Mother and Fr. and his Heirs, then I deviſe the Land to 
them for their Lives, and after their Deceaſe to B. and C. my 'Two 
By hews, and that they and their Succeſlors ſhall pay 3 J. yearly to 
u 


a Company in London as I intend for ever. Reſolved that 
3 Francs 
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Francis hath an Eſtate-tail by Reaſon of the Limitation over, ig. 
V bis Sifters ſurvive him and his Heirs :| For Heirs in this Place 
is intended: Heirs of his Body; for the Limitation being to his Sifters, 
it's neceſſary to be intended, that if he ſhould die without Iſſue of 
his Body ; for they are his Heirs collateral. And therefore if a Man 
hath Two Sons, and deviſe Land to his younger Son, and if he die 
without Heir, then it to remain to his eldeſt Son and his Heirs; this 
is an Eſtate-tail in the younger Son; otherwiſe the Remainder 
ſhould be void. 19 H. 8. fo. 9. Vid. Dy. 333. Chapman's Caſe. 
Coke lib. 6. fo. 16. Mild's Caſe. 2. The Nephews have a Fee, by 
Reaſon they have paid a Conſideration for it, %. an annual Sum, 


and the Words [if they or their Succeſſors deny the Payment | ſhew 


: the Intent that it ſhould go to the Heirs. 4 E. 6. Brook Tit. Eſtate, 


pl. 78. 3. It was adjudged, that it was no contingent Limitation to 
the Nephews, by Reaſon of the Words [and if my Daughters, &c. 
over-live their Mother, &c. then they to have it,] but expreſs, when 


it was to commence *, © H. 13 Jac. Rot; | 
; | | | 626. Webb verſus 
Herring. Crook, part 2. fo. 415. Moor 852. S. C. Bridg. 84. S. C. 3 Bulſt. 193. 8. C. 


Sir Richard Fulmerſton deviſed to Sir Edward Chaſe and Fr. his 
Wife, Daughter and Heir of Sir R. F. certain Lands in E. to them 
and the Heirs of Sir E. C. upon Condition they ſhould aſſure Lands 
in ſuch Places to his Executors and their Heirs to perform his Will; 
and if he failed, then he deviſed the ſaid Lands in E. to his Exe- 
cutors and their Heirs, It was adjudged to be a good Limitation, - 
and no Condition ; for if it ſhould be a Condition, it ſhould be de- 
ſtroyed by the Deſcent to the Heir; but it is a Limitation, and as 
an executory Deviſe to his Executors, who for Non-performance of 


the ſaid Acts entered and ſold; and adjudged good u. FT. 38 Eliz. Rot; 
867. Fulmerſton and 
Steward's Caſe. Crook part 2. fo. 592, 


4. deviſeth Land to B. and his Heir: It's a Fee-ſimple, for this 
Word [Heir] is nomem collectivum x. Owen 148. % 0 


DNS Lilly verſus Taylor. 
P. 11 Jac. B. R. Wilkins verſus Whyting. 39 Al. pl. 20. 1 Bulſt. 219, 


Ci. being ſeiſed of Land made his Will, and thereby he did give to 


his Two Sons Twenty Acres of Land, and if they or any of them 
do ſell, that then the Gift to ſtand void, and fo it ſhall return again 
to the ſole Heir; and by another Clauſe he deviſeth to J. S. and his 


Heirs a Rent of 20 J. per Annum out of the ſame Land: Per Cu- ? P. 40 Eliz. C. B. 


71am, the Two Sons have an Eſtate in Fee-fimple 7, | P IT 


verſ. Baker. 
Fee. ſimple by Devi ſe. 


, | HE Law allows many Words and Expreſſions in Wills to paſs Keilw. 43. 4. 
an Eſtate in Fee, which will not paſs by the ſame Words in noe, 20, 
Deeds, as a Deviſe Sanguini ſuo, or propinquo ſanguini, or ſucceſſo- "OE 
ribus ſuis in perpetuum. | 
"Tis true, the Word Heirs imports a Fee both in Wills and Deeds, 1 Roll. Abr. 253. 
and the Word Heir in the ſingular Number imports a Fee-ſimple in _ 249, 273. 


Wills, as a Deviſe to T. S. for Life; and after his Deceaſe to the RE 


Heir of his Body for ever; here the Word Heir is nomen collectivum, 


and 


| 
| 
; 


— — — CCC — 
. 
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and is the ſaine with Heirs, and T. S. hath a Fec- ſimple executed 
in him, and his Heirs ſhall take by Deſcent, and not by Purchaſe. 

The Reaſon why Wills are favoured more than Deeds, is, be- 
cauſe Wills are not Conveyances at Common Law, but by the Sta- 
tute of H. S. tis true, there were Wills before, but thoſe were by 
Cuſtom in Boroughs; now as Cuſtom enabled Men to deviſe their 
Lands contrary to the Common Law, ſo it exempted them fram 
that Regularity required in other Conveyances. | 


— 


Abrabam v. Trigg Thus, where the Deviſe was to T. S. and his Heirs Males begot- 


Cro. Eliz. 479: fen, this is an Eſtate in Fee for Want of the Word 2 Body, from 


Moo S. C. | : Neg : 

5 ro Coke Whom theſe Males ſhould iſſue; but if it had been to the Heirs 
tells ws, That in Males of T. S. it had been Eſtatentail. 
Wills the Law will | 

ſupply the Word Body. Litt. Sect. 31. 


Oro. Eliz. 744 The Father had Ifluc Villiam by one Venter, and James and 


Stailerd v. Baker. E. gancig by another, and deviſed his Lands to the Two laſt Sons, 


without limiting what Eſtate they ſhould have, and that if either of 
them. or their Heirs, ſhould ſell the ſame, then the Deviſe ſhould 
be void, and it ſhould return to the whole Heirs ; then he appointed 
them to pay to the eldeſt Son and his Heirs. 3 1. the ſaid ''wo young- 
eſt Sons both died without Iſſue: Adjudged they had a Fee-fimple by 
theſe Words, (vis.) if they or their Heirs alien, and by reſerving a 
Rent of 3 J. to the eldeſt Son and his Heirs. | 
| Deviſe of Lands to T. S. and his gut, without ſaying, for 
ever, this is a Fee-fimple; and ſo tis if the Deviſe was to T. S. for 
ever, without ſaying to his Heirs. 1 Rep. 85. in Corbert's Caſe. 
The Teſtator deviſed his Lands to T. S. for 100/. which he owed 
him, this is a Fec-ſimple. 1 And. 35. | 
1 Salk. — ogg Deviſe of his Lands to his Daughter for Life, Remainder to T. S. 
2 and his H:irs; and for Want of ſuch Heirs, Remainder to the right 
Heirs of E. G. Adjudged, that this Limitation to T. S. and his 
Heir made a Fec- ſimple, and the Words for Mant of ſuch Heirs, 
may be intended Heirs general, and not Heirs of his Body; and 
therefore the Remainder to the right Heirs of E. G. is void. 


He. ſimple by the Word Paying. 


Plowd. Com. 412. WIV the Deviſe of Lands is to T. S. his eldeſt Son, paying 
La Fong ſo much, Gc. there the Word Paying doth not make a 
See Wellck verſus Condition, but a Limitation of the Eſtate, for if it ſhould be a 
Hammond hie. Condition, then, if T. S. did not pay the Money, he himſelf would 
take Advantage of it; for the Land deſcends to him as Heir at Law, 
and ſo the Money would never be paid, therefore tis a Limitation 
of his Eſtate; and if the Money is not paid, it ſhall go to the next 
in Remainder. 
Webb verſ. Hering. The Father deviſed his Lands to his Son after the Death of the 


. Mother, and if his Daughter ſurvived the Son and his Heirs, then to 


| Bridg 84. S. C. her for Life, and after her Death, then to Roger and John, paying 
3 


ft. 193. 5. C. every Tear 61. 16 s. to the Company of Merchant-Taylors in Lon- 
don; and if they (the ſaid Roger and John) or their Succeſſors ſhall 

deny the Payment, Gc. then the Company may enter: Adjudged 
= a an 


— — 


- Dr 
4 —_ — 


an Eſtate in Fee in Roger and John, by Reaſon of the Word * Pa- By Intendment of 
ing; and tis not material of what yearly Value the Land is above _ 7 
: | f ys for the Benefit 

the Money to be paid, becauſe that Word makes an Eſtate in Fee of the Deviſee, and 
in the Deviſees, and in this Caſe the Word Succeſſors ſhall be taken 24 yr th 2 

WES bh bere anas 

for Heirs. | | : | ; No | 22 Annum are 
| 2 FI) | : eviſed to T. S. pay- 

ing out of it 508. to E. G. in this Caſe T. S. hath a Fee ſimple; but if It bad been to pa h out | 
2 A tis but an Eſtate for Life, becauſe be can hed — Loſs. 5 Colliers A. 3 5 A 


So where the Father deviſed Lands to his Son, paying 3 1. per An- Sprer verſus Spicer, 
num to his Brother; this was adjudged a Fee by the Word 8 Godb. 6. 
becauſe the Charge to the Brother might ſurvive, and continue after 
the Death of the Deviſee; and ſo tis in all Caſes in Wills where the 
Word Paying, or to pay, is collateral, and tis not ſaid ont of the 


| Profits of the Lands. 


The Caſe is almoſt the ſame where the Deviſe was to his eldeſt Green verſus Dewell, 
Son for Life, and after the Determination of that Eſtate; then to“ . 399. 


judged a Fec- ſimple. 


| his youngeſt Son, paying to his Siſters 10 J. a- piece; this was ad- 


In ſome Caſes where the Word Paying is not expreſſed, it ſhall Moor 361. Bulten's 
be underſtood, as where the Husband deviſed his Lands to his Wife Caſe. - 
for Life, and that after her Deceaſe, Robert, his eldeſt Son, ſhould 2 
have it, for Ten Pounds under the Price it coſt; it was held, that 
the Clauſe ſignified he ſhould have it, Hevn Ten Pounds under 


| that Price, which makes a Fee: ſimple determinable upon Non-pay- 


ment of the Money. _. a7 0 . 
Deviſe of Legacies to be paid out of Lands; in ſuch Caſe if the 
Profits will not do it at the Time limited to pay it, tis a Deviſe of 
the Lands in Fee, 
So where the Deviſe was to his Son Rolert, upon Condition, that Reed verſus Hatton, 
he pay to his Siſters 5 l. per Annum during their Lives: Adjudged 2 Mod: 25. 
the Son had a Fec- ſimple. | 
Tho the Word Paying gencrally makes a Fee-ſimple, yet tis not Bacon verſus Hill 
ſo where the Eſtate is limited over; as for Inſtance, The Father de- To 497, 
viſed his Lands to his Two Sons ſeverally, paying to each of his t 46% des 
Daughters 10 J. a- piece: Provided, that it either of his Sons marry h 
and have Iſſue, and die before he enters, then his Part ſhall remain 
to ſuch Iſſue, and not to his other Brother: Now this Limitation, 
( eis.) That after the Death of one before he enters on his Part, it 
ſhall remain to the Iſſue of the other, ſhews, that their Father in- 
_ he ſhould have it only for Life, notwithſtanding the Word 
aying. | | | 
80 — Si the Deviſe was to his Son and Heir, and if he die before Collinſonver.Wright. 
Twenty-one, and without Iſſue of his Body then living, the Re- 1 Cal 
mainder over, (5c. the Twenty- one Years expired, and then he ſold and CB and 
the Lands, and died: Adjudged that he had a Fee-ſimple imme- Cow!l'sCaſe poſtea. 
diately, and by Conſequence the Sale was good, and that the E- 
ſtate-tail (which was created by the Words, (2iz.) And without Iſſue 
of his Body) was to ariſe upon a Contingency ſubſequent to the E- 
ſtate in Fee, (i. e.) upon his dying before Twenty-one, and without 
Iſue then living, which in this Caſe could never happen, becauſe 
be had ſurvived Twenty-one Years. 


Deviſe to T. F. and his Heirs, and if he die without Iſſue, living Chaddeck v. Cewpley. 


E. G. or if he die before Twenty-one, Remainder over: Adjudged * Cro. 693. 
tis makes a conditional Fee-ſimple immediately, and the Words, | 


— 


Fee-ſample by Deviſe. Part 111, 
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if he die without I ue, living E. G. make an Eſtate-tail, but that 
is to ariſe upon a Contingency of his dying without Iſſue, living 
E. G. and not otherwiſe, a> | 
By the Mord Purchaſe, 

* HE Teſtator had Iſſue Milliam, who had Two Sons, Robert 
Hob. 65. 1 Roll, L and Thomas, and he deviſed his Lands in Clay to Jillian | 
Abr. 833. for Life, and afterwards to Thomas, except Villiam purchaſe other | 
e Lands, and as good in Value (but did not ſay yearly Falue) as his n 
Lands in Clay, — his Son Thomas, and then William fhall ſell his { 
Land in Clay as his own, &c. Adjudged that William had a Fee- f 
ſimple by this Deviſe; tis true, by the firſt Words of the Will he had t 
expreſly an Eſtate for Life, but the Words which follow, (oiz.) ex- * 
cept William purchaſe other Lands, import an abſolute Purchaſe in M 

Fee, (tho it might be likewiſe for Life) and the Words as good in 
Value ſhall be intended in the Price, and not in the yearly Value, Ny 
and it muſt be a Fee ſimple, for otherwiſe he could not ſell Clay, 2 


The Teſtator deviſed Lands to his Son, upon Condition that ye 
allow to his Brother Meat, Drink and Apparel, and convenient Lodg- 

ing: It was adjudged, that the Son had a Fee-ſimple immediately, ha 

becaiiſe the Brother was to have an immediate Maintenance, which 

might be a Charge to the Deviſee before he could receive any of the 

| Profits of the Lands, tho' it was inſiſted that he had only an Eſtate 
Lee verſus Withers. for Life, becauſe the Word Allo imports it muſt be out of the 50 
T. Jones 107. Profits. | . 5 | f 


By a Deviſe of all his Eſtate. 


Wilſon v. Robinſon E Teſtator deviſed all his Tenant- right Eſtate in B. to his 
e Couſin T. S. and all his Father took of the Marqueſs bi 
1 Mod. 100. S. C. Fre, with all his Lands in Beckſide : Adjudged, that the Word E. 
tate did comprehend all his Intereſt in the Lands; tho it was object 
ed, that the Words were only a Deſcription of the Quality of the 
Land, and were not Words of Limitation of the Eſtate, and there- 
fore made but an Eſtate for Life; but it was held to be a Fec-ſimple. 
x Chanc. Rep 262. So where the Teſtator deviſed to ſeveral Perſons, Legacies in 
2 Money, and all the reſt of his Goods, Chattels, and other Eſtate 
Kerman hic. whatſoever to T. S. whom he made Executor; it was decreed, that 
> 3 Mod. 45 he having Lands, T. S. had an Eſtate in Fee in them, b for wherc- 
Reeves v. Winnington. ever a Man hath a real and perſonal Eſtate, and deviſes A his 
Eftate, ſince it doth not appear what Eſtate he intended, it ſhall 

comprehend the Whole in which he hath any Manner of Intereſt. 
So a Deviſe of all his rcal and perſonal Eſtate to diſpoſe for the 
Payment of his Debts; it was decreed this was an Eſtate in Fee, and 
no implied Truſt in the Deviſce for the Heir at Law to have the 
Surplus after the Debts paid. 1 Chan. Rep. 262. Newton verſus 

Carter verdi Horner, Compton. I > 

Shore 348. So where the Teſtator had both Frechold and Copyhold Lands 
4 Mod. 89. & C. and deviſed all his Eſtate to his Wife and Children, equally to be 


nes the 1 lung divided; it was held, that the Word © Eftate muſt in a legal Signif- 


real and perſonal, and 'tis a Deſcription of the Fee-ſimple. 1 Salk. 236. Counteſs of Bridgwater v. Duke of Bolton. 
5 | | cation 


be at his Diſpoſal. 1 Leon. 156. Whisken verſus Cleyton. 


10 which of her Sons ſhe pleaſeth, probably this might have been an Lach 9. 39. 134. 


Parr IL _ Ree-fimple by Deviſs 15 


cation comprehend the Intereſt he had in thoſe Lands, and by Conſe- 
quence paſs an Eſtate in Fee. | Pie | 


By the Word Inheritance. 


. hg Teſtator deviſed an Annuity to V. G. in Fee: Dem, I Hojeweltv. Ackland. 
. deviſe my Manor of B. to T. S. and his Heirs: Tem, I de- 1 Salk. 239. 

viſe all my Lands, Tenements and Hereditaments to the ſaid J. F. acc yy” hl 
but did not ſay for what Eſtate: Item, I give all my Goods and Mus Caſe, 
Chattels, and - whatſoever elſe I have not diſpoſed, to the ſaid T. F. 

he paying my Debts and Legacies: Adjudged that T. S. had a Fee- 

ſimple by the laſt Words, (viz. whatſoever elſe J have not diſpoſed, 

for they could have no Effect on the perſonal Eſtate, becauſe all 

that was deviſed before, therefore they muſt extend to the Inheri- 

tance, becauſe that was not diſpoſed before, and the rather becauſe 

of the Words which follow, (s.) he paying my Debts. 

A Deviſe of his d Inheritances to J. S. after the Death of his 2 Saund. 388. 
Mother; and if he die within Age, then to the right Heirs of the 4 urefoy v. Rogers. 
Teſtator; it was held, this was an Eſtate in Fee, for if he had in- Ha 4. 5 ors 
tended only an Eſtate for Life to T. S. it would have been in vain all bis Lands fer 21 
to have limited it to his own right Heirs, becauſe the Law would r and that be 
have done it without ſuch a Limitation. | — —— 
paſſes a Fee. Hob. 7. See Whitlock verſus Harding. S. P. Moor 873. Godb. 2 © Hob. - | 


By the Words diſpoſe, Paß or ſell, at his Will and 
aſure. 


Eviſe to E. G. for Life, Remainder to R. N. in Tail, and if 1 Leon. 156. Jer 
he die without Iſſue of his Body, living E. G. then the Lands ** "= Harg. 
to remain to her, to diſpoſe at her Pleaſure: Adjudged ſhe had a 
Fee- ſimple. | | 
Deviſe to his Wife for Life, then to his Son; and if he fail, then 
all his Part to the Diſcretion of his Father: Adjudged, that the 
Father had a Fee-ſimple; and ſo it had been if the Deviſe was to 


So a Deviſe of Lands to his Wife to diſpoſe and employ them 8 
upon her ſelf and Sons at her Will and Pleaſure: Adjudged a Fee- fall 3 
ſimple in the Wife. | ; 

If it had been to diſpoſe at her Vill and Pleaſure, and to give it Daniel verſus Uptey. 
Eſtate for Life in the Wife, with a Power to diſpoſe the Reverſion; ” 
but the better Opinion was, that ſhe had a Fee-ſimple with a re- 
ſtrictive Power to alien to one of her Children, and no Body elſe. 

A Deviſe of ſeveral Lands to his Three Sons, u. Stephen, and _ v. 2 
Roger, ſeverally, and if they live to the Age of Twenty-one, and ; 23 2 
have Iſſue of their Bodies, then to them and their Heirs, to give 
and ſell at their Will and Pleaſure: Adjudged a Fee- ſimple in them 
when they come of Age and have Iſſue; tis true, theſe Words, ue 
of their Bodies, create an Eſtate-tail by Implication ; but the Te- 
ſtator in this Caſe could never intend ſuch an Eſtate, becauſe he 

X : gave 
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gave his Sons Power to ſell and give at their Mill and Pleaſure, 


| which Tenant in Tail cannot do. : 
Hall verſ. Deertng. The Father deviſed his Lands to his Son George and his Heirs ; 


| Hardres 148. and if he die before Twenty-one, and without Heirs of his Body, 


Remainder over : Adjudged that by the firſt Clauſe George had an 
Eſtate in Fee, the Deviſe being to him and his Heirs, and the 
ſubſequent Words, (vs.) If he die before 'Twenty-one, and with- 
out Heirs of his Body, qualify the Eſtate, (97z.) that the Fee; ſim- 
ple ſhall not determine, unleſs he die before 'Twenty-one, and with- 
| out Iſſue, and are not Words of Limitation. 
Lief v. Saltenfall, Deviſe to the Mife for Life, with a Pozver given to her to dif- 


1 Mod. 189. 2 Lev. poſe it, (5c. to ſuch of her Children as ſhe ſhall think fit, and ac- 


104. S. C. See An- . ? a oo OP 
— 8. p. cordingly ſhe did diſpoſe it to her Son Philip and his Heirs : Ad- 
5 n — by the Word Diſpoſe, the Teſtator intended it ſhould 
be in Fee; and though the Wife had an expreſs Eſtate for Life, 
| yet ſhe had a Power to diſpoſe the Fee-{imple and Inheritance; but 
* 3 Leon. 51. 4 this is contrary to a Caſe in Leonard, where the Deviſe was to 
* his Wife for Life and ſhe to give it to whom ſhe will after her 
Deceaſe ; in which Caſe it was adjudged a Fee-fimple, if there had 
not been an expreſs Eſtate for Life deviſed to the Wife; therefore 
ſhe had it only for Life, with a Power to diſpoſe the Reverſion in 
Fee ; and when that is done, then the Grantee will be in by Vir- 
tue of the Will; but in the principal Caſe, Juſtice Leoizzs, who 

reports it, tells us, the Court was divided. 


Where the Deviſee takes the Lands with a Charge, tis 
OS, a Fee. ſimple. a 


Freak verſus Lee. - E DS of the yearly Value of 34 J. were leaſed for Life, 
T. Jones 213. 2 reſerving 40 5. per Aunum Rent; and the Leſſor having by 


Lev. 249. 8. C. will. deviſed ſeveral Legacies, amounting in all to 100 J. to be paid 


out of his ſaid Lands by T. S. to whom he deviſed the ſame, (but 
did not ſay for what Eſtate) and to be paid by him within a Year 
after the Deceaſe of the Teſtator; it was inſiſted that T. F. had 
only an Eſtate for Life, becauſe the Charge of paying the Lega- 
cies was not on his Perſon, but on the Lands; but adjudged he 
had a Fee-ſimple; for he might have a Loſs by ſuch Payment, be- 
cauſe the Profits of the Lands would not amount to 100 J. within 
the 'Time the Legacies were appointed to be paid. | 


2 Salk. 685. Smith So where the Deviſe was of ſeveral Legacics, and amongſt th 


— reſt four Coats to . our poor B OY S of the Pariſh Fg For every and 
all his Lands (which were of the Value of 1000J.) to his Wife 

Margaret and her Afſizens, Cc. ſhe married again, and then ſhe 

and * Husband joined in a Fine, and declared the Uſes to them- 
ſelves, and to the Survivor for Life, Remainder to the Husband 
and his Heirs: Adjudged that Margaret had a Fee: ſimple by this 
Will, becauſe ſhe took the Lands with a Charge for ever, (is.) 
to find four Chats for four poor Boys. | 

Norton verſ. Ladd. Laſtly by a Deviſe of the whole Remainder a Fec-ſimple paſſeth, 

x Tutw. 761. as where the Deviſe was to his Siſter for Life, and after her De- 
ceaſe the whole Remainder of his Lands to his Brother if he ſur- 


vived her: Adjudged that theſe Words cannot extend to the Quan- 


tity of the Land, but to the Quantity of Eſtate in the Land, = 
2 the 
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the whole Land was given to the Siſter for Life, ſo there could be 
no Remainder of that ; therefore it muſt be the Remainder of the 
E#ate in the Land, and by Conſequence a Fec- ſimple paſſed. 


 Fee-tail by Deviſe by the Words Heirs, &c. 


| gage are either general or ſpecial ; an Eſtate-tail gene- 
ral is where Lands are deviſed to a Man and the Heirs of 
his Body, without mentioning Males, or on what Noman to be 
begotten ; therefore if he hath ſeveral Wives one after another, 
and hath Iſſue by all of them, there is a Poſſibility that they may 
ſucceſſively inherit. | 

An Eſtate- tail ſpecial is where Lands are deviſed to Husband 
and Wife, and to the Heirs of their tero Bodies to be begotten ; and 
in ſuch Caſe none can inherit but the Iſſue between them, and 
therefore tis called an Eſtate-tail ſpecial; and theſe Eſtates-tail 
which arc created by Wills, are always more favoured, than thoſe 
which are created by Deeds; and therefore a Deviſe to one and his 
Heirs, to one and his Tue, or to the Heirs of his Body, make an 
Eſtate-tail in Wills, which will not make ſuch an Eſtate in Deeds, 
as may be ſeen in the Caſes following. | 

* Deviſe to an Infant in the Mother's Womb, and to his Heirs Church ver Wyatt. 
lawfully to be begotten, and ſome other Part of his Lands to his Moor 637. 
Daughter, and to the Fruit of her Body; and if ſhe died without 
any Fruit of her Boay, Remainder to the Infant in the Mother's 
Womb, and that one ſhould be Heir to the other : Adjudged an E- 
ſate-tail in the after-born Child, for the Words to his Heirs law. 
fully to be begotten, and that one ſhall be Heir to the other, make 
an Eſtate-tail without the Word Body being added. 

So a Deviſe to a Man, and the Heirs Males of his Body, who co. Litt. 25. a. 
hath Iſſue a Daughter, who had Iſſue a Son: Adjudged he ſhall in 
herit, but 'tis not ſo by Deed. | 85 | | 

The Teſtator having three Brothers deviſed an Houſe among ſt Chapman's Ca. Dy. 
them, and. another Houſe to his Brother Thomas alone, paying to 33. | 
Chriftopher 31. 65. 8 d. to find him a School: Provided that the 
Houſes be not ſold, but to go to the next of the Name and Blood © 
that are Males : Thomas died without Iſſue, the next Brother had 
Iſue a Son, and died: Adjudged that as to the Houſe deviſed to 
Thomas, it was an Eſtate-tail, and likewiſe an Eſtate-tail to each 
of the Brothers, as to the other Houſe, becauſe the Proviſo that the 
Houſes be not (old, ſhews that he intended an Eftate-tail. 

Deviſe to T. and to the Heirs of his Body; this was held to be 4tkins verſ. Atkins. 
an Eſtate-tail, $5 | . 

So a Deviſe to his Wife for Life, Remainder to Thomas in Tail, Wiknas ver, f 
Remainder to the right Heirs of Thomas; alſo I give to him my 1 And. 160. Owen 
Lands in Springfeild, and in Mach Baddow, (but did not ſay for 1, L C. 2 Leon. 
what Eſtate) and my Lands in Oærſey, to hold all the laſt deviſed * 4 
Premiſſes to him in Tail: Adjudged that he had an Eſtate-tail in 
all the Lands, as well as Owſey. | 5 5 EE 

Deviſe to T. S. for ever, and after his Deceaſe, to his Heir Male: whiting v. Wie. 
Adjudged an Eſtate-tail, for the Word Heir (though in the ſingular u Bullt. 219. 
Number) is nomen Collectivum. ER) | 


«> ——¼ 


+ Deviſe 
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— 
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Frencham's Caſe. 1 Deviſe to his Wife for Life, Remainder to Clement Freucham, 
. Mer I, and the eil Males of his Body ; and if he die without Iſſue, (but 
Wi did not fay Mates) then to his Couſin 7. S. and his Heirs Males: 
Clement had Ilue a Daughter and died: Adjudged this was an 
Eſtate-tail ſpecial by the Deviſe, to him and the Heirs Males of 
his Body, and not an Eitate-tail by the Words, if he die -without 
Iſſue ; for theſe Words do not alter the Eſtate-tail precedent, be- 
cauſe theſe Words by which 'tis created ſhew the Intention of the 
Teſtator, that it ſhould go to the Aale, and by Conſequence the 
Daughter can have no Title. | | | 
Atkins verſ. Atkins, The Teſtator deviſed Lands to T. S. and the Heirs of his Body; 
Cro. Eliz. 248. and after his Deceaſe to R. S. the eldeſt Son of the ſaid 7. & and 
Moor 593- 8. C. the Heirs of his Body, Remainder over: Adjudged an Efate-tail, 
becauſe by the firſt Clauſe of the Will an expreſs Eſtate-tail is de- 
viſed to him, and there is nothing afterwards to alter that Eſtate. 
Webb verſ. Herring The Father deviſed an Houſe to his Son Francis after the Death 
_ 5. Sof his Wife; and that if his Daughter ſurvived his Wife, and her 
Moor 853 S. C Brother Francis and his Heirs, then ſhe to enjoy the Houſe for 
3 Bult. 193. S. C. Life, Remainder over; Francis died without Iſſue, and then his 
3 Mother died: Adjudged that Francis had an Eſtate- tail, becauſe 
S. P. Litt. Rep. the Word Heirs here muſt be intended Heirs of his Body, and the 
A rather becauſe the next Limitation was to the Daughter, who was 
his Siſter and collateral! Heir; and tis impoſſible that he ſhould. die 
without Heirs as long as the lived. | 
3 Roll. Abr. $36. So where the Father had two Sons, and deviſed his Lands to 
the Younzeſt; and if he died. crit hout Heirs, then to his eldeſt Son 
and his Heirs : Adjudged that the youngeſt had an Eſtate-tail, be- 
cauſe the Word Heirs ſhall be taken to be Heirs of his Body; for 
otherwiſe the Remainder to the Eldeſt would have been void, be- 
cauſe the Youngeſt cannot die «without Heirs fo long as the Eldeſt 
is living. 3 WEE 
Dutton ver. Ingram. So a Deviſe to John his eldeſt Son and his Heirs, upon Condi- 
nun tion that he ſhould grant to T. &. and his Heirs an Annuity of 4. 
| and if John died without Heirs of bis Body, Remainder to 7. &. 
this is an Eſtate-tail to John, becauſe by the ſubſequent Clauſe, 
(vi2.) if John die coithout Heirs of his Body, it appears what 
Heirs the Teſtator intended; but if his Meaning had not been ex- 
plained by the Word Body, yet 7ohn would have an Eſtate-tail by 
the Deviſe to him and his Heirs, becauſe that Word Heirs ſhall be 
intended Heirs of his Body; for the Law will rather preſume that 
he may die without Iflue than without Heirs. 
Keen verſus Allen, But where the Deviſe was to his Wife for Life, Remainder to his 
_ =_ _ a Son T homas and his Heirs; and for Default of Heirs of Thomas, 
Os: Oar: 57.8 C Remainder to his Daughter and her Heirs; it was held by three 
Judges, that T homas had not an Eſtate- tail, becauſe ſuch an E- 
ſtate cannot be created without cxpreſs Words, (c.) by the Words 
Heirs of the Body, or by Words which amount it as a Deviſe to 
T. S. and his Heirs i{ning, where the laſt Word Jſſuing explains 
what Heirs were intended. | 
Now in the Caſe laſt mentioned it was held, that if the Re- 


mainder had been limited to a Stranger, and not to the Daughter 


who was the next Heir, it had been a Fec-fimple in Thomas; and 


then the Remainder had been void, becauſe one Fec- ſimple Eſtate 


cannot be limited after another. 
I | | Agree- 


he ha 
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Agreeable to the Caſe of Mebl and Herring before- mentioned, 7 e 
there is a later Judgment which was thus; the Father having three 
Daughters, Suſan, Anne and Elizabeth, deviſed his Lands to his 
Wife till his Hir came of Age, paying to his Heir 101, per Ann. 
then he deviſed to his two youngeſt Daughters une and Elizabeth 
140 J. a- piece; and that if Suſan his Heir die without Heirs before 


_ Twenty-one, ſo that the Lands ſhould come to Aune, then ſhe to 


pay the 140 J. to Elizabeth: Adjudged, that Suan ſhould have all 
the Lands cxclufive from her Siſters by the Word Heir; and by the 
laſt Clauſe, (.) If fhe die without Heirs, ſhe had an Eſtate- tail, 


"becauſe by that Word Hezrs it ſhall be intended that the Teſtator 


meant Heirs of her Body, for ſhe could not die without Heirs, ſo 
long as other Siſters were living. 
So where the Deviſe was to . T. for Life, and to his Hzirs ; Parker v. Tla ber. 
and for want of Heirg of him, then to G. T. in like Manner; and 3 Lev. 79. 
for want of Heirs of him, then to William Flint and his Heirs for. 
ever; the two firſt Deviſees died without Iflue : Adjudged they had 
an Eſtate-tail, becauſe theſe Words for aut of Heirs muſt be in- 


. tended Heirs of their Bodies, eſpecially becauſe William Flint was 


next Heir at Law to them; and therefore they could not die with- 


out Heirs ſo long as he or any of his Heirs were living. 


So a Deviſe to his eldeſt Son; and if he die without Heir, Blaxton ver. Stone. 
Males, then to his next Son in like Manner: Adjudged an Eſtate- Nod. 123. 
tail in the eldeſt Son; for the Teſtator muſt intend Heirs Males 
of his Body, becauſe of the Deviſe over to his ſecond Son; for it 
would have deſcended to him on Courſe without the Deviſe, if his 
eldeſt Brother had died without Iſſue. | 

Deviſe of his Lands to his Wife for Life, if ſhe doth not marry ; L»*ford ver. Cheek, 
but if ſhe uarry, then H. his eldeſt Son ſhall enter immediately, 3 Lev. 125. 
and hold the Lands to him and the Heir Males of his Body, Re- 
mainder to his ſecond Son in like Manner, Remainder over; the 
Teſtator died, and his Widow did not marry again; the Queſtion 
was whether this was an Eſtate- tail in the eldeſt Son; and adjudged 
that it was, and that the Teſtator intended ſo by limiting ſeveral 
Remainders over, and rather than his Intention ' ſhould fail, the 
Words may be thus tranſpoſed. h 5 

JS. If my Wife marry, then H. my eldeſt Sou ſhall enter, &c. if 
ſhe doth not marry, then he ſhall have my Lands to him, and 
the Heirs Males of his Body, Remainder over. 

The Father having three Sons and a Daughter, and one Brother, Lord OfIfon's Caf 
deviſed his Lands to his Sons ſucceſſively in Tail Male, Remainder 3 alk. 336. 
to his own right Heirs Male for ever ; all the Sons died without 
Iſſuc; the Queſtion was, if the Daughter as Heir general, or the 
Brother as Heir Male, ſhall take by this Deviſe: Adjudged that the 
Daughter ſhall take, becauſe no collateral Heir Male ſhall take by 
ſuch a Limitation by way of Remainder; but by a Deviſe to the 
Heirs Males, he only ſhall take who is Heir Male of the Body 
4 5 Teſtator, becauſe in Wills the Law will ſupply the Word 

ody. | | 

The Father having three Sons, deviſed his Lands to T. F. his Nettingham verſus 
ſecond Son, and his Heirs for ever; and for Want of ſuch Heirs, Jennings 1 Salk 
then to his own right Heirs, and died; the ſecond Son entered and; 
died without Iſſue, in the Life- time of his elder Brother: Adjudged 
be had an Eſtate-tail, and that the Words for aut of ſuch Heirs 

| | | import 
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coculd never die eit hont Heirs, fo long as either of his Brothers, or 
any Heirs of his Father are living; ſo that the eldeſt Son in this 
Caſe takes by Deſcent, and not by the Will. 

Deviſe to T. S and his Heirs; and if he die without Heirs, Re- 
mainder over; decreed to be an Eſtate-tail; for the Words dyi 
without Heirs muſt be intended without Heirs of his Body. Chanc. 
Rep. 214. Edwards verſus Allen. | 

Deviſe to J. S. for Life, Remainder to his Heirs Males; this is 
an Eſtate-tail, but it would not be ſo if there had been a farther 
Limitation, (c.) to his Heirs Males, and the Heirs of the Body of 
ſuch Heirs Males; for then T. S. would have only an Eſtate for 
Life, becauſe Words of Limitation being added to the Words Heir 
Males, ſhall be taken only as 22 perſone. 1 Vent. 215, 232. 

* Saul ver. Gerrard The Word Iſſue amounts to the ſame Thing as the Words Heirs 
2 Eliz. 525: of the Body, ſo as to create an Eſtate-tail by Deviſe; os for In- 
. ſtance, the Father deviſed his Lands to his Son and his Heirs ; and 
if he died without Iue, Remainder over; he had Iſſue, and died: 
And adjudged that he had an Eſtate- tail, becauſe the Word I ue 
ſhews what Heirs were intended, (vig.) Heirs of his Body. 
Sonday's Caſe, 9 The Husband deviſed an Houſe to his Wife for Life, and after 
Rep. 12). her Deceaſe to T. S. and if he marry and have Iſſue Male, then 
he to have it; and if he hath 20 Iue Male lawfully begotien of his 
Body, then to Samuel in like Manner; and if any of his Sons, or 
their Heirs Males, I ue of their Bodies, go about to alien the Houſe, 
then the next Heir ſhall enjoy it; T. S. ſuffered a common Reco- 
very, and declared the Uſes to himſelf and his Heirs; and adjudged 
good; for he had an Eſtate-tail by theſe Words, if he hath no I, 
ſue Male; and this is explained by the ſubſequent Words, (vig.) 
if any of his Sons, or their H:irs Males, Iſſue of their Bodies, go 
about to alien, c. which they could not do, if they had only an 
Eſtate for Life. 
ute Case. 6Rep. Deviſe to Husband and Wife for Life, and after their Deccaſe 
16. 1 And. 43. S. C. to their Children, they having two then living ; this was adjudged 


Moor 397. S. C. 1 51 Oi | 
8 Eftate for Life, becauſe they had Children living at the Time 


| Lranav Yardy. of the Deviſe ; but if there had been none then living, it had been 


cars Caſe. Owen 
29. 


Eſtate- Nil, becauſe it was certain that, the Teſtator intended the 


Children ſhould take not as immediate Deviſees, b2cauſe they 
were not then born, and not by way of Remainder, becauſe the 
Deviſe was to them immediately ; fo that the Word Children, if 
there had been none at that Time, is a Word of Limitation; and 
'tis the ſame as if he had ſaid to the ue of their Bodies, for every 
Child or Iſſue muſt be intended Ie of the Body. | 
Richman ver. Gard The Teſtator having two Sons and a Daughter, deviſed his Lands 
ner. Dyer 122. to his Wife for ten Years, Remainder to his youngeſt Som and his 
Heirs ; and if either of his Sons died without Iſſue of his Body, 
then to his Daughter and her Heirs; the youngeſt Son died with- 
out Iſſue in the Life-time of his Father: Adjudged that the Eldeſt 
had an Eſtate-tail. | | 
The Teſtator made his Will in theſe Words, (vig.) Fit ſhall 
. to take my Son Richard before he fhall have Iſſue of his 
Body, ſo that my Lands deſcend to his Brother, then, &c. Adjudged 
this was an Eſtate-tail in Richard by Implication. 
3 


import no more than Want of ſuch I ue, becauſe the ſecond Son 


50 


by the 
the So 


Hale, a 
deratiot 
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So where the Father had three Sons, and being ſeiſed of Gage. Spark verſt Purrel. 
ind Lands, deviſed Part thereof to one of them, Part to another, -walte n. 
and the Reſidue to his third Son; and that if any of them died 
without fue, the Survivor ſhall be his Heir: Adjudged an E- 
ſtate- tail. . | | i 

Deviſe to his Son Thomas and the Heirs Males of his Body for Lovice ver. Goddard. 
five hundred Years ; provided if he or ary of his Iſſue Male alien Moor 772. 2 Cro. 
the Premiſles, then to T. S. and his Heirs : Adjudged an Eſtate-tail, 5 8 5 10 Rep. 
and the Deviſe for tive hundred Years, is void, becauſe the Teſtato r 
intended it to be an Inheritance, for by the Proviſo he took Care 
to advance the Tſſue of Thomas; now if this ſhould be a Term for 
Years, then by the Deſcent of the Inheritance on Thomas, it would 
be merged, and his Iſue would take nothing, becauſe he might 
alien the Eſtate from them. 

Deviſe to his Wife for Life, and afterwards to her Son; and if Robinſon v. Miller 
he die without Iſſue having no Son, Remainder over: Adjudged, , Noll, Abr. 837. 


p * v Cited ; 
| that the Son had an Eſtate-tail Male. | = ann 


Deviſe to two for their Lives, Remainder to their two Sons e Fobnſon ver. Smart. 
qually to be divided, and to their Heirs, and each to be Heir to * Koll. Abr. 836. 


| the other; and if they both die without Tſſue, Remainder over; 


this was held to be an Eſtate-tail by Reaſon of the Deoiſe over 


upon their dying without Iſſue ; but Anno 33 Car. 2. this Caſe * T. Jones 114. 


was denied to be Law ; and yet 'tis hardly to be diſtinguiſhed from 
the following Caſe. 

The Father deviſed his Lands to his three Daughters, equally g ver. Runbull 
to be divided ; and if any of them die before the other, then the „ 
other to be her Heirs, equally to be divided; and if they all die 
without Tue, Remainder over, c. This was adjudged an Eſtate- 
tail, becauſe by theſe Words dying without Iſſue, the Teſtator ex- 
plained what he intended by the Word Heirs in the Beginning of 
the Will, (ois.) it muſt be the Iſſue of their Bodies. Pe 

Deviſe of his Lands to his third Son Gerard and his Heirs ; Mis vert. Dyſon. 
provided he pay to Elizabeth 1001, within fix Months after the Raym. 423. 
Death of the 'Teſtator, and after he ſhall be of Age, and for De- 
fault thereof, to Elizabeth and her Heirs; and if Gerard die with- 
out Iſue, the 100 J. being paid, then the Remainder of the Eſtate 
to be divided amongſt his Sons and Daughters : Gerard died before 
he was of Age, leaving Iflue Francis, who died before Gerard 
could have been of Age if he had lived, and the 100 J. was not 
paid : Adjudged this was an Eſtate-tail in Gerard, and not in Fee 
by the Word Heirs in the Beginning of the Will; and he dying 
without Iſſue, the Remainder immediately veſted in the reſt of 
- Sons and Daughters of the Teſtator, and not in the Heir of 

erard. | 
An Eſtate was deviſed to Bernard expreſly for Life, and after King verſ. Melling. 
his Deceaſe, to the Jue of his Body by a ſecond Wife, (he having g. 6. 214 Lex. 
a Wife then living; ) it was held, that if an Eſtate had not been 
deviſed to Bernard expreſſly for Life, theſe Words to the Iſſue of his 
Body would have made an Eſtate-tail ; but now Bernard took only 
an Eſtate for Life, with a contingent Remainder to his Jſze by a 
ſecond Wife ; and of that Opinion was the Lord Chief Juſtice 
Hale, and the whole Court; but he afterwards upon great Conſi- 
deration altered his Opinion, and held it to be an Eſtate-tail ee 

5 there- 
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thereupon a Writ of Error was brought in the Exchequer- Chamber, 
and there it was held to be an Eſtate-tail. | 
Hanchett v.Thelwell. But there is a Caſe where the Words Dying without Iſſue will 
PIG not make an Eſtate- tail by Implication ; as where the Teſtator ha- 
ving Two Sons, deviſed his Lands to his Son (not ſaying how long) 
and after his Deceaſe, then to his Daughters ſhare and ſhare alike, 
and if all his Sons and Daughters die without Iſſue, then to Anne 
Warren and her Heirs ; the Sons died without Iſſue: Adjudged this 
was not an Eſtate-tail in the Daughters by Implication, but that 
they were Tenants in Common of the Inheritance, and that it dif. 
fered from the Caſe of Gilbert and Mitty, becauſe there the Deviſe 
was to each of the Sons by diſtinct and ſeveral Limitations; but in 
the principal Caſe nothing is expreſly deviſed to the ſecond Son of 
the Teſtator; ſo that theſe Words, If all his Sons and Daughter 
die without I ue, are no more than a Deviſe to his Iſſue, which ex- 
tends to them all, and gives only an Eſtate for Life. 

But there ſeems to be ſome Difference where the Teſtator limits 
his Eſtate upon a Dying without I ue generally, and upon a Dy- 
ing without Iflue i the Lifetime of another, for in the laſt Caſe 
tis no Eſtate- tail. 4:5 | 

Dyer 354. Therefore where the Father deviſed his Lands to his Son and hi; 
Heirs : Proviſo, If he die without Iſſue, living his Executors, then 
the Lands ſhould be ſold by them, and afterwards the Executor 

died firſt; this was adjudged no Efſtate-tail. 

Chaddock v. Coley. So a Deviſe to T. S. and his Heirs, and if he die without Ils 

8 living E. G. then to remain to another, this makes a Fee-ſimple 
conditional immediately, by the Deviſe to 7. S. and his Heirs ; and 
the Words F he die without Iſſue create an Eſtate-tail not imme- 
diately, but to ariſe upon a Contingency which may happen. 

Company of Per- The Teſtator deviſed his Lands to T. S. and the Heirs of his Bo. 

gt otae= oj dy, but if he ſhould go about to alien, then his Eſtate ſhould ceaſe, 
ſoital. 1 Veil ge. and from and after the Determination thereof, then he deviſed his 
| ſaid Lands to Chriſt's Hoſpital : The Queſtion was, whether this 

Limitation to the Hoſpital was good: It was admitted, that the rc: 

ſtraining a Tenant in 'Tail to alien, was void, becauſe it tended to 
make a Perpctuity ; and it was decreed, that the Limitation over to 

a Charity tended to the ſame Purpoſe, thinking that the Law would 

be ſo careful to preſerve a Charity, that it would allow ſuch a Li 

mitation ; but this being a late Invention to create a Perpetuity, 
therefore it was decreed, that this Limitation was void. | 


Implication by Dewiſe. 


Horton verſ. Horton. ILLS muſt never be conſtrued by Implication to diſinherit 
* an Heir, unleſs the Implication is abſolutely neceſſary ; as 1 
Deviſe of his Goods to his Wife, and after her Deceaſe, his Son 
ſhall have them and the Houſe; this is an Eſtate to her for 
Life in the Howſe, becauſe no other Perſon could take it in that 
Time; but if the Houſe had been deviſed to a Stranger, and not to 
the Son after the Death of the Wife, the Heir at Law would have 


nn v: Schollar it during her Life, becauſe ſhe could not take it by any © neceſar) 
2 Lev: — 8. C. Implication. 135 . 
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o in all Caſes of poſſible Implications, (i. e.) where it may be Highen'sCaſe,Cro. | 
ber, intended, that the 'Teſtator deviſed his Lands to . S. and it may as Be, 0 


- reaſonably be intended, that he deviſed: them to E. &. there the In- Godb. 16. S. C. 
$ tention ought not to be conſtrued to diſinherit the Heir; as where: * 226. 2 0 | 
ha the Teſtator deviſed Part of his Lands to his Wife for Life, and that: 059 5 


Ing) the ſame ard all the reſt of his Lands ſhould remain to his young- 
like, eſt Son after the Death of the Mie: The Queſtion was, whether by 
june theſe Words All the reſt of his Lands which were to come to the 
this Son after her Death, ſhe ſhould have the Whole by Implication, or 
that whether the Heir at Law ſhould have them during her Life, be- 
dif- cauſe ſome Lands were expreſly deviſed to her before, which ſhews 
viſe the Teſtator intended her no more: Serjeant Moor tells us, that the 
t in Heir ſhall have them during the Life of the Wife; but Juſtice Croke 
1 of ſays the Wife had the Whole. | 
tert Deviſe of Lands to T. S. after the Death of his JVife, in ſuch 1 vent. 223. 
ex- Caſe, if J. S. was not Heir at Law to the Teſtator, tis no Deviſe 
to the Wife by Implication, beeauſe it may be as reaſonably intend- 
mits ed, that the Heir at Law ſhould have the Lands as the Wife, and 
Dy- and therefore the Intention of the Teſtator muſt not be conſtrued to 
Caſe diſinherit him. | | 
So likewiſe where Eſtates-tail are made by Implication, it muſt Newton v. Bernar- 
1 his be a neceſſary and not a poſſible Implication, as where the Teſtator © Moor 1a). 
then had Three Sons, the eldeſt whereof died leaving his Wife with Child, 
utors and the Teſtator deviſed to the Child in his Mother's Womb, an 
Annuity for 'Twenty Years; and if Richard (who was his ſecond 
Ie, Son) die before he hath Iſſue of his Body, Remainder over: Adjudg- 
mple ed by theſe Words Richard had an Eſtate- tail by Implication. | 
and The Father deviſed Part of his Lands to his eldeſt Son in Tail, 
1me- and the other Part to his youngeſt Son in like Manner: And if any 
of his Sons died without Iſſue, then the Whole ſhould remain to 
5 Bo: T. S. in Fee; the youngeſt Son died without Iſſue: Adjudged that 
eaſe, theſe were croſs Remainders in the Two Sons, and that the eldeſt 
d his ſhall have the Whole by Implication, becauſe there was no neceſſary 
- this Implication, that 7. F. ſhould have the dead Man's Part. 4 
le re- Leon. 14. | 
d to The Teſtator deviſed the Rexts and Profits of his Lands to raiſe Gardner v. Sheldon. 
er to Portions for his Daughters, and afterwards to be for his Son George, ugh. 259. 
7ould and if he and his Siſters die without Iſue of their Bodies, then all 
a Li his Frechold Lands ſhall remain to Milliam Roſe, and his Heirs : 
tuity, Adjudged this was not a Deviſe to George and his Siſtcrs, for their 
Lives, with reſpective Inheritances to them in Tail by any neceſſary 
Implication, for the Words import only a Deſignation of the Time 
when the Lands ſhall come to William Roſe, which is when George 
and his Siſters die without Iſſue, and not before; and tis as if he had 
deviſed in theſe Words, (21i2.) George and his Heirs ſhall have my 
therit Land as long as any Heirs of his Body and his Siſters are living, and 
as for Want of ſuch Heirs, then 1 deviſe my Lands to Milliam 
Son Roſe, Ie | | 
r for The Father deviſed his Lands to his Two Daughters, equally to Holmes v. Meynell. 
that be divided; and if they die without Iſſue, then All his Lands to Raym. 45% 
"ot to T. §. in Tail, Remainder over; the youngeſt Daughter died with- 
have out Iſſue: Adjudged that T. S. ſhall not have her Part, but that 


the ſurviving Siſter ſhall have it as an Eſtate- tail in Remainder b 
Implication, becauſe both the Daughters had an Eſtate-tail by 
bs Moicties, 
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Moieties, and T. S. ſhall have nothing till both are dead without 

Iſſue, for he cannot take by the Death of one of them, becauſe 
| ' | the Will is, F they die without ue, then All his Lands ſhall go 
=_ to him. | | 3 
_ | Stand ver. Ser. A Deviſe of an Eſtate with a perpetual Charge, doth not make a 
424 Bridgm. 193 Fee-limple by Implication, as a Deviſe of Eight Marks every Year 
=_ out of ſuch an Houſe to maintain a Chaplain, and the Relidue of 
| the Profits of the Houſe to buy Ornaments and Books of the Church, 
=_ yet this is not a Deviſe of the Houſe by Implication. 

The Teſtator having Three Daughters, deviſed his Lands to his 
Teo Toungeſt for Life, Remainder to the next of Kin of his Blood : 
Adjudged that this Remainder ſhall go to the eldeſt Daughter, and 
not to all 'Three, becauſe the expreſs Eſtate deviſed to the Two 
Youngeſt, ſhall exclude them and their Iſſue from taking any Eſtate 
by Implication. = 

Deviſe to T. S. for Life, Remainder to his firſt Son in Tail 
Male, and if he die without Iſſue of his Body, Remainder over: 
Adjudged that where a particular Eſtate is deviſed, as in this Caſe, 
to T. S. for Life, a contrary Intent ſhall never be implied by any 
ſubſequent Clauſe, and therefore theſe Words, if T. S. die without 
4 5 5 Tue Male of his Body, ſhall be conſtrued a Dying without ſuch 
1 Iſſue Male as are expreſſed in the Will; for there is a Difference be- 
q tween a Deviſe to T. S. and if he die without Iſſue, Remainder 
. over, and a Deviſe to him for Life, and if he die without Iſſue, c. 
'n 1 Salk. 236. Popham verſus Bampfeild. | | 
A The 'Veſtator deviſed an Houſe to his Wife, and that ſhe ſhall 


have the Occupation of Black-acre at Michaclmas next enſuing, 
| paying 40 J. to his Son Nicholas; and then he deviſed all his 
: Lands, 'Tenements and Hereditaments, excepting what before ſpe- 
7 cified and given to his Wife, to Nicholas his Son in Tail: Adjudg- 
4 | | ed that by the Exception of the Land before given and ſpecificd, 
4 nothing of that ſhall paſs to Nicholas, although the Eſtate to the 
0 Wife had been but for one Day; but otherwiſe, if it had been, [ex- 
| cept the Eſtate before ſpecificd aud given,] for then the Reverſion 


, ; would have paſſed to Nicholas. And by Popham, if the Deviſor 
oy | had lived after Michaelmas, yet the Son Nicholas ſhall not have it, 
an . 1 Jac. Rot. becauſe the Intent appears to the contrary f. ny 


282. B. R. Stock» 
wood verſus Swan. Noy's Rep. fo. 13. 


A. deviſeth Land to B. and to his eldeſt Iſſue Male: Only an E 
ſtate for Life paſſeth: But if the Word ¶ZEldeſt] had been omitted, it 


* 5 T. 2 Eliz. Love- would have been an Eſtate- tail 8. 
5 lace verſ. Lovelace. 


Crook, part 3. fo. 40. 1 And. 132. S. C. 2 Leon. 35. S. C. Moor 371. S. C. 


f 
| | E. C. ſeiſed of the Manor of S. made his Will in Writing, and de- 

| viſed the Manor to his Wife for the Term of Thirty Years in theſe 
1 Words, ig. for and to theſe Intents and Purpoſes following: viz. 1 
it Will and my Mind and. Intent is, that B. my Wiſe ſhall yearly con- 
6 tent and pay out of the Iſſues and Profits of the ſaid Manor to 
Sir J. S. and others 30 l. and farther willed, that the other Legacies 
given in his Will ſhould be paid by her, and therein deviſed divers 
Legacies; and farther willed, that his Wife ſhould be bound to 
Sir J. S. and others for the Performance of his Will. E CG. the De- 


2 viſor 


with the Land l. 


* 8 i 
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viſor dies; the Wife enters on the Land, & c. takes the Profits, and 
thereof pays Legacies, but not to Sir J. S. and others, Gc. where- 
upon the Heir enters as for Breach of Condition. It was held by the 

uſtices, that it was zo Condition, but a Declaration of the Teſta- 
tor's Intention; for to what Purpoſe ſhould the Wife be bound, if 
it were a Condition? But Judgment was not given in the Caſe, for 


the Parties agreed Þ. P. 17 Eliz. Hub- 


| bard and Stencer's 
Caſe. C. B. Anderſ. Rep. Caſe 126, Dyer 163. S. C. 


Leſſee upon Condition, that he ſhould not aſſign his Term during 
his Life, without the Aſſent of the Leſſor; he deviſeth it without 
the Aſſent of the Leſſor: Per Curiam eſt Forfeiture, becauſe the 
Deviſee is in by the Deviſor : But otherwiſe, if he had it by Aſſign- 
ment in Law, as Executor i. See the Caſe in the Report. i 31 H. 8. Dy. fo. 
. 3 1x. 


45 
B. R. Colt and Taunton's Caſe. Goldesb. fo. 184. 


Deviſes of Reverſions, Remainders, and of Rents, when 


good, and when not, and to whom. 


N. 1 S. 585, 586. Dy. fo. 
a Man may deviſe a Rent de novo iſſuing out of Land, or a 72 . N. R og 


Rent iſſuing out of Land that was in eſſe before. 
If Rent be granted out of Land deviſable by Cuſtom, the Rent 


may be deviſed within the Cuſtom, for it is of the ſame Nature ' 22 AM. 78. Perk. 
135. Roll. Abridg- 
ment tit. Deviſe, E. 


A Seigniory, Rent, or the like, is deviſable as Land is * : So that * Perk.S. 338. Lit. 


If one deviſeth a Rent of any certain Sum out of his Land to be 
paid quarterly, and ſay not how long it ſhall continue; only an E- 
ſtate for Life in the Rent paſſeth m. 

R. B. being ſeiſed of Lands granted a Rent-charge to R. S. his 
Executors and Aſſigns of 16 J. per Aunum during the Life of F. the 
Wife of R. S. who died Inteſtate, and F. his Wife was adminiſtra- 
trix to him: Adjudged that the Rent was determined by the Death 
of the Grantee, and F. is not an Aſſignee by her taking of Admini- 
ſtration; for none can make Title to the Rent, to have it againſt the 
Ter-tenant, unleſs he be Party to the Deed, or conveys a ſufficient 
Title under it: Yet the Grantee might have granted or aſſigned it in 
his Life. And Popham, Dy. fol. 253. ſaid, if a Rent be granted 
pur auter vie, with the Remainder over, and the Grantee dies, this 
Remainder ſhall commence preſently, becauſe the Rent for Life de- 
termined by the Death of the Grantee n. | 


m Inſt. part 1. 147. 


n P. 44 Eliz. Rot. 
361. Salter verſus 
Bote lor. Croke, part 3. fol. 901. Moore's Rep. fol. 664. n. 903. 


A Rent was deviſed to B. with a Clauſe of Diſtreſs, to be paid 
at the Two moſt uſual Feaſts: Adjudged a good Rent- charge; but 2+ 06 Rot. 
otherwiſe if it had been by Deed 2. : „ 
Rent is granted to B. and his Heirs during the Life of C. the 
Queſtion was, whether this Rent is deviſable by the Stat. 32 and 34. 
By Gandy and Fenner it may, though the Eſtate be but a Frank- 
tenement deſcendible. Popham, econtra. But all agreed, that no 
general Occupant can be of this Rent: And if it were deviſable by 5 M-42 & 43 Eliz. 
Cuſtom, that the Deviſe would Ig the Occupancy b. N Rep. © 65 N $38. 


_ WW 
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A Man ſeiſed of Land and ſeveral Houſes, let them to ſeveral 


Perſons by ſeveral Leaſes for Years, rendring ſeveral Rents, amount. 
ing to 10/. per Aunum; and afterwards made his Will in this Man- 
ner: As concerning the Diſpoſition of all my Lands and Tenements, 
I bequeath the Rents of D. to my Wife for Life, the Remainder 
over in Tail. The Queſtion was, whether by this Deviſe the Re. 
verſions did paſs with the Rents of thoſe Lands. For it was al. 
ledged, that the Rent divided from the Reverſion is not deviſable 
within the Statute, for he had no Inheritance therein. 26 H. 8. 5, 
Dy. 140. But it was adjudged, that the Land it ſelf ſhould paj 


by this Deviſe: For it appeareth that his Intent was to make a 


Deviſe of all his Lands and Tenements, and that he intended to 
paſs ſuch an Eſtate as ſhould have Continuance for a longer Time 
than the Leaſes ſhould endure; and ſome Men name their Land by 


4 M. 44 & 45 E their Rents 4. | | 


liz. Rot. 125. C. B. 


Croke, part 2. fol. 104. Moore's Rep. fol. 640. n. 880. 


Vernon ver. Gatacre. Grant of a Rent to the Husband during the Life of the Mother 
— of his Wife, with a Clauſe for him and hzs Heirs to diſtrain, during 
her Life; the Husband deviſed this Rent to the Wife, and died in 
the Life of his Mother in Law: Adjudged that by the Word Heir; 
the Rent was continued during her Life, for the Husband had a Fee- 
8 ſimple determinable on her Death. 55 | 

Kerry verſ. Detbi l. The Teſtator made ſeveral Leaſes of his Lands in Egham and 
„ Haines, reſerving 101. per Aunnm on each Leaſe; then he deviſed 
: the Rent of 10 l. per Annum, iſſuing out of his Lands in Egham, 
to his Wife for her Life, and he deviſed his Houſe in $ta77es to her 
for ever: Adjudged that by the Deviſe of the Rent the Land 

did paſs. | 


- Andrews v. Sheffeild, The Father having Three Sons Edward, Anthony, and Fabian, 


deviſed his Lands to his Wife for Life, then to Anthony and his 
| Heirs; and if Fabian lived till the Lands came to Anthony, then 
But did not ſay © he to pay Fabian 101. every Year during his Life; afterwards the 
POR. Lands came to 4nthony, who paid the Rent every Year to Fabian: 
| Adjudged that the Iſſue of Authony (tho' tis not expreſſed) ſhall 
pay this Rent, for tis a Rert-ſeck, and the Lands are charged with 
it in the Hands of the Heirs or Aſſigns of Aut hon. | 
As to a Deviſe of a Remainder, they are many Times veſted; 
ſome are in Contingency, and there often croſs Remainders by 
Wills, and generally a Remainder is an Eſtate limited by Will to 
commence after the Determination of a particular Eſtate on which 
it muſt depend; but there is a Caſe where tis good, tho? the parti- 
Rickman's Caſe. cular Eſtate fails; as where the Father had Two Sons and a Daugh- 
* ter, and deviſed his Lands to his Wife for Ten Years, Remainder to 
his youngeſt Son and his Heirs; and if any of his Sons die without 
Iſſue, Remainder to his Daughter and her Heirs ; the youngeſt Son 
died living his Father : Adjudged this was a good Remainder limit- 
cd to the Daughter, being upon a Will, tho' the particular Eſtate 


| failed. 
Archer's Caſe, The Father deviſed his Lands to Robert, his Son and Heir, for 
1 Rep. 66. Life, Remainder to the next Heir Male of Robert, and zo the Heirs 


Males of the Bodies of ſuch Heirs Male. Robert made a Feoffment 
in Fee, Gc. Adjudged that by the expreſs Words of the Will, 
. | 
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had only an Eſtate for Life, which was determined by his Feoff- 
ment, and thereby the contingent Remainders were deſtroyed, for 
they muſt veſt at that inſtant of Time in which the particular Eſtate 
for Life determines; now Robert was Heir at Law to the 'Teſtator, 
and by Conſequence the Fee- ſimple deſcended on him; and having 
made a Feoffment, his Eſtate for Life was deſtroyed, ſo that there 
was nothing to ſupport the contingent Remainders. . = 
Deviſe of his Lands to his eldeſt Son Thomas for Life, and if he Plunkett v. Holmes. | 
die without Iſſue living at the Time of his Death, then to Leonard 808. aL BY 
and his Heirs ; but if Thomas hath Iſſue living at the Time of his | | 
Meath, then to him and his Heirs: Thomas ſuffered a Common 
Recovery, and died without Iſſue; it was inſiſted, that the Eſtate of 
Leonard was not barred by this Recovery, becauſe Thomas had a 
Fee-ſimple deſcended on him as Heir at Law, fo that his Eſtate 
for Life was drowned, and then this muſt be an executory Deviſe to 
Leonard ; but adjudged according to Archer's Caſe, that tho' the 
| Reverſion in Fee deſcended on Thomas as Heir at Law, yet that 
did not deſtroy. his Eſtate for Life againſt the Intent of the Teſtator, 
but that it was deſtroyed by the Common Recovery, and the Fee- 
* thereby veſted in him, and ſo all the Remainders were de- 
ſtroyed. | | | 
Beviſe of Lands to his Uncle E. Armin, for Life, without Ins Loddington v. Xime. 
peachment of Maſte; and if he hath Iſſue Male, then 0 ſuch Tſſue 3 Lev. 431. 
Male and his Heirs for ever; and if he die without ſuch Iſſue Male, | 
then to his ſaid Uncle E. Armin, and his Heirs : This was adjudged 
an Eſtate for Life in the Uncle, for if it had been an Eſtate-tail, 
theſe Words, without Impeachment of Waſte, had been impertinent ; 
and the Inheritance being veſted in the Iſue Male of the Uncle and 
his Heirs, theſe laſt Words make it certain what Heirs were in- | 
tended, (viz.) the Iſſue Male of his Body; and then the Words 1 
which follow, (oiz.) F he die without Iſſue, muſt not be taken ab- | 
ſolutely, but with Relation to what went before, (27z.) if he die 48 
without ſuch Iſſue, who might take the Inheritance as before was 
appointed by the Will; for otherwiſe thoſe Words would make an 
Eftate-tail by 3 to deſtroy an expreſs Eſtate limited to the 
Iſue Male, and his Heirs, for ever; but one Judge held, that this 
was a contingent Remainder to the Iſſue of the Uncle and his Heirs, 
according to Plunkett's Caſe ; and that by the Common Recovery 
_— 1 the Contingency happened, the Remainders were 
deſtroyed. | 
Deviſe of his Lands after his Deceaſe to his Wife for Life, if /be Brown verſ Canter. 
do not marry ; but if ſhe doth marry, then Humphry to enter and Raym. 427. 
bold the ſame to him and his Heirs Males of his Body : Humphry 
was Heir at Law, the Widow did not marry again: Adjudged this 
was not a contingent Remainder, for the Widow had an Eſtate for 
Life determinable on her Marriage, and then the Words, if ſhe mar- 
ry, are as if the Teſtator had ſaid, if her Eſtate ſhall be determined 
on her Marriage, then Humphry ſhall enter; for it being to deter- 
mine either at her Death or Marriage, tis an Eſtate veſted in Hum. 
phry, to take Effect in Poſſeſſion upon either of theſe Contingencies. 
contingent Remainder mult veſt, either before or at that Inſtant 
of Time, in which the particular Eſtate determines, or it ſhall ne- 
ver veſt : As for Inſtance, the Teſtator had Two Nephews, Henry and Reeve verſus Long. 
Richard, and deviſed his Lands to his Nephew Henry for Life, Re- } 1 
e | mainder 


- c 
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|  mainder to his firſt Son in Tail, Remainder in like Manner to Ri. 
chard, after the Death of the Teſtator, Henry entered and died 
without Iſſue, but left his Wife with Child; then Richard the Re- 


mainder-man entered, and within Six Months after a Son was born: 
Adjudged that this was a contingent Remainder to that Son, who 


not being born when the particular Eftate for Life determined by 


the Death of Henry, therefore the Remainder became void; and 
Richard being next in Remainder, and entring before the Son wag 
born, it veſted in him by Purchaſe; this Judgment was given in the 
Court of Common Pleas and afirm'd in B. R. but reverſed in the 
Houſe of Peers, where it was held, that it being in a Will, it ſhall 
be taken according to Equity, and according to the Intention of the 
Teſtator, which could never be to diſinherit the Heir of his Name 
and Blood (upon ſuch a Nicety) who was not then born. 

10 & ir Willi And for this Reaſon the Statute 10 Milli was made, (9iz.) That 

* where any Eſtate is limited in Remainder to any Perſois who ſhall 
be born after the Deceaſe of his Father, ſuch Perſon ſhall take in 
the ſame Manner as if he had been born in the Life-time of his 
Father, altho no Eſtate is limited to Truſtees after the Deceaſe of 
the Father, to preſerve ſuch contingent Remainders to ſuch after. 
born Son, until he ſhall be born. 

- Goozright v. Corniſo-. Deviſe to his eldeſt Son for Fifty Years, if he ſo long lived; and 


41 — after the Determination of that Eſtate, then to the Heirs Males of 
his Body; and for Want of ſuch Iſſue, Remainder over; this is a 
contingent Remainder, and void, becauſe it cannot be ſupported by 
an Eſtate for Years. >.” | | 

Fitz Deviſe 4. A Reverſion will paſs in a Will by the Words Lands and Ten 


ments, as where the Teſtator deviſed his Lands and Tenements, 
Rents and Services; it was held, that the Reverſion paſſed by either 
of theſe Words. 

Townſend v. Wales, The Teſtator having Lands both in Poſſeſſion and Reverſion, de- 
CE: s C. Viſed all his Lands to his Executors for Ten Years, for paying his 
Cro. Eliz. 524 Debts: Adjudged that the Lands in Reverſion paſſed. 


Owen. 155. 
Cro. Eliz. 159. Has v. Cony. 1 Leon. 180. S. C. 


Wheeler v. Malrord. Deviſe of a Manor to T. S. for Six Tears, and Part of other 

* Lands to E. G. and her Heirs, and the Reſt of all his Lands to his 
Brother, and the Heirs of his Body: Adjudged that by the Word 
Reſt, the Reverſion in Fee of the Manor after the Expiration of Six 
Years paſſed. 


Hhley verſus Hyley, The Grandfather deviſed Lands to his Three Grandchildren ſe- 


3 Mod. 228. parately, and to the Heirs Males of their Bodies, and all the reſt 


and remaining Part of his Eſtate he deviſed likewiſe to his Grand- 
children, equally to be divided (except what he had given to them 
and to the Heirs of their Bodies); the youngeſt Grandchild died 
without Iflue : Adjudg'd that by theſe Words, the Reft and the re- 
maining Part, the Reverſion in Fee, after the Determination of the 
Eſtate-tail, would have paſſed to the Grandchildren, had it not been 
for the Exception, 

A. ſeiſed of Land deviſed it to his Brother and his Heirs, and for 
Default of ſuch Heirs to B. his Siſter and her Heirs. Per Richard: 
ſon, Hutton, and Harvey, it is a Fee-ſimple, and ſo the Remainder 


void to B. But Nelverton and Croke were of Opinion, that it was 
2 | | an 
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an Entail, and the Remainder good to B. and his Heirs J. But it ! H. 1 Car. rot. 18. 


was agrecd by all, that if the Remainder had been limited to 2 part 1 
a Stranger, the firſt Eſtate had been a Fee, and the Remainder 19 H. 8. and 29 H. 
void. | 85 . 8. Dyer 33. 

By the Cuſtom of London a Man may deviſe his purchaſed Lands 
in Mortmain: A Man deviſeth the purchaſed: Lands to the Prior 
and Convent de St. Barth. &c. ita quod reddant to the Dean and 
Chapter of P. 10 J. per Aunum; and if they fail, their Eſtate ſhall 
ceaſe, and ſhall remain to the Dean. Per Fitzh. & Baldwin, the 
Remainder is void, for a Remainder cannot be limited after an 
Eſtate in Fee : And the Dean and Chapter ſhall not take Advan- 


Leſſee for forty Years of divers Lands deviſeth his Term to his 
eldeſt Daughter and her Iflues, the Remainder to the youngeſt 
Daughter, (5c. the eldeſt Daughter took Husband, and died with- 
out Iſſue ; her Husband ſold the Term: Per Curiam the Sale is 
good, and that the younger Daughter had no Remedy for it ; be- 
cauſe the Remainder was void, it being of a Term 7*. 

A Leaſe was made for forty-one Years to V. C. if he ſhould fo 
long live; and if he ſhould die within the ſaid Term, that then 
E. his Wife ſhould have it for the Reſidue of the ſaid Years: Per 


2 28 H. 8. Dy. fo j. 


Curiam, the Limitation to E. is void, for that the Term ended by 


the Death of VJ. C. and then there was no Reſidue to remain to 
the Wife b. | | | 

A. having divers Daughters and Sons, granteth divers Rents or 
Annuities unto them, maketh his Will, and deviſeth his Land to his | 
eldeſt Son, paying the ſeveral Annuities and Legacies to every one » 
of his Children ; and if his Heir doth not pay them, then his Exe- 
cutors to have the Land, 6c. Adjudged, although it is ſaid [Heir] 
in the ſingular Number, yet the Heir of the Heir ought to pay it ; 


Pl. Com. fol. 190. 


for [Heir] is aomem Collettivum e. e H. 2.Jac. rot. 


4 360. B. R. Molli- 
neux verſus Maollineux. Crok. part 3. fol. 145. 


Leſſee for thirty Years of a Parcel of Land, lets it for twenty- 


eight Years, rendring 34 J. Rent per Aun. and after deviſeth 28 J. 


Parcel of that Rent to his three Sons ſeverally, to every of them 

a third Part; the one of them brings his Action of Debt for his Part 

of the Rent; and adjudged that the Action will not lie, and that the 

Rent was apportionable, and that the Tenant is chargeable with- 

out Attornment by the Deviſe, to every one of the Deviſees for 

his Part by Action of Debt; otherwiſe he is without Remedy, for 

no Diſtreſs lieth d. | | d T. 40 Eliz. Ard. 


| | ver. Watkin.. Crok. 
part 3. 637, 561. Moor's rep, fol. 549. n. 737. 


A Man poſſeſſed of a Leaſe for twenty Years of certain Lands, 
deviſeth it to his Wife (whom he maketh Executrix) for ſix Years ; 
and after the ſix Years to 7ohn his Son, who was beyond Sea; and 
if he doth not return within the fix Years, then to William his Son, 
till John return; the Wife enters, and claims Virtute legationis : 
William within the | fix Years maketh his Executor, and dieth ; the | 
lix Years' expire, and Johm doth not return: Adjudged that the e. 15 Jac. rot.615. 
Executor of William ſhall have the Term e. And it is not a Poſ- B. R. Sheriff vert 


lidility, but the- Intereſt of the Term after the ſix Years ex 8 . 
1 


229 H. 8. Dy. fo. 33. 


b g El. Dy. fo. 253. 
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And though it ſhould be accounted to be a Poſſibility in the Teſta- 
tor, yet foraſmuch as it is ſuch a Poſſibility, that the 'Term might 
have veſted in him, if he had lived until after the fix Years expired, 
the Wife by her Entry having agreed to that Legacy, the Reſidue 
of the Term might have veſted in him, without any other Cere- 
mony ; therefore it might well go to his Executrix ; and a Term 
certain being limited to one, and after that it ſhall go to another, 
is not a contingent Eſtate, but an Intereſt. Vide lib. 3. fol. 16. No- 


raſtons Caſe. Pl. Com. fol. 519. Welden's Caſe. lib. 10. fel. 51. 


f Lib. 3. fol. 16. Lampet's Caſe f. 


Borafton's Caſe. Pl. a | 
Com. -fol. 519. Welden's Caſe. lib. 10. fol. 51. Lampet's Caſe. 


A Man having two Sons and a Daughter, deviſeth his Land to 
his Wife for ten Years, the Remainder to the youngeſt Son and his 
Heirs; and if either of the two Sons die without Iſſue, Cc. the 
Remainder to the Daughter, and her Heirs ; the younger Son dieth 
in the Life-time of the Father, and after the Father dicth Yer 
Curiam, it is a good Remainder to the Daughter, being by Deviſe, 
though the particular Eſtate fail; but it ſeems the elder Son ſhall 
© Dyer 122. firſt have an Eſtate-tail, by the Intent of the Deviſor s. 

their two Bodies; and for Default of ſuch Iſſue, the Remainder to the 

right Heirs of the Deviſor; after the Deviſor's Death one of the ſaid 

Deviſees dieth without Iſſue, the other Deviſee hath Iſſue and dicth ; 

the Iſſue ſhall have a Moiety and no more; for it ſeemeth that this 

Word [| either] maketh ſeveral Eſtates bh, | 

If an Eſtate be given to Husband and Wife, and the Heirs of 
| their two Bodies, the Remainder to the right Heirs of the Husband; 
* Mens he may deviſe that Remainder to his Wife i. | 
FU. One deviſed his Land to J. S. from Michaelmas following for 
. five Years, the Remainder to B. and his Heirs; J. S. died before 
Michaelmas. The Queſtion was, whether this was a good Remain- 
der, becauſe it could not enure inſtantly by his Death; for it may 
not begin until the particular Eſtate, which was not to begin till 
after Michaelmas ; and a Freehold cannot expect. But all the Cour 
held, that it might expect; for in Caſe of a Deviſe, the Freehold 
in the mean Time ſhall deſcend to the Heir, and veſt in him; there 
fore it was adjudged accordingly, and that the Remainder was 
M. 43 & 44. El. good k. 


B. R. Pays Caſe. 
Crook. part 3. fol. 879. Noy 43. S. C. 


Smith verſ. Haver. The Grandfather being ſeiſed in Fee, deviſed his Lands to bis 

ran Life, Remainder to his Grandſon and the Heirs Males of 
his Body, Remainder to his own right Heirs Males, and to the Heirs 
Males of their Bodies; the Grandfather and Son died; the Grand- 
ſon had Iſſue a Daughter, and ſhe and her Husband ſold the Land; 
and adjudged good; for immediately upon the Death of the Grand- 
father, the Remainder veſted in his Son in Fee as right Heir, which 
cannot be turned into an Eſtate- tail by the ſubſequent Words. 

Germin ver. Ait · Deviſe to Peter in Tail with ſeveral Remainders over; provides 

9 8 186. 2 And. that if any of the Remainder-Men alien the Land, his Ef 

Moor 364. 8. C. Hall ceaſe as if he was waturally dead: Peter levied a Fine, 4 

4 Leon. 83. S. C. ſold the Lands: Adjudged that a Proviſo to determine an * 

2 R 


b Dyer 326. 


tal! 


A Man deviſes his Land to 4. and B. and the Heirs of either of 


th 


leirs 


and; 


det 
ſtate 


| 


tatc- 
tall 
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tail upon an Alienation of the Lands is void in Law ; for as there 
cannot be a Deviſe of Lands in Fee- ſimple to one, and that if he 
doth not perform ſuch an Act, his Eſtate ſhall ceaſe, and another 
ſhall have it; becauſe when the Teſtator had parted with the Fee, 
he had not Power in the ſame Will to deviſe it to another; ſo 
where once he had deviſed his Lands in 'Tail, he cannot determine 
that Eſtate, and deviſe it to another. ; 

Deviſe to Hemy and the Heirs, Males of his Body, and for De- N verſ. Hind. W. 
fault of ſuch Iſſue, to Thomas in like Manner, with divers Remain- gp 3 fa * 
ders over in Tail Male; and farther, that the Lands ſhould remain 46777. 
to Henry and the Heirs Males of his Body, till he or they ſhall do 


or go about to do any Act, to alter or diſcontinue the Eſtate-tail, 


and that then the Lands ſhould remain to Thomas in Tail: Henry 
entred, Thomas died leaving Iſſue Richard; then Henry levied a 
Fine, and declared the Uſes to himſelf and his Heirs: Adjudged that 
Thomas had a Remainder veſted by the firſt Part of the Will, and 
that it. was not a contingent Remainder, which depended upon the 
Alienation or Diſcontinuance of the Eſtate by Henry; and that the 
Teſtator could not determine a Remainder ſo veſted, and give ano- 
ther a Title to enter upon the Alienation of the Tenant in Tail in 
Poſſeſſion, becauſe that would be to make a Perpetuity ; for if it 
could be done to one, it might be done to more; therefore the Re- 
mainder to Thomas being veſted, and not depending on any Con- 
tingency, 'tis barred by the Fine ; and Richard his Son can have no 
Title, PA his Father was not to enter till Henry went about to alien 
with Effect; and tis not effectual till the Act is done; and when 
it is done, the Remainder is diſcontinued; and then tis too late 
to enter. 3 i 

C. deviſeth his Houſe in S. to A. his Couſin in Fec- ſimple; and 
after her Death to V. her Son; which V. was Heir apparent to 4. 
It was adjudged that A. is but Tenant for Life, the Remainder to 


V. for Life, the Remainder to 4. in Feel. . "1 r9El. Chicks Cal. 


D. makes his Will in this Manner; I will and deviſe that A. and P. 357 
B. my Feoffees ſhall ſtand ſeiſed of my Land to the Uſe of John 
Callis during his Life, with Remainders over; and he had no 
Feoffees: And adjudged a good Deviſe to John Callis, with the 


Remainders over, by Reaſon of the Intention of the Teſtator n. = Car. Buffetd 


f verſus Byboro. Pop- 
ham's rep. fol. 188. 1 Roll. Abr. 611. 


L. maketh a Feoffment to his own Uſe, and after deviſeth, that 


his Feoffees ſhall be ſeiſed to the Uſe of his Daughter 4. who in 


Truth was a Baſtard : It is a good Deviſe of the Lands by Reaſon 
of the Intention; for by no Poſſibility they can be ſeiſed to his Uſe; 
and if he deviſeth that his Feoffees ſhall make a Gift in Tail, it P. 15 El. Lingen's 
is a good Deviſe of the Land n. 8 ä 8 92 
A Man having Iſſue three Sons, 4. B. C. deviſed his Lands to B. 

his ſecond Heir, and his Heirs iz perpetuum, paying to his Brother 

C. 20 J. at his Age of Twenty-one Years ; — if B. died without 

Iſſue, living 4. then A. his Brother ſhould have thoſe Lands, to him, 

his Heirs and Aſſigns for ever, paying the ſaid: Sum as B. ſhould 

have paid. The Queſtion was, whether B. had an Eſtate in Fee 

or in Tail: It was adjudged, that it was not an Eſtate-tail in B. 

but a Fee; for it is deviſed to him and his Heirs in perpetuum, 

and alſo paying 20 J. and tlie Clauſe [if he died without 1ſue] is 

| Z 


not 
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not abſolute, whenſoever he died without Iſſue; but it is with 2 
Contingency, if he died without Iſſue, living . for he might fur. 
vive A. or have Iflue at the Time of his Death, living J. 2. |, 
was adjudged, it was a good Limitation of the Fee to 4. by War 
o M. 18 Jac. B. R. of Contingency, not by Way of immediate Remainder ©. ; 


Pell and Brown's 


Caſe, Crook part 2. fol. 590. Bridgm. 1. Godb. 282. S. C. 2 Roll. Rep. 196. S. C. Palm. 131. 8. 
H. 6. 74- 12 E. 3. 8. Cok. lib. 7. l. 41. Berisford's Caſe. lib. 10. fol. 50. Lampet's Caſe. 3 19 


Where a Deviſe is to two Perſons, and that each ſhall be the 
other's Heir; this makes croſs Remainders, but ſuch Remainders are 
ſeldom made by Implication. | 

Gilbert verſ. Witty. The Teſtator having two Sons and two Houſes, deviſed one 
— 2 Houſe to his eldeſt Son and his Heirs, and the other Houſe to his 
bother Son in like Manner; provided, that if both die epithout Iſue 
of their Bodies, then all my ſaid Flonſes ſhall be to Margery and 
her Heirs ; the eldeſt Son died without Iſſue, the Youngeſt had a 
Daughter Adjudged that Margery ſhall have the Houſe of the El- 
deſt immediately; for this Proviſo doth not make croſ Remainder; 
to the Sons by Implication from one to the other, becauſe the 
| Houſes are deviſed to them reſpectively by expreſs Limitation. 

— 8 __ But where the Father deviſed his Lands to his tero Danghters 
Jones 172. 5. C. aud their Heirs, equally to be divided between them; and if they 
die without Iſſue, then all his Lands to Francis in Tail; the 
youngeſt Daughter died without Iflue : Adjudged that the Survivor 
ſhall have the Whole by Way of croſs Remainder ; for the Daugh- 
ters had feveral Eſtates-tail by Moieties, and that Francis ſhall have 
nothing by Implication, till both the Daughters are dead with- 

out Iſſue. | 5 

If Land be deviſed to 4. for Life, the Remainder to B. for Life, 
the Remainder to J. $. in Fee; in this Caſe, if B. be a Perſon 
incapable of a Deviſe, then he in Remainder in Fee ſhall take pre- 
ſently after the firſt Eſtate for Life ended ; and if the Deviſe be to 
a Perſon for Life, who is uncapable to take, the Remainder to J. & 

? Perk. S. 576, 567. in Fee, then ſhall J. S. take preſently p. 

| R. K. was ſeiſed in Fee of a Meſſuage, and of two Acres of 
Land in C. N. and of two Acres of Land in R. and uſed and 0& 

cupied the ſaid two Acres of Meadow, being four Miles diſtant from 

the ſaid Houſe, together with his Lands in C. N. made his Will in 

Writing, and deviſed his Houſe cum omnibus & ſingulis pertinentiis 

adinde vel aliquo modo 3 Tho. K. filio ſuo, & heæredi- 

bus ſuis iu perpetuum, & pro defect heredum prædict. Tho. K. 

to Anne Keene, Daughter of the ſaid R. K. and to her Heirs for 

ever; and for Default of the Heirs of the ſaid . K. tunc prædictun 

meſuaginm cum pertinentiis Jo. K. conſanguineo ſuo, & heredibn; 

ſuiſ in perpetuum : Here R. K. and T. K. died without Iſſue. 

The Queſtion was, whether by the Deviſe of R. K. an Eſtate-tail 

in the Meſſuage and Lands paſſed to T. K. or a Fec- ſimple; and 

ſo the Deviſe to 4. K. void. It was agreed, that if the Remain- 

der had been limited to a Stranger, the firſt Eſtate had been a Fee- 

ſimple, and the Remainder void; as Dyer 19 H. 8. and 29 H. 8. 

33. Fol. 333. becauſe no Intent appears to make it an Eſtate-tail 

but a Fee- ſimple; but here where it is limited to the Brother and 

his Heirs; and if he die without Heir, to his Siſter, who is his 


Heir, to whom he intended it ſhould go; theſe Words ſhew _ 
2 = | cits 


— 


_ 


Parr dll Reminders deviſed. © Iu 


Heirs he intended, ig. Heirs of his Body. But Richardſon, Hut- 
ton and Harvey conceived it to be a Fee-fimple, and no Entail, 
and the Remainder to be void. But Yee rton and Croke held that 
it was an Entail in T. K. and the Remainder to 4. K. and her 
Heirs in Fee. 2. By the Deviſe of R. K. of the Meſſuage cum 
ertinentiis the two Acres of Meadow did not paſs ; becauſe by the 
Words cum pertinentii Land paſſeth not, but only ſuch Things 


as may be properly pertaining ; otherwiſe it is, if it had been cam 
terris pertinentibus, then that which was uſed to it would have 


paſſed 9, 1 Car Jae, & fil. 
1 Car. rot. | 
| Hearn verſus Allen. Crook part 1. fol. 57. Hutt. 85. S. C. Litt. Phy 8. 22 | 


| A. deviſeth Land to his Wife for Life, the Remainder to his three 


F Sons, equally to be divided; this Land ſhall not be Aſſets, becauſe 
tte eldeſt Son is in by Purchaſe, and not by Diſcent ; and that 
for the Benefit of the Survivor. H. 29 Eliz. Rot. 33. inter Bean 


I r. 
3 and Eaton inter Bean and Ea- 


rH. 29 El. rot. 33. 
A Man deviſeth his Lands to his Daughter and Heir, being a im. 


j Feme Covert, and to the Heirs of the Body of the Woman, the 
Reverſion over in Fee, and dieth ; the Husband refuſeth to take by 


the Deviſe, he in Remainder entreth ; he ſhall retain the Lands du- 

ring the Lives of the Husband and Wife; but after their Deceaſe, 

the Iſſue of the Wife may enter upon him. IL. - Reading 
A Man ſeiſed of Land in Fee hath Iſſue two Sons and a Daugh- — 6 — 2 

ter; the Father deviſeth the Land to his Wife for Term of Life, 

the Remainder propinquioribus de ſanguine puerorum of the De- 

viſor ; the Daughter hath Iſſue, and dieth ; the Iſſue of the Daugh- 

ter ſhall have this Remainder ; and although the Sons have Iſſue 

after, yet their Iſſue ſhall not have it :. OS | Oo” Reading 
A Man having two Sons and a Daughter, who hath two Daugh- — Sed. . mw 

ters, deviſeth his Land to a Stranger for Life, the Remainder to 

his ſecond Son for Life, the Remainder in Fee to the next of Blood 

to his Son; in this Caſe, if the eldeſt Son die without Iſſue, the 

Daughter and her Daughters ſhall have the Lande. * Fitz. tit. Deviſe, 

A Man ſeiſed of Lands in Fee-fimple ſowed the ſame, and after- * L 9. Perk.S. gob. 

wards deviſed the Land to J. D. It was adjudged that the Deviſee 

ſhould have the Corn, and not the Executors of the Deviſor xy M. 20 Jac. C. FR 
And it was then ſaid, that it was adjudged 18 Eliz. in Allen's Spamer s Cai. Wine, 

Caſe, that where a Man deviſed Land (which was ſown) for Life, er fol. 51. 

the Remainder in Fec, and the Deviſee for Life died before Seve- 

rance; he in the Remainder ſhould have it. And it was ſaid by 

Winch Juſtice, that if a Man deviſeth Land, and afterwards ſows 

it, and after dies, that in that Caſe it was adjudged, that the De- 

viſee ſhould have the Crop, and not the Executor of the De- 

viſor . | 1 Thidem. 
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What Things may be deviſed by Will. Part Ill 


10 § v. Bf .ahe Deviſe of Goods and Chattels. 


1. All Manner of Goods and Chattels may be deviſid by i. 

certain Caſes excepted. 

2. The Rule of the Deviſe of Lands, contrary to the Rule (f 
diſpoſing of Goods. | | 


11 the ſecond Kind of Things devifablo by Teſtament 
namely Goods and Chattels; this may be delivered for a Rule: 
That (1) all Manner of Goods and Chattels may be deviſed þy 


L. extera. ff. de Will ; certain Caſes only excepted b. 


leg. 1. h tam cor- : 8 ; 
* Inſtit. de legat. & ibid. DD. Lind w. in. c. ſtatutum de teſta. lib. 3. provincial. conſtitut. Cant. 
C « ; 


rkins tit, deviſe, c. 8. fol. 99. > De quibus < prox. 


Chattels are either real or perſonal, and the 'Teſtator may de. 
viſe all of them, which he hath in his own Right; but not thoſe 
which he hath in the Right of another as Executor. - | 

Tis uſual in Wills to deviſe all the Houſbold-Stuſt, by which 
Word Plate uſed about the Houſe, and not for Ornament, paſſeth; 
but Books, Cattle, Clothes, Coaches, Corn, Carts, Plows, Wag 

= — and any Thing fixed to the Freehold will not paſs by that 
Word. | 4 n 66 723 6: 1 121 ; ? 7 

"Tis uſual likewiſe to deviſe all the Goods moveable and immoye- 
able: Now by the Civil Law, Actions and Right of Actions paſs 
by the Word Moveables, eſpecially when the Words of Univerſa- 
lity are repeated in the Will; ar I give to T. S. all my moveable 
Goods and immoveable, of that Kind ſoever: or whereſoever found. 

Moveables are alſo divided into animate and inanimate ; by the 
firſt is comprehended all ſuch Moveables which are active in their 
Motion, as Cows, Horſes, Oc. which all paſs by the Word Move- 

ahbles; and fo likewiſe Moveables inanimate, which are paſlive in 
I — as ſuch Books, Desks, Cabinets, and all Manner of Houſhold 
Goods. Ea [+ 44521 25 5 

The Rule before- mentioned is (2) contrary to the former of the 
Dtaievife of Lands, Tenements and Hereditaments ; for they cannot 
de deviſed, 1 where ſome Cuſtom or Statute hath gained Li 

Vt ſupraà ead part. berty of bequeathing or deviſing of the ſame ©: But here, . inſtead 


8 2 3,4. of the negative Rule, is ſet down the Affirmative; the Exceptions 


of which Rule are in the next Paragraph. 5 
In the mean Time, before we proceed any farther, it ſhall not 
L. quod in rerum. be amiſs to recite ſome Things, ſhewing how the d ſaid affirmative 
f, de legat 1: = Rule is c&tended. The firſt is, That not only that Thing may be 
ea quoque es: deviſed or bequeathed by the Teſtator which is truly extant, or hath 
an apparent Being, at the Time of the Making of the Will, or 
Death of the Teſtator; but that Thing alſo which is not #2 rerum 
natura whilſt the Teſtator liveth ; therefore it is lawful for the 
Teſtator to bequeath the Corn which ſhall be ſown, or grow in ſuch 
a Soil after his Death, or the Lands which ſhall come of his Flock 
of Sheep the next Tear, depaſturing in ſuch a Field. But if there 
ſhall be no ſuch Corn growing in that Soil, nor any Lambs ariſing 
out of that Flock, then the Legacy is of no Effect, bonus ” 
2 | „ m 


O. g g. me nm, ee. 
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Caſes: So that if a Man grant to 4. B. an Annuity of ten Pounds; 
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ſuch Thing is extant at all as was bequeathed . But if the Teſta- . L. Gn 
tor deviſe a certain Quantity of Grain, or Number of Lambs, as 11 I., fl. fc, ©. 
for the Purpoſe, twenty Quarters of Corn, or twenty Lambs, and eod. tit | 
doth will and deviſe, that the ſame ſhall be paid out of the Corn 

which ſhall grow in ſuch a Field, or ariſe of his Sheep depaſturing 

in ſuch a Ground ; though not ſo much, or no Corn at all there 

grow, or not any, or not ſo many Lambs there ariſe ; yet neverthe- _ 

leſs the Executor is compellable by Law to. pay the whole Lega- 1 

cies entirely : Becauſe the Mention of the Soil, and of the Flock, d. L. 6. fic. 5 f. 
was rather by Way of Demonſtration, than by Way of Condition; de leg. 1. L. qui 


teſtamento in prin. 


rather ſnewing how or by what Means the faid Legacy might be g 4. 8338 


paid, than whether it ſhould be paid at all. Which Intention of Paulo Callimacho. 


the Teſtator is collected by this, that the Quantity is not joined to 9 Bali se n, 
the Subſtance of the Legacy, but to the Payment thereof only; Lacius . de ali. 
otherwiſe the Legacy were void, as hereafter more fully is declared. leg. 
Howbeit in Contracts and Grants among the Living, it ſeemeth .- 
that the Laws of this Realm. do not acknowledge any ſuch Di- 

ſtinction, whether the Shane of the Thing granted be joined to Sg 
the Subſtance, or to the Payment thereof; but that it is due in both . 


. 
- 
* 


to receive out of his Coffers, though he have neither Coffers, nor 
Money in them; nevertheleſs his Perſon ſhall. be charged with the 
Annuity, becauſe the Grant it ſelf induggth a Charge from the 
Grantor, So likewiſe if a Man grant an Annuity of ten Pounds 
out of his Lands in Dale, although he. have no Land in Dale, 


yet is not the Grant thereof void; but his Perſon ſhall be charged 


therewith s. 2018 ©. s Fulbeck 2. part. 


OHSS 13. 7 parallel. tir. de con- 
we ditionibus. fol. 64. poſt EFirk. & alios 


The ſecond Thing is, That though by Deed of Gift, made in N 
the Life-time of any Perſon, of all his Goods and Chattels, te 
Debts or Things in Action do not paſs; yet if the Teſtator by his 
laſt Will do bequeath to another any Debt due unto him, or a 
Thing in Action belonging unto him, the Legacy is good; and eff. 
fectual in the Law h, and may be recovered in this Manner: That Inſtit. tit. de legs, 
is to ſay, if the Teſtator do make the Legatary Executor of that 3, 797 jg em þ 
particular Debt, or Thing in Action bequeathed, then the! Legftary de lega. 1. cum f 
as Executor thereof may commence a Suit in his own Name, and mil. 
recover the ſame to his own Uſe, againſt him by whom it was due. 
But if the Teſtator do not make the Legatary Executor of the 
Debt, or Thing in Action bequeathed, then his Remedy lieth in 
the Ecclefiaſtical Court, where he may convent the Executor, and 
compel him either to ſue for that Debt in a Court competent, and 
upon the Recovery and Payment thereof, to pay it over to the Exe- 
cutor; or elſe to make a Letter of Attorney to the Legatary for 


the Recovery of the Debt, or Thing in Action, bequeathed in the 


Name of the Executor, to the Uſe of the Legatary i. Howbeit, i 4. 5 Tam autem. 
if the Teſtator himſelf, after the Making of his Will, exact the Inttit. de lega. 
Debt bequeathed, then is the Legacy void k. Or if the Husdand « d. 5 Tam autem. 
make his Will of a Debt, or other Thing in Action, which he hath | 
in Right of his Wife, the Legacy is yoid ; and ſo it is if he diſ- 
ſe of * Chattel real or Leaſe which he holdeth in Right of | 1 a 
Wife; for after the Husband's Death, they return to the Wife l. Da Foes one 


1 n. 4. Dodt. & Stud. 
F 'The ay 7. 
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The third Thing is, That albeit the Teſtator have no ſuch Thing 
of his own as is bequeathed, yet nevertheleſs the Legacy is good 
in Law; therefore i the Teſtator do bequeath a Horſe or a Yoke 

of Oxen, the Legacy is good in Law, though the Teſtator have 

m L. legato gene- neither Horſe nor Ox of his own m: But who ſhall make Choice in 


— 


1. ac Bar. Paul. de 


Caſtr. ac omnes And the Solution is this; That if the Words of the Deviſe be di. 
DD. ibid. rected to the Legatary ; as if the Teſtator ſhall thus ſay, I will 
that H. B. ſhall have a Horſe, the Choice doth belong to the Le- 
gatary ; but if the Words be directed to the Executor; as if the 
'Teſtator ſhall thus ſay, I will that my Executor give to A. Z. a 
a DD. in d. 1. le- Horſe, the Election doth belong to the Executor u. Provided ne- 
Sato. Craſſ. pf woo vertheleſs, that to whomſoever the Election doth belong, whether 
ben, . ee. to the Legatary or to the Executor, they muſt not be unreaſonable 
in e. Judicante de in their Election, but frame themſelves to the Meaning of the 
eee dart ) g 10. Teſtator, (as elſewhere I have delivered ;) otherwiſe the Legata- 
n. 5, Kc. ulgue ad ry might make Choice of the beſt Horſe, and the Executor of the 
finem. worlt in the Country, contrary to the Meaning of the Deceaſed, 
To this Purpoſe it is well ſaid, though he were no Lawyer that 


ſaid it, 


Eft modus in rebus, ſunt certi denique fines, 
Luos ultra cizgaque nequit confiſtere rettum. 


raliter. ff. de legs. this Caſe of the Thing ſo N is a Queſtion not to be neglected. 


A fourth Thing may be added out of the Civil Law, That it 

is lawful for the Teſtator to bequeath, not only his own Things or 

Goods, but alſo another Man's, which the Heir muſt buy, or elſe 

3 the Value thereof, if the Owner will not ſell them p. But be- 
2 — 1. 5 cauſe the Civil Law in this Point is not only contrary to the Laws 
lienum e. com. de Eccleſiaſtical of this Realm , but alſo to the Laws temporal r; 


2 f e | 
*Gap-fliuedereſta, I have Placed it as a Limitation or Exception to this affirmative 


ex. & ib. Covar. in Rule. 


fin. Panor. in rep. 3 25 ; 
e. eum eſſes. eod. tit. n. 18. Bar. tract. de . r Plowden in Caſ. inter Brandy 
m, 


and Grantham. DoQ. & Stud. lib. 2. cap. ult. prope 


85 $ VI. Divers Kinds of Goods not deviſable by Will. 


1. Goods which a Man hath jointly with another, cannot be de- 
oiſed by Will. | 
2. What if the other Jointenant be made Executor? ID hether is 


the Bequeſt good ? 
3. Goods which. a Man bath as Adminiſtrator cannot be given 
by NI. 


4. Every Adminiſtrator accountable to the Ordinary. 
5. Difference betwixt the Executor of an Executor, and the Exc- 
cutor of an Adminiſtrator. | 
6. Goods of the Realm, that is to ſay, of the ancient Crown and 
Jewels, cannot be given by Will, 
7. Goods belonging to a Church or Hoſpital cannot be deviſed. 
8. Goods belonging to a City, Borough, or Commonalty, cannot 
be deviſed. | 
9. Church Goods carrot be deviſed, 
—_— to. Thing. 


„C 


. mw 
— 5 = 


18 


81 
* 
. 
„ 
FS ; 
tt 
. 
7 
5 
bet 
by 
$ 


2 


pay the Debts and Legacics of the dead Perſon, and to diſtribute 


— 
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are not deviſable by Mill. 
11. Whether the Corn growing upon the Ground, whereof a Man 
i ſeiſed in Right of his Wife, be deviſable. 
12. I hether Corn on the Ground be deviſable by the Leſſee, the 
Leſſor being ſeiſed in Right of his Mile. 
13. os growing deviſable by the Tenant, by the Curteſy of 
England. 
14. Corn growing deviſable by the Tenant in Dower. 
15. Whether Corn growing on Land mortgaged be devi ſable. 
16. Ihether Corn growing may be deviſed by the Teſtator Daugh- 
ter, where a Son and Heir is afterwards born, or wherein the 
Mother doth recover her Dower. 1 
17. The Teſtator cannot bequeath that which is another Man's. 


10. Things which deſcend to the Heir, and not to the Executor, 


85 IRS 3 (1) A Man cannot bequeath by Will any of thoſe 


Goods or Chattels, which he hath joiutly with another ; for if 
he ſhould bequeath his Share thereof to a third Perſon, this Be- 
queſt is void by the Laws of this Realm 4; and the Survivor which, MPO TIE 
had thoſe Goods or Chattels jointly with another, ſhall have that dis 838 
Portion ſo bequeathed, notwithſtanding the ſaid Will >. Inſomuch & Stud. I. 1. e. 6. 
that (2) if the Teſtator make the other Jointenant his Executor, Boar os ogra 
againſt whom an Action is commenced in the Eccleſiaſtical Court cum alienum. C. 
in a Cauſe of Legacy; nevertheleſs the Executor is not to be ad- ge legatis | 

judged to poſſeſs the ſaid Goods as Exccutor, or by Right of the ,c,n;notriAngliz. 


Will, but by the Title and Right of the Survivor ©; and ſo the Dog. & Stud. lib. 


f re eivili, ut late 
judged void d. per Olden. de ac- 
3 tion. elaſſ. 4. action. 

pro ſocio. © Doct. & Stud, I. 2. c. 25. 4 Vide ſupra eadem part. 5 3. n. 8. 


Executor is to be diſmiſſed, and the Will in that Reſpect to be 2. 23 Secus ju- 


Secondly, (3) An Adminiſtrator cannot make a Teſtament of 
thoſe Goods which he hath as Adminiſtrator e; becauſe he hath not * Brook tit. admi- 
any ſuch Goods to his own proper Uſe, but ought therewithal to piſtrator, n. 7. Firz, 


herb. eod. tit. n. 3. 


the reſt (if any Thing do remain) in charitable Uſes f. And for! Plowd. in Cal. 
that Cauſe (4.) every Adminiſtrator is accountable to the Ordinary G e — 
for ſuch Diſtribution of the Goods of the Deceaſed, committed to 526. yy 
his Adminiſtration 8, And (5) though an Executor of an Exccu- 8 c.ita quorundam. 
tor may adminiſter the Goods of the former Teſtator h; yet the de **ſtam. lib. 3, 
4 T7 | provinc. al. conſt. 
Executor of an Adminiſtrator cannot adminiſter the Goods of the Cant. Stat. Ed. 3. 
former Deceaſed, but a new Adminiſtration is to be committed by 8 
the Ordinary of all the Goods unadminiſtred by the late Admini- It. © 8 
ſtrator, as if he had alſo died inteſtate, any Teſtament or Aſſigna- | 
tion of an Executor by him notwithſtanding i, By this then it 'Brook Abridg tit. 
appeareth, that the Authority of an Executor is greater than of an adminiſt. p. 7, Prin- 
ons | cipal Grounds, fo. 
Adminiſtrator ; for an Executor may appoint an Executor to the 61. | 
firſt Teſtator ; ſo cannot an Adminiſtrator. Howbeit an Executor 
cannot give away the Goods of the Teſtator in his Will by Lega- 
cies, no more than an Adminiſtrator * ; for thoſe Goods are not the * 1 de _ 
proper Goods of the Executor, but are to be employed for the gb an 
Behoof of the Teſtator I; and in that Reſpect alſo is the Exccutor ic. ſtar. de teſta. 1. 
accountable to the Ordinary, as well as the Adminiſtrator m. I 3: Provincial: con- 
mean of a bare and mere Executor, of whoſe Diligence the Teſta- «= xc. c.ftarurum. 


tor 


7 What Things may be deviſed by Mill. Part III. 
tor made ſpecial Choice, to whom nothing is 2 in the 
ſaid Teſtament. But of the Profits and Fruits which happen and a. 
riſe out of thoſe Goods which belong to any as Executor, he may 
make his 'Teſtament, though not of the Goods themſelves, as hath 

© Sup. part 2. $. 9. been afore ſaid 9. | l 
| Thirdly, By the Opinion of divers Juſtices of this Realm, and 
Doctors of the Canon and Civil Law, (6) the Goods of this Realm, 
 Fitzherb. Abridg. that is to ſay, of the antient Crown, and Jewels, cannot be diſpoſed 


tit. Exec. n. 108. 


q Supra part 2. & ult. by Will P, as is aforeſaid 1, | 
Fourthly, (7) Thoſe Things which belong to any College or Hoſ 
| pital cannot be deviſed by the Teſtament or Laſt Will of the Maſter 
« Perkinstit.Deviſe of the ſaid College or Hoſpital T. (8) The ſame may be ſaid of a 


3, - 7 a Mayor of any City or Borough; for he cannot by his Teſtament be- 
Ferlins tit Deviſe, queath any Thing belonging to the City, Borough or Commonalty \, 


_ * 2 no more than a Maſter of a College or Hoſpital, ſuch Things as he 
ſed . © hath in Right of the College or Hoſpital :. | 

t Perkins ubiſupra. Fifthly, (9) The Goods of the Church cannot be deviſed by Te- 

» Er. derevamex'”. ſtament ©: But the Corn growing upon the Glebe x, and certain o- 
c. 11. ther Goods, may be bequeathed, as hath been before declared . 

y Supr. part 2. f. Sixthly, (10) Thoſe Things which after the Death of the Teſtator 

ö deſcend to the Heir of the Deceaſed, and not to his Executor, cannot 

z Perkins tit. De- be deviſed by Teſtament 2; except in ſuch Caſes where it is lawful 

_ — to deviſe Lands, Tenements, or Hereditaments. And therefore if a 

ſum. tus Man ſeiſed of Lands in Fee, or Fee-tail, bequcath his Trees grow- 

ing upon the ſaid Land at the Time of his Death, this Deviſe is not 

good, except as before: But if he deviſe the Corn growing upon the 

ſame Land at the Time of his Death, from the Heir to ſome other 

Perſon, this Deviſe is good, albeit the Land whercupon it groweth 

be not deviſcable. The Reaſon of the Difference is, becauſe the 

'Trees are Parcel of the Freehold, and deſcend together with the 

Land to the Heir, and not the Executor: But it is not ſo of Corn, 

for the ſame ſhall go to the Executor as Parcel of the 'Teſtator's 

Goods. And therefore (11) if a Man be ſeiſed of Lands in the 

Right of his Wife, and ſow the Land, and deviſe the Corn growing 

upon the ſame Land, and die before the Corn be reaped; in this 

Caſe the Legatary ſhall have the Corn, and not the Wife : But it is 

otherwiſe of Graſs and Herbs not ſeparated from the Ground at the 

Time of the Death of the Teſtator. (12) If a Man ſeiſed in Fee, 

in Right of his Wife, do let the ſame Lands for Years to a Stranger, 

and the Leſſee ſoweth the Ground, and afterwards the Wife dicth, 

the Corn not being ripe: In this Caſe the Leſſee may deviſe the 

ſame Corn, notwithſtanding his Eſtate be determined. So is it, 

(13) if he that is Tenant by Curteſy of England of Lands, 'Tene- 

ments or Hereditaments for his Life, let the ſame Land to another 

for Years, and the Leſſor die within the Term of thoſe Years: In 

this Caſe the Leſſee may deviſe the Corn which ſhall be growing 

upon the ſame Land, not ripe at the Time of the Death of the Te- 


ſtator. Likewiſe (14) if the Tenant in Dower ſow thoſe Lands 


which he hath in Dower, and make his Executors, and after dicth, 
the Corn not ſeparated ; there the Executors ſhall have the Corn, 
notwithſtanding the ſame be not ſeeded. And ſo the Tenant in 
Dower may deviſe the Corn growing upon that. Land which ſhe 
holdeth in Dower, at the'Time of her Death. Bat it is not always 
lawful for a Man or a Woman to deviſe the Corn by them ſown: 


2 For 


N 
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| 


For (13) Ha Man ſeiſed of Land in Fee do infeoff a Stranger in 


Mortgage upon Payment, and not Payment made on the Party of the 
Feoffor at a certain Day, and the Feoffee ſow the Land, and the 
Feoffor pay the Money at the Day appointed, and enter: In this 


Caſe it is thought that the Feoffee cannot deviſe the Corn growing 


upon the ſaid Land. Likewiſe if he that is Tenant in Tail of cer- 
tain Land do let the ſame Land for Term of Life, and the Leſſee do 
ſow the ſame Land, and the 'Tenant in Tail die; and the Iſſue do 
recover the ſame in Formedon in Deſcender before the Corn be ſe- 


parated : It is thought in this Caſe that the Iſſue in Tail may be- 
queath the ſame by his Teſtament. Moreover (16) if a Man ſeiſed 


in Fee have iſſue a Daughter, and die, his Wife being great with 


Child, and the Daughter enter and ſow the Ground, and afterward 


before the Corn is ſevered the Wife is delivered of a Son, and there- 


upon his next Friend do enter for him; yet the Daughter may de- 


viſe the Corn growing upon the ſame Land: But if after the Sowing 
of the Corn, and before the Birth of the Son, the Mother hath reco- 
vered her Dower againſt her Daughter, and the ſame Land that is 
EZ ſown is allotted or aſſigned unto her by the Sheriff for her Dower, 
in Allowance of other Lands; there the Mother may deviſe the 
Corn growing upon the ſaid Land, and not her Daughter. 


A Man may deviſe the Corz growing on his Lands at the Time Perkins, Seft, 52.08 


of his Death; but if the Teſtator is Leſſee for Tears, and ſow the 
Land a ſhort Time before his Leaſe expires, and then dies before 


the Corn can poſſibly be ripe within the Term, in this Caſe a Deviſe 
thereof is void, becauſe he himſelf could not have reaped it after 


the Expiration of the 'Term, if he had lived ; but where the. Wife 
hath an Eſtate in Fee or in Tail, or for Life or Years, and the Huſ- 
band ſow, and dies before the Corn is ripe, his Executor, .and not 
the Wife, ſhall have it. MY = 
Seventhly, Foraſmuch as thoſe Things which after the Death of 
the Teſtator deſcend to the Heir, and not to his Executor, are not 


deviſable by his Will, except in ſuch Caſes where Lands, Tenements 


and Hereditaments are deviſable: Therefore thoſe Things which be 


affixed unto the Freehold are no more deviſable than the Freehold it 
ſelf; as the Windows, with the Tables dormant, and Benches. affixed + 


thereunto, or mortiſed. Inſomuch that if a 'Tenant for Years do, up- 


on his own proper Coſts and Charges, ſet Glaſs in the Windows of 8 bk 8 


the Houſe which he holdeth of another, the ſame is thereby made 


Parcel of the Houſe or Tenement; and cannot be taken away, with ⸗ 


out Danger of Puniſhment for Waſte; and conſequently not deviſa- 
ble by his Laſt Will and Teſtament. For without the Glaſs the 


Houſe is not perfect; for it lying open to Tempeſts and Rain, the 
Timber thereof is ſubje& to Putrefaction and Waſte : And therefore 


the Glaſs annexed unto the Windows of the Houſe, either by Nails, 


or otherwiſe, together with the Furnaces and Ovens, ſet in Mortar 


or Stone, ſhall accrue to the Heir of the Landlord, and not to the 


Executors of the Tenant 2. The like may be reſolved of the Vain- P. Cc 
. Herlakenden s Caſe. 


Kelway, Reſpon. 


{cot annexed unto the Houſe, either by the Leſſor or the Leſſee; for 
being affixed, it is Parcel of the Houſe, and ſo not otherwiſe deviſa- 
ble than the Houſe it ſelf whereunto it is affixed. Neither is there 
any Difference, whether the ſame be affixed by Nails, great or lit- 


tle, or by Screws or Irons let in through the Poſts or Walls of the 


Houſe: For being affixed to the Freehold, by theſe or any other 
WEL 2 90 | Ways 


oke lib. 4. in 


fo. 88. n. 3. 
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2 And 185. 


u Plowden in ca 


| Ways or Means, the Wainſcot cannot be removed by the T enant, 
> D. Cole in Caſe Which if he do, he is puniſhable in an Action of Waſte; and there- 
Herlabenden, ubi ſup. fore he cannot make his Teſtament thereof v. 

The Law will not permit a Deviſe of a perſonal Thing, with a 
Remainder over; but the Uſe of it may be deviſed to one, and the 
Remainder over to another; and then the Property is veſted in the 
laſt Deviſee. 


his Son Johm the whole Nears, and if he die within the Term, they 
to his Daughters; John died Inteſtate, and his Adminiſtrator ſold 
the Term; and adjudged good, becauſe a Deviſe of a Chattel, 
with Remainder over, is void. | 

The Husband deviſed his Goods to his Wife for Life, and after 
her Deceaſe to T. S. who ſued in the Court of Equity of the Mar- 
chers in IPales, to ſecure his Intereſt in Remainder ; but a Prohibi- 
tion was granted, becauſe a Deviſe of the Goods themſelves, with 
a Remainder over, is void, but not where the Uſe and Occupation 
of them is firſt deviſed. | 


March Rep. 106. 


Fachel ver.. Lemen. Yet where the Husband deviſed the Uſe of ſeveral Paintings and 
Chance. Rep. 129. Feels, Medals, Oc. to his Wife for Life, and after her Deceaſe, 


that the ſame ſhould remain to his Son, if ſhe was then with Child 
of a Son; but if not, or if the Son ſhould die without Iſſue Male of 
his Body, then the ſame to remain over to the Uſe of Thomas Va- 
| __ ehell; it was decreed that this Limitation over was void. 

Broadburſt verſ. R. Nſoney cannot be deviſed from one to another: As for Inſtance, 
tbarſon. 2 Vent. 389. the Teſtator had Three Daughters, to whom he deviſed 540 J. e. 
ually to be divided; and if any of them died without Iſſue, her 
Part to go to the Survivor ; one of them married and died without 
Iſſue; the. Husband exhibited a Bill againft the Executor, and the 
ſurviving Siſters for his Wife's Part, being 180 J. and had a Decree, 

becauſe a Sum of Money cannot be entailed. IO He 
Finally, (17) Whereas by the Civil Law it was lawful for the 
RD  'Teſtator to bequeath not only his own Things, but another Man's 
. Non ſolum. In- alſo e; inſomuch that the Executor was compellable to redeem the 
—— ſame Thing, and deliver it to the Legatary; or if the Owner 
would not ſell it, then to pay the juſt Value thereof to the ſame Le- 
« Eod. f. non ſolum. gatary d; unleſs the Teſtator were ignorant that the ſame Thing 


| L. non dubium. ff. did belong to another, and did ſuppoſe it to be his own; in which 


de | . , . a , 
8 88 Caſe the Legacy is void, ſo that the Executor is neither bound to 


e d. 6. non ſolum. buy the Thing, nor to pay the Value thereof ©, becauſe if the Teſta- 


1 4g rem. tor had known that it had been another Man's, he would not have 
1 d. b. cole FREY bequeathed the ſame f: Yet nevertheleſs both by the Laws Eccle- 


rr. and alſo by the Laws of this Realm h, no Man can be- 
Re & ibi Covar. queath or deviſe any Thing by his Laſt Will, ſaving only that which 


extra. & 1bi Covar. 


in fin. Panor. in is his Own, and that which he hath to his proper Uſe i; and if he 
tere. c. cum eſſes. do bequeath any other Man's, the Bequeſt is void, ſo that the Exe- 


eod. tit. n. 18. Bar. 1 - d 
tradl. de differentiis cutor is neither bound to redeem the Thing for the Legatary, nor 


_ 4 * & to pay the Value thereof k; and that without Diſtinction, whether 
k plouden in ea. the Teſtator did know, or not know, whether the Thing bequcath- 
inter Branzby & ed were his owd, or another Man's 1. But what if the Teſtator do 


— — bequcath ſomething which at the Time of the making the Teſts- 
ſuperius ſeribuntur ment is not his, but the Teſtator afterwards doth buy the ſame? 
in initio hujus 9. | | | OP 
de — ſeu condomino diſponente. i Plowd. ubi ſupra. * Covar. Panor. Sichard. ubi ſupra. 18 
enim ignoraſſet rem eſſe alienam, tune vel ciyili jure non valet legatum. $. non ſolum. Inſtit. de legs 


3 | Whetker 


The Father had a Leaſe for Years of a Farm, and he deviſed to 


ol Accumulation. 
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Whether is this Thing due, or recoverable by the Legatary ? By the ED 
Civil Law it is not due m, but in ſome few Caſes n. By the Laws u L. 1. ff. de regul. 
of this' Realm it ſeemeth that we are to diſtinguiſh; whether ſome mg 
ſpecial Thing be deviſed or not. For if a ſpecial or certain Thing tach. 83 
be deviſed, as if the Teſtator do bequeath the Manor of Dale, Caron. 
then tho the Teſtator had no ſuch Manor when the Will was made, 

et by the Purchaſe made afterwards, the Teſtator is preſumed to 
. had this Meaning from the Beginning, to purchaſe the ſame | 
for the Benefit of the Legatary; and ſo the Deviſe is good o. But if e pjowd. in caſ. in- 
the Legacy be not ſpecial, but general, as if the Teſtator do be- or Bret & Rygdeny 
queath all his Lands; then the Teſtator having ſome Lands at the ** 
Time of making the Teſtament; and purchaſing other Lands after- 
wards, theſe Lands purchaſed after the Making. of the Teſtament 
ſhall not paſs P. But howſoever the Laivs of this Realm have de- v plowd. ubi ſupra. 
termined concerning the Deviſe of Lands, Tenements and Heredita- 
ments, purchaſed after the Making the Teſtament: Yet concerning 
Goods, if the Teſtator do bequeath any ſuch Thing in general 
Terms, as a Horſe or an Ox, although the Teſtator have neither 
Horſe nor Ox at the 'Time of his Teſtament made, neither yet at | 
the Time of his Death, the Legacy is not therefore void 4; but the a Bar. Paul. de 


Executor is bound to deliver an Horſe, or an Ox: As elſewhere is Caſt. & alii in L. 


confirmed; where alſo is ſhewed to whom the Choice belongeth in On ON 


this Caſe, and what Manner of Thing is to be delivered r. r Infra part 7. F. 1. 
So a Deviſe of 300 J. to be paid to his Child which he ſhall have Pi verſus Pidgeon. 


. at his Death; and if none, then to his Siſter R. &. afterwards he had 1 Chanc. Rep. 301. 
Three Children, and then by a Codicil he deviſed 200 J. a- piece to 
bis Children, but did not ſay for their Portions ; decreed, that they 


ſhall have a Share of the 300 J. and likewiſe 200 J. a-piece by Way 


The Deviſe was of Money to a Woman at her Age of Twenty- Cloberry's Caſe, 


| one Years, or Marriage, to be paid to her with Intereſt, and ſhe died * Vent. 34% 


2 Chanc. Rep. 155. 


before Twenty-one, and unmarried: Adjudged that the Money ſhall S. C. 


go to her Executor; but if it had not been ſaid, whey to be. paid, 


and ſhe had died before Twenty-one, Gc it had been a lapſed Le- 
| gacy. | | | 


Deviſe of a Sum of Money to J. S. to be di [poſed by him for cer- Martin 508 Duncb. 


| tain Purpoſes which he (the Teſtator) in a private Note ſhould ac- 1 Chane. Rep. 198. 
| quaint him withal, and he died without making any ſuch Note: It 
| was decreed for T. S. becauſe tis a Deviſe to him and not to the 
| Executors, for it doth not appear that they were to take any Thing 


See Attorney General 
verſus Siderfin. 


Deviſe of Leaſes and. Chattels real, when good, when 


not, and to whoa. 


\ \ H. poſſeſſed of a long Term of Severty-ſix Tears, deviſeth Child verſus Baykie. 
V.. that . Heath his Son, and his Mn, ſhould have the 2 de. 459. _ _ 
faid Tenements and Reverſion of them, and all his Title and Intereſt n 
in the ſaid Tenements, for all the other of the ſaid Seventy- ſix Years Palm. 48. 333. S. C. 


which ſhould be unexpired at the Time of his Wife's Death: Pro- 3 Non. Abr. 63.8. C. 


See Sanders v. Cor- 


vided, that if the ſaid V. died without Iſſue living at the Time of »iſv. Cro. Car. 230. 

his Death, that Tho. his Son ſhould have it for all the Reſidue of 88 

the Seventy-ſix Years unexpired, _ the Death of his Wife and of PO 
n .- 50 5 
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V without Iſſue; and if he died without Iſſue, then to his Daugh- 
ters: M aliens, and dies without Iſſue. The Queſtion was, whether 
this Alienation ſhall bind T. H. or that he may avoid it: Adjudged 
that this Alienation ſhall bind T. H. for when he limited it to V ang 
his Aſſigns, all the Eſtata was veſted in him, and he had an abſolute 
Power to diſpoſe thereof: And then the Proviſo thereto added is 
void to teſtrain the Alienation ; and the Limitation to the Heirs of 
the Body and the Proviſo are all one. Cs 

I.. deviſed a Term of Years to A. and the Heirs of his Body, and 
if he die without Iſſue, that it ſhall remain to another: It was ad- 
judged a void Remainder, for he cannot limit a Remainder upon a 
Eos Term after the Death of another without Iſſue; for ſuch an Entail | 
z Jae. in the Ex- of a Term is not allowable in Law, for the Miſchief which other- 


| 
* deco mer > wiſe would enſue, if there ſhould be ſuch a Perpetuity of a Term. 
Dyer 358. ö. The Teſtator deviſed, that his Wife ſhould have all the Land in 
his Leaſe which he had for Sixty Years, for ſo many Years of that 1 
Leaſe as ſhe ſhould live, and after her Deceaſe, the Reſidue to her < 
Son and his Aſſigns, and made her Executrix, and died: Adjudged WF 4 

that this Remainder was good. bY 


Dyer 7. A Term for Years will not only bare a Remainder, as in the 
Caſe laſt mentioned, but a Remainder upon a Contingency, (21z.) 
the Father deviſed a 'Term of Years to his Daughter, and to the 
Heirs of her Body, Remainder to his ſecond Daughter in Tail; this 
is void, becauſe the Teſtator had diſpoſed all the Term to his 
Daughter; beſides the Law will not allow a Term for Years to be 
limited in Remainder, unleſs 'tis upon a Contingency : As for In- 
ſtance, if the 'Teſtator had deviſed a Term for Years to T. S. and if 
he die within the Term, that E. G. thould have the Reſidue, ſuch 
a 2 is good, becauſe he had not diſpoſed the whole Term 
to T. C. | | | 

1 Roll. Abr. 816, V. C. poſſeſſed of a Term for Years deviſed it to his Wife for | 

cited in W. Jones Life, and afterwards that 17 his Son ſhould have the Occupation 

15 there, as long as he had Iſſue, and if he died without Iſſue unmar- 

fried, that J. his younger Son ſhould have the Occupation thereof as 

This Caſe is denied long as he had Iſſue of his Body; and if he died without Iſſue un- 


_ — > married, he deviſed the Moiety to D. his Daughter, the other Moi: tha 
1 Salk, 225. which ty to R. and M. his Sons, and made his Wife Executrix, and ſhe a- Mi 
| ſee bie pole. ſented to the Legacy, and died; Jo. and Faſper died without Iſẽue, tha 
unmarried : Adjudged that R. and V. ſhould have a Moiety. And the 

this Caſe differs from the Caſe of Child and Baylie aboveſaid: B.. Wo 

cauſe the Limitation here is, [if he die without Iſſue unmarried dur 

which is upon the Matter, that if he dies within the 'Term, for it hin 

he be not married, he cannot have Iſſue; but in Child's Caſe, be Bi / 

might have Iſſue, and yet if that Iſſue ſhould die without Iſſue in his Wi the 

Rat ry * Life-time, it ſhould remain, which the Law will neither expect nor ſho 
"Bulk, 28, will ſuffer t it n 

pet. 2 Bultt. 28, WI er *. Tin 


Leſſee for Years deviſeth his entire Term to 4. Proviſo, if he dieth 
living J. S. then the Reſidue of the Term ſhall remain to J. S. 4 her 
doth alien, and dieth : Per Hale & Mountague, J. S. is without and 

» 6E. 6. Dy.fo.74- Remedy u. the 

Leſſee for Forty Years of a Houſe deviſeth the Houſe to 7. 5 are 

without limiting what Eſtate he ſhall have: 'The Deviſee ſhall have 
*M. 14Eliz. Dy.fo. the entire Term; for he cannot have it for Life, at Will, nor for 2 


. CR 
20 AndertReps Joy Term of Years 1 
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A Man made his Will in this Manner; 212. I have made a Leaſe : 


Twenty-one Tears to J. S. paying but Twenty Shillings Rent: 
4 — it's a good Leaſe 5: the Will; for that Word [I hape 


mall be taken in the preſent Tenſe, as is the Word [ Dedi] in a Decd 


of Feoffment J. | 

Leſſee for Sixty Years deviſed it in this Manner: I give my Mile 
and my Cbuſin my Term for their Lives, and after to ſuch Perſons 
as ſhall remain in my Houſe at N. at the Time of their Deceaſe ; 
the Wife ſurvives, and aſſigns the Term to another; the Heir of the 
Leſſor enters, and lets for Years, the Term expires, the Leſſee con- 
tinues in. Poſſeſſion until the Death of the Wife. The Queſtion was, 


if this Remainder of the Term were good. Two Juſtices held it 


was not, becauſe it was but a Poſſibility, and there cannot be any 
Remainder thereof; and no Counſel can adviſe how ſuch a Remain- 


der by any Act can be executed, and therefore it cannot be good in a 


Will. But Two other Juſtices to the contrary, and they relied up- 
on the Authorities of Melden and Paramor's Caſe. Pl. Com. Sed ad- 
jornatur *. NT 5 


Thoſe Caſes are as follow, (Sig.) Leſſee for Tears deviſed. that 
his Wife ſhould have the Occupation of his Lands for ſo many Tears 
aghe ſhould live, and after her Deceaſe the Reſidue to her Son, and 


— 


F. 3 Eliz. Moor-) 


Rep. 10. 31. N, 102 | 


2 . * M. 5 Jac. B. R: 
Mallet verſus Sackford, Crook part 2. fo. 198. 1 Roll. Abr. 610, 


Welkden v. Elkingten: 


Plow. Com. 519. 


made her ſole Executrix, and died, the Widow ſold the Term and 


Zr e 


| 


— — 
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ſhould have the Reſidue of the Term. 2. The Deviſe is good, be- 
ing a Chattel, which may veſt and deveſt at the Pleaſure of the 


Deviſor. - 3. 'That there is no Difference, when one deviſeth his 


14 ante Land or his Leaſe, or the Uſe or Occupation, or the Profits of his 


Caſe. ; Land a g 
Amer v. Leodington. Deviſe of a Leaſe for Years to his Wife for Life, and afterwards to 
Godb. 26. his Children unprefer d; thoſe who argued that the Wife ſhould have 


3 _ — 2 the evhole Term, diſtinguiſhed this Caſe from that of Velden, where 
1 And. 61. 20. the Deviſe was, That the Mie ſhould have the Lande in Leaſe, 
ee — c. and from that of Paramonr, &c. where the Deviſe was, that 
and Matthew Man- the Mise ſhould have the Profits of the Lands until her Son came of 


ning's Caſe, Age; but in the principal Caſe the Lands are not mentioned, but 
the ery Leaſe was deviſed: But adjudged that the Wife had only 
an Eſtate for ſo many Years as ſhe ſhould live ; and it being contin- 
gent whether any might remain at her Death; yet if any did re- 
main, they were upon ſuch Contingency intended for his Children 

unprefer d. 5 
Price verſus Aimom. Deviſe of a Term for Years to his Wife for Life, Remainder to 
out Sterig John, and the Heirs of his Body, who died in her Lite-time : Ad- 
and Frotham'sCaſe. judged that the Executor of John had no Title to the Term, be- 
a cauſe John himſelf had only a contingent Title to ſo much thereof 
as ſhould be to come after the Death of the Wife, for ſhe might 
happen to ſurvive the whole Term; therefore if the Deviſce of ſih 
a contingent Intereſt dies before the Contingency happens, it ſhall 

not go to his Executor. | 
Blandford v. Bland. But in Blandford's Caſe there ſeems to be a contrary Reſolution; 
_ — * which was a Deviſe of a Term for Vears to his Wife for Liſe, Re- 
3 Bulſt, 98. S. C. ainder to Thomas and Lucy, if they have no Iſſue Male, and if 
2 Cro. 394. S. C. they have Iſſue Male, then to be reſerved for their Benefit; they 
1Roll.Rep.318.5.C. had ſuch Iflue, and then Thommns died: Adjudged that the Remain- 
der to the Iſſue Male was well limited, for by the Deviſe of the 
Term for Tears to the Wife for Life, ſhe had not the whole Term; 
but upon the Contingency of her living ſo long, and the Poſſibility 
of what might remain at her Death was well limited to Thomas and 
9 Lucy by Way of executory Deviſe. | 
Sheriff v. Wrotham. The Caſe of Price and Almory before-mentioned is denied to be 
"= Abs 916-8. C. Law in Sheriff's Caſe, but that Caſe is reported in a very incertain 
2 Roll. Abr.48. S. C. Manner, as followeth, (viz.) The Teſtator deviſed a Leaſe to his 
Wife for Six Years, Remainder to John, if he comes home; and if 
he did not come within Six Tears, then William ſhould have it till 
John came home; Milliam within the Six Years deviſed the Term to 
Heſter, and made her Executrix, and died: It was objected, that 
this was a meer contingent Intereſt to William, and that he could 
not have the Term unleſs he had outlived Six Years, and 7ohn had 
not come home within that Time, becauſe nothing veſted in him 
till then; and if ſo, tis certain he could not deviſe it: But adjudg- 
ed, that there being an expreſs Deviſe for a certain Number of Six 
Nears, and afterwards for the Reſidue of the Term; tis not a Con- 
tingency, but an Intereſt veſted after the Six Years in Milliam; but 
if it ſhould be a Contingency, tis ſuch, that the Term might have 
veſted in him, if he had ſurvived the Six Years, and by Conſequence 
it ſhall go to his Executor ; 'tis ſo reported by Juſtice Croke ; and by 
Rolls in his 1 Abr. but in the 2d Part of his Abridgment, he re- 
ports it otherwiſe, (9iz.) that Milliam could not deviſe this Contin- 
.* | gency 
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Part III. Dewiſe of a perſonal Thing, Remainder over. 183 
gency which he had, within the Six Years, for it was not an 7ztereft 
veſted in him till after thoſe Years were expired. Fr | 

If one be poſſeſſed of a Term for Years, and deviſe the ſame. to 4 
another and his Heirs, or his Heirs Males; the Exccutors or Admi- 1 ©: IP: 19: 3-46 
niſtrators, not the Heirs of the Deviſce, ſhall have it b. 8. 556, 358. 

C. deviſeth his Land to 4. B. and the Heirs Males of his Body for 
the Term of Ninety- nine Years: By this Deviſe 4. B. hath but a 
Leaſe for ſo many Years, if the Heirs Males of his Body ſhall ſo long 
continue, and for Want of Iſſue Male the Term of Years ſhall de- 
termine: And in this Caſe the Executor or Adminiſtrator, not the. @ nb. 1, fe 8. 
Heirs Males of 4. B. ſhall have it after his Death e. Leonard Lovil'sCale. 
RE If one deviſeth his Land to his Exccutors for the Payment of his 
= Debts, and until his Debts be paid; by this Deviſe the Executors: 
have a Chattel and uncertain Intereſt, and they and their Executors , Coke jag. part i. 


17 


* 
—_— 
— 


ſhall hold it until their Debts be paid, and no longer 4. 42. 
JJ. ſeiſed of Lands in Fee, dovited to his Daughter and her Heirs, 

when ſhe comes to the Age of Eighteen Years, and that his Wife 

ſhould take the Profits of his Lands to her own Uſe until the Daugh- . - 

ter comes to the Age of Eighteen Years, and made his Wife Exe- 

cutrix, and died; and it was provided, that the Wife ſhould pay 

the old Rent, and find the Daughter at School until ſhe could read 

and write Eugliſb: The Wife enters, and proves the Will, takes 

Husband, and dies; the Husband aſſigns this Term; all the Condi- 

tions were performed. Adjudged, 1. that it was a Term for Years, 

in the Wife, and after the Death of the Wife the Husband ſhall have 

it. 2. This Truſt of Education was not a Limitation perſonal, that 

| the Leaſe ſhould not be to the Wife any longer than ſhe may edu- 

E cate her Daughter; but it was agreed that any one may educate her, © T. 17 Jac. C. B. 


and find her at School, and that there is no Fault in the Wife, for B!a-kburn's Cate. 
Hutton's Rep. fo. 


I it's the Act of God ©, ; | | 36, 37. 
E If one deviſeth his Land unto his Executors until his Son ſhall | 
come unto the Age of 'Twenty-one Years, the Profits to be imploy- 
ed towards the Performance of his Will, and when he ſhall come 
to that Age, that then his Son and his Heirs ſhall have it; by this 
Deviſe the Executors ſhall have it until he be of Twenty-one 
Years of Age, and if he die before that 'Time, the Exccutors ſhall 
alſo have it, until the Time he ſhould have been Twenty-one Years 
ol Age, if he had lived ſo long; and the Word [Hall] in this Caſe is 
taken tor | howld} f. 

If a Man deviſe his Land for ſo many Years as his Executors 
ſhall name, it ſeemeth this Deviſe is not good; but if it be for ſo 
many Years as 4. B. ſhall name, and he name a certain Number of | 
Years in the Teſtator's Life-time, this is a good Deviſe e. 8 Pl. Com. fo. 524. 

H. being ſeiſed in Fee of Lands and Houſes in T. in the County 
of O. and alſo of Houſes and Lands in M. in the County of H. let 
the Houſes and Lands in V. in the County of I. to 4. and after- 
wards deviſed all his Meſſuage and Lands in L. in the County of O. 
and all his other Lands, Meadows and Paſtures in V. in the Coun- 
ty of H. The Queſtion was, whether the Houſes in M. in the Coun- 
| ty of ZZ. paſſed by this Deviſe. It was adjudged that by a Deviſe 

of all his Lands, Houſes may paſs; yet if the Intent of the Deviſor 
is otherwiſe, as in this Caſe, they ſhall not paſs: For this particular 
Deviſing of his Lands, Meadows, and Paſtures, exclude the 3 

ntend- 


f C. lib. 3. fo, 20. 
Boraſtons Caſe. 


Dewiſe of a perſonal Thing, Remainder over. Part III. 


b T. 36 Eliz. Rot. 


Intendment of this Word terra, ] and reſtrain it only to arable Land, 
and exclude Houſes and Wood h, 


399. Euer verſus ,  .;* \ ; | on 
Hayden. Crook part 3. fo. 476. Moor's Rep. T. 36 Eliz. n. 491. Owen 74. 


i H. 36 Eliz. Rot. 


515. Portman and 


By a Deviſe of ommia bona, a Leaſe for Vears will paſs; if there 
be not ſome other Circumſtance to guide the Intent of the Deviſori. 


Willis Moor's Rep. fo. 352. n. 474. Cro. Eliz. 389. Gouldſ. 129. 8. C. 


The Incumbent of a Church purchaſeth the Advowſon in Fee, 


and deviſeth that his Executor ſhall preſent after his Death, and 


* 
7 


deviſeth the Inheritance to another in Fee: Adjudged that it was a 
good Deviſe of the next Avoidance, though by his Death the Church 
became void, and ſo a Thing in Action; yet it's good by Reaſon of 


k P. 11 Jac. Sir Ed. the Intent of the Deviſor k. 


A 


2 ward Pynchin verſ. ö ＋ 5 
Doctor Harris. Crook, part 2. fo. 371. 


If a Man hath Lands in Fee and Lands for Years, and he deviſeth 
all his Lands and Tenements, the Fee-ſimple Lands only paſs, and 


not the Leaſe for Years. 2. If a Man hath a Leaſe for Years, and 
no Freehold, and deviſeth all his Lands and Tenements, the Leaſe 


IT. 7 Car. B. R. 


* Roſe and Bartlet's 


* Caſe. Crook, part 


for Years paſſeth. 3. If one deviſeth his Land which he hath by 


z 


Leaſe to his Executor for Life, the Remainder over, there ought to 
be a ſpecial Aſſent thereunto by the Executor as to a Legacy, other- 
wiſe it is not executed l. 


1. fo. 292. Style 279. | 
A Man poſſeſſed of a Term for divers Tears deviſed the Profis 


there to one for Life, and after his Deccaſe to another for the Re- 
ſidue of the Years, and died; the firſt Deviſee entred with the Af 


ſent of the Executors, and afterwards he in Remainder, during the 


Life of the firſt Deviſee, aſſigned it to another, and after the firſt 
Deviſee died: It was adjudged in this Caſe, that the Aſſignment was 


void; for he in Remainder had but a Poſſibility during the Life of 
the firſt Deviſee; for that is as much in Law, as if the Land had 


been deviſed to him for ſo many Years if he ſhould live, or for all 
the Term if he ſhould ſo long live; ſo as the Intereſt of the Term 


1 


m 8 lib. 4. : Fl. 


, Wood 8 Caſe. 8 


ander: V. Corniſh. 
Cro. Car. 230. 


ſub modo was in him, and the other in Remainder had but a Poſſ- 
bility, which he could not grant over m. . 
Deviſe that his Brother 2 ſhould have the U/e and Occu- 
pation of his Leaſe for Life, afterwards to his Wife for Life, then 
to the eldeſt Son of Chriſtopher for Life; and after ſuch Son dying 
without Heir Male, to any other Son of Chriſtopher, one after an- 
other, in Manner as aforeſaid; and if Chriſtopher die without Heir 
Male of his Body, then the Uſe, Occupation and Profits of the Pre- 
miſſes ſhall remain to Simon for Life, then to his eldeſt Son for 


Life; andif ſuch Son die without Heir Male, then to any other Son 


of Simon, with other Remainders over in the ſame Words; and he 


made Chriſtopher and Simon Executors; Chriſtopher died without 


Iue Male, and Simon ſurvived, who had Iſſue Edward and John, 
and deviſed all his Goods and Chattels to Edward, and made him 
Executor and died; Edward made Francis his Executor and died 
without Iſſue Male, Francis made George his Executor and died ; 
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on ſuch Truſts as ſhould be declared of the ſame, Cc. and by an- 


Part III. P eviſe of a perſ onal Thing, Remainder over. "X 1 87 


And adjudged that he had a good Title againſt John, the ſecond 
gon of Simon, becauſe the ſaid John could have no Title till Chri- 
ſtopher died without Ifue Male, which by Intendment of Law is a 
Limitation in Perpetuity; and Edward who was the eldeſt Son of 
Simon (who was the ſurviving Executor of Chriſtopher) muſt like- 
wiſe die without Iſſue Male, which is another Limitation of a Per- 
petuity, before the Remainder to John the ſecond Son of Simon 
could take Effect; and in the mean Time the Exccutor of the Te- 
ator ſhall have the Leaſe ; for tis againſt Law to limit a Term for 
Years in Remainder, after a Dying without Iſſue, and which was 


not to take Effect till after the Death of Chriſtopher and Edward 


both dying without Iſſue Male, which is a double Contingency; 
therefore the Remainder both in this Caſe, and in n Child and Bai- * See the Caſe an 
lie's Caſe, being not to take Effect till after a Dying without Iſſue, 
was adjudged to be void, | — | 

Deviſe of a Term to his Executors for Seven Years, Remainder Leventborp v. Aſvly. 
to Thomas, and the Heirs Males of his Body, and 9 if he die with- | — _ 3 
out Heirs Males, Remainder to T. S. and the Heirs Males of his an Eſtate- tail, or 4 
Body: Adjudged that this laſt Remainder. to T. $, was void, be- Remainder in Tail 


cauſe it was not to veſt in him till Thomas died without Iſſue Male, A 


. which is too remote an Expectancy where the Eſtate is but for mitationwaz t> Tho- 


Years, therefore Thomas had the abſolute Term, and might diſpoſe 93%, nd the _ 


it as he pleaſes. when in moſt of the 


_ other Caſes the fir 
Limitation was for Life- 


The following ſeems to be a contrary Reſolution to the Caſe of Cotton verſus Heath. | 


Child and Bailie The Husband being poſſeſſed of a Term, deyiſed Noll. * * 


it to his Wife for Eightcen Years, then to C. his eldeſt Son for Life, 
and afterwards to the eldeſt Iſſue Male of the ſaid C. for Life: He 
had no ſuch Iflue at that Time, nor at the Death of the Teſtator; 
but yet it was adjudged, that if he had left ſuch Iſſue Male, he 
ſhould have the Term by Way of executory Deviſe, tho the Re- 
mainder to the eldeſt Iſſue Male of C. was a contingent Eſtate after 
a Contingency ; and the Reaſon was, becauſe it was a Contingengy 
which might happen after a Life then in Being, and this my Lord 
Rolls tells us was like Matthew Manning's Caſe; and my Lord 
Nottingham was of Opinion, that tis like the Duke of Norfolk's 
Caſe, which was thus: But that was upon a Settlement by Deed. 

The Duke had Six Sons, Thomas, Henry, Charles, Edward, The Duke of Nor- 
Francis and Bernard, and by Dccd raiſed a Term of 200 Years up- . 8 
other Decd the Truſt of the Term was limited to Henry (the ſecond 
Son) and the Heirs Males of bis Body.: Provided, if Thomas die 


eithout Tue, living Henry, ſo that the Earldom of Arundel de- 


ſcend on him, then the ſaid Term to remain to Charles and the 
Heirs Males of his Body, with the like Remainder in Tail ſucceſ- 
ſwely to the other Sons; the Contingency did happen, (vs.) Tho- 
mas died without Iſſue Male, fo that the Earldom deſcended on 
Henry: And the Queſtion being, whether. this Term for Years was 
wal 2 to Charles in Tail; it was deerecd, that it was well 
Imiced. | 5 

This Cafe was alſo upon a Deed, (viz,) A Term for Years deter- Burgas verf. Borges, 


minable on Three Liyes, was ſettled by Deed, upon Truſt for im-! Chang. nk 58 


185 
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ſelf for Life, then to his Wife for Life, then to the firſt So of their 


Two Bodies, and the Heirs of the Body of ſuch firſt Son, and ſo to 
ſeveral other Sons in Tail Male; and for Want of ſuch Iſwe, Re- 
mainder to the Daughters in Tail; the Husband and Wife had Iſſue 
only a Daughter, the Wife died, the Husband married again and 
died Inteſtate, and his Wife adminiſtred ; and it was decreed, that 
ſhe, and not the Daughter, ſhould have the Term, for the Limita- 
tion to the Daughter in Remainder was void, it tending to a Per- 
petuity ; becauſe it did depend upon ſo many remote Contingencies 
but a Remainder which might veſt in the firſt Son upon one Con- 
tingent, had been good. I | 


Wind verſ. Saunders, Deviſe of a Truſt of a long Term for Tears to the Father for 


x Chanc. Rep. 131. 
See poſtea Maſſen- 
burgh verſus Aſb. 


Grigg verſ. Hopkins. 
1344 z. 


Garrett verſ. Lifter. 
ON Lev. 25. 


Sixty Years, if he lived ſo long; the like to the Mother; then to 
John their eldeſt Son, Gc. if he ſurvived them both ; and if he died 
in their Life-time, leaving Iflue, then to ſuch Iſſue; but if he died 


without Iſſue, then to Fdward, and the Heirs Males of his Body, 


Sc. John died without Iflue, and Inteſtate, in the Life-time of his 


Father and Mother; then Edmund died Inteſtate, and without 
Iſſue, and his Widow adminiſtred to him; and Nicholas adminiſtred 


to John.: Adjudged that ſince the Remainder limited to John was 
contingent, and he dying before the Contingency happened, for that 


Reaſon nothing veſted in him, and by Conſequence nothing could 
go to his Adminiſtrator ; tis true, the Remainder over to Edward 


was likewiſe upon a Contingency of his ſurviving both the Father 
and Mother; but it was a ſhort Contingency which might happen 


after Two Lives then in Being, and therefore that Remainder was 


held good, for the Law might reaſonably expc& its Happening in a 
little Time, and this we are told is expreſly contrary to the Reſolu- 


tion in Child and. Bail'e's Caſe; but in the Vb, n Caſe it was a- 


greed, that if the Limitation had been to John, and if he die with- 
out ue, then to Edward, the Remainder had been void, becauſe 
tis a Limitation after an Eſtate-tail; and "tis too remote to expet 
the Veſting of a Remainder after a Man's Dying without Iſſue gene- 


rally; but upon a Dying without Iſſue, Iicing T. S. the Limitation 


is good, becauſe it may veſt in a little Time. 

And as tis too remote to expect a Remainder of a Term for 
Years to veſt after a D Ying without Iſſue generally, ſo tis too re- 
_ to expect a Veſting after a Limitation 70 the Heirs Males of 6 
Boay. 1 1 

£ where the Deviſe was of a Term for Ninety Years to E. G. it 
ſhe lived ſo long, Remainder zo the Heirs Males of her Body begot- 
ten, Remainder to 7. G. for Ninety Years, if he ſhould fo long 
live, Remainder over : Adjudged that theſe Remainders were void, 
and that E. G. had the whole Term; for in this Caſe the Word 
Heirs was not a Name of Purchaſe but of Limitation, it being of 4 
Term for Years which doth not deſcend to the Heir at Law; beſides 
where a Term is limited to one and the Heirs of his Body, the far- 
ther Limitation in Remainder is void, becauſe the whole Term is 
veſted in the firſt Deviſee. 

Deviſe of a long Term of Years to his Vie for Life, Remainder 
to Truſtees for his Son for Life, Remainder in Truſt for the irs 
of the Body of the Son, Remainder to the right Heirs of the Son; the 


Wife was made Executrix, and the Husband died: 3 
a 
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ſhall have the whole Term as Executrix, and that the Remain- 


ders were void. 8 


Deviſe of a Term to his Son 7ohn, and if he die unmarried and Gi#tors v. Somers. 


without Iſſue, then to his Daughters and their Executors; and if 


ohn be married and have u Iſſue, then to his Siſters, Gc. John 
died without Iſſue : Adjudged that this Remainder to the Dangh- 
ters was void, becauſe it was limited to them upon the Contingen- 
cy of the Death of their Brother without Tac; it muſt be admitted 
that ſuch a Remainder hath been held good in Caſe of an Inheri- 
tance ; for ſo is Pell and Brown's Caſe, but never upon a 'Term 
for Years. | ha | 

The Husband deviſed a Term to his J/ife for Life, then to Ni- 
cholas for Life, and if he die without Iſſue, then to Barnaby : Now 
here the Limitation being to Nicholas for Life, and if he die with- 
out Iſſue, Remainder over; it was argued that this was an Eſtate 
expreſly to Nicholas for Life, and that the Remainder was good to 
Barnaby by Way of executory Deviſe, (i. e.) upon the Contingency 


of Nicholas dying without Iſſue ; but adjudged that the Remainder 


was void, for the Limitation to Nicholas for Life, and if he die 
eit hon Iſſue, is in Effect the ſame as if it had been, if He dic coith- 
out Heirs of his Body, Remainder over, which is certainly bad; 
becauſe the Law will not intend that any Term for Tears can con- 
tinue ſo long as a Man may have Heirs of his Body. 


3 Lev. 22, 


Love v. Windbam, 
Sid, 451. 1 Mod. 
50. S. C. 1 Vent. 
79. 8. K 11 
290. S. S. 


So likewiſe where a long Term for Years was deviſed to T. F. Douſe verf Earle. 
for Life, Remainder to his Son and the Heirs Males of his Body, 3 Lev. 264. 


Remainder over : Adjudged that the Remainder to the Heirs Males 
was void, becauſe tis contingent, (i. e.) if there ſhould happen that 
any Part of the Term for Years ſhould remain after the Determi- 
nation of the Eſtate for Life; for the Law ſuppoſes, that every 
Eſtate for Life is of longer Continuance than an Eſtate for Years. 


Deviſe of a long Term for Years to E. G. and the Heirs of his 2 anz cert POR 
Bod! ; and if he die without Iſſue, living T. G. then to the ſaid 1 Salk. 225, 


and his Heirs: Adjudged that this was a good Limitation to 
T. G. becauſe the Contingency was to ariſe within the Compaſs of 
one ſingle Life ; and in this Caſe the Court denied Child and Bay- 


1 | ley's Caſe to be Law. 


The following Caſe was upon a Deed, (2iz.) A Term for Years acaſenbureb v. Ah. 


was aſſigned to "Truſtees in Truſt for Husband and Wife, during 
their Lives, and the Life of the Survivor ; and if there ſhould be 


then in Truſt, that the eldeſt Son ſhould be 1aintained ont of the 
Rents and Profits, until he attain his Age of 'Twenty-one Years, 
and then the whole Term to be aſſigned to him; and if he die 
before Twenty-one, then in like Manner for the Maintenance of 
the Second, Third, Fourth, and every other Son of that Marriage; 
but if no ſuch Son, or if all the Sons die before 'Twenty-one, then 
the Remainder of the Term to Sir Milliam Maſſenburgh ; the Hus- 
band and Wife had Iflue one Son, and died; and the Son likewiſe 
died an Infant; the Queſtion was whether this Limitation of the 
Remainder of a Term was good; it was agreed that the Truſt of 
a Term as this was, is to be governed in a Court of Equity, by 
the ſame Rules as a Deoiſe of a Term is at Law; that the Rule 
which hath hitherto obtained is, that a Term might be limited to 
many Perſons one after another ; but then they muſt all be in Be- 

B b 2 ing, 


Vernon 234. 


1 
See Warman verſ. 


Seaman, poſtea. 


Ine Male of their Bodies, living at the Deceaſe of ſuch Survivor 
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ing, but that there could be but one contingent Remainder f ; 
Term for Tears ; that in this Caſe there was no Danger of a Pex. 
ctuity, becauſe the Contingency muſt happen within Twenty-one 
2 after the Death of Husband and Wife; for when once the 
Iſſue attains to that Age, the whole Term is to be aſſigned to him. 
and he may either diſpoſe it, or if he die Inteſtate, it ſhall go in 4 
Courſe of Adminiſtration ; and ſo is the Caſe of Mood and San. 
ders in Point; and the Caſe of Cotton and Heath comes near it. 


On the other Side it was admitted, that one contingent Remain. 


der of a Term for Years might be good ; but a Contingency upon 
a Contingency is not to be ſuffered: And Child and Bayley's Cafe 
was oppoſed to Wood and Sannder's Caſe, and fo was Gibbons and 
Summer's Caſe ; and if the Rule which allows one contingent Re- 
mainder, and no more, ſhould be ſet aſide, no Man can tell where 
it will end; for as the Contingency may be appointed to happen 
within Twenty-one Years, it may be enlarged to forty Years, and 
from thence to one hundred Years, and ſo on; therefore ſome Bounds 
ought to be put to it. | | | 
The Lord Keeper Finch being of Opinion that he could go no 
farther in Equity, than the Law went in Caſes of Executory De- 
viſes, ordered a Caſe to be made for the Opinion of the Judges, 
who were unanimous that the contingent Limitation over to Sir 
William Maſſenburgh was good, becauſe it was circumſcribed, and 
muſt happen within Twenty-one Nears; and the Lord Keeper was 
of the Cine Opinion, and ſaid the Caſe of Mood and Sanders was 
in Point. | | | 
Heyward v. Rogers A Term for Years was ſettled in Truſt for T. &. for Life, Re- 
x Vernon 461. mainder to E. G. for Life; and from and after the Death of E. G. 
to permit ſuch of her Children as ſhe the ſaid E. G. ſhould have at 
her Death, to take the Profits thereof; and for JYart of ſuch Child 


or Children, then in Truſt for T. S. E. G. had Iflue a Son, who 


died in her Life-time without Iflue ; it was objected that the Re- 
* After the Death of Mainder to T. S. was void, it being to take Place after * two Lives 
_ 7 the then in Being, and after the Death of ſuch Child or Children as 
%% J erden. E. G. ſhould have, who were not then in Being; but the better 
Opinion was, that it was good. | 
Knight ver. Knight. The Father by Deed ſettled a Term for eighty Years in Truſt 
Char. Cafes 181. on his Son William for Life, and afterwards to Urſula (his intended 
Wife) for ſo many Years of the ſaid Term as ſhe ſhould live, and 
then to ſuch Child or Children as they ſhould have between them 
for the Reſidue of the Term; and for Default of ſuch Iſſue, then 
to permit the Heirs of the Father and their Executors, c. to en- 
joy the Premiſſes, during the Reſidue thereof: William married Ur- 
ſula, and deviſed all his Eftate to her, and made her Executrix, 
and died without Iſſue, then the ſurviving 'Truſtees aſſigned the 
Lands to her for ſo many Years of the ſaid 'Term as ſhe ſhould 
live: Urſula proved the Will, and by Virtue thereof, and of the 
Aſſignment, claimed the whole Benefit of the Leaſe againſt the Exe- 
cutors of the Father; and decreed that ſhe might, becauſe the Li- 
mitation to them was not to take Place till after the intermediate 
Remainders to William and Urſula, and to their Child or Children, 
were ſpent ; which tending to a Perpetuity is void in Law, and the 
whole Intereſt of the Term is veſted in Lvſula and her Aſſigns. 


3 A Tem 


k | 
* 
1 . _ 
þ 
- 
2 
e 
* 
3 
4 
* 54 
. — 1 
+ 
25 
A 
- 
7 
* 
: 5 
$ 
” 
4 
5 7 
„ 
25 
7 
- 
$5 
g 
Ke 
- 4 
. * 
4 
5 
E 
2 
1 * 
— 
A _ * 
5 
34 
* 
Bi 
l 
x 
= J 
9 
1 
7 
oY 
- 

1 = 
. 
1 
5 
> 
i 

4 ” 
8 
. 
* 
* 
„ 
* 
3 
of 
CE 
RB q 
3 
* 
#4 
A 
ny 
* 
* 
4 y 
35 
7 
LE, 


Part Ill. Dewiſe of a Term for Tears, Remainder over. 189 


A Term of one hundred Years was raiſed in Truſt for N. B: for Wan Seaman. 
Life, and afterwards for Julias and the Iſſues of their two Bodies . 
and for Default thereof, to the Iſſue of the Body of Julian; and for 


Want of ſuch Iſſue, to Robert and George Warman, &c. ulian had 


Iſſue Eleanor, who ſurvived Julian, and afterwards died Inteſtate; 
and Mary Leeving adminiſtred to her, who conveyed the Term to 
the Defendant Seaman ; and it was inſiſted for him, that the Benefit 


ol the whole Term did attach in Eleanor, as the Iſſue of Julian upon 


her Death; and that Eleanor dying Inteſtate, and without Iſſue, it 
ought to go to her Adminiſtratrix, and that the Remainder over to 
George Warman, in Default of Iſſue of the Body of Julian, was 
void. 55 | | 

Upon the firſt Arguing this Caſe the Court held, that the Re- 
mainder of the 'Truſt of this Term to George Warman was good, 
becauſe the Truſt was not to Julian and her Iſſue, by Way of im- 
meditate Gift; for the Word Iſſue is a Word of Purchaſe, and 
can carry no more than an Eſtate for Life; as it was adjudged in 
Mald's Caſe, where theſe Words (after their Deceaſe and their Chil- 
dren) were adjudged by all the Judges of England to be Words 
of Purchaſe, becauſe they work by Way of Remainder, and carry 
but an Eſtate for Life; for in Law theſe Words Iſſue or Children 
import no' more. „ 

But upon a Rehearing this Cauſe it was decreed, that ſo much 
of this Term, which was uncxpired at the Death of Julian, did at- 
tach and veſt in Eleanor as her Iſſue, and not an Intereſt only or 
Eſtate for Life; that the Limitation over to Robert and George 
Warmam is void in Law, becauſe it was not to take Effect but only 
in Default of Iſue of Julian ; and this in Suppoſition of Law is a 


- Limitation in Perpetuity; for the Word Iſſue is nomen collecticum, 
and takes in all Iſſues to the utmoſt Extant of the Family, as the 
Word Heirs of the Body would do; and therefore the Law looks 
on it as too remote a Poſſibility that Julian ſhould die without 
lſſue during this Term, according to Mid's Caſe ; but yet ſuch a 


Conſtruction ought not to be made in this as it was in * Milds Caſe, , Ren. 26 fs 


I (viz.) that the Iſſue of Julian ſhould have only an Eſtate for Life, 35), S. C. 1 And. 
> becauſe the 'Truſt of the Remainder of the whole Term was de- 43: S. C. 
$ clared-to her Iſſue; and ever ſince Matthew Manning's Caſe the 


In that Caſe the Li- 
| mitation vas to the 
Judges have not favoured executory Eſtates of Terms for Years, Children, which is 


| * a Name of Pur- 
but have kept them within Bounds to prevent the Danger of rer Up” Al * 


Z petuities. ; only an Eſtate for 


| Life ; if it bad been 
to their Iſſue, (as ii in this Caſe) that could have been a Mord of Limitation . 


. Caſes in Lato touching Dewiſes of Chattels perſonal. 


See antea, c. 6. 


1 E Uſe of Chattels 2 may be bequeathed to one for 


Life, and after the Property to another; ſo that if one will 


that 4. B. ſhall enjoy the Die of his Houſnold- Stuff during his 
| Lite, and after that it ſhall remain to J. NI. this is a good Deviſe 
; thereof to J. M. But if the Property of the Thing be bequeathed 37 H. 6. fol. zo, 


| Brook Novel Cal. 
6 388. Brook. tit, deviſe, pl. 13. 


9 
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to the Firſt of them, then it is otherwiſe ; for the Gift of a Chat- 
tel perſonal, though but for an Hour, is a Gift thereof for ever, 
H. 9 Car. B. R. provided that the Teſtator make it abſolute, not conditional b. 
the fad Davy's : 5 
Caſe, and Haſtings verſus Duglas. Cro. Car. 343. | y 


A Man poſſeſſed of certain Goods deviſed them by his Will to his 
Wife for Life, and after her Deceaſe to J. S. and died; J. F. in 
the Life- time of the Wife did commence Suit in a Court of Equi- 
ty, to ſecure his Intereſt in the Remainder : Adjudged that the De- 
viſe in Remainder of Goods was void, and therefore no Remedy in 
Equity. It was agreed, that a Deviſe of the Uſe and Occupation 
of Lands is a Deviſe of the Land it ſelf; but not ſo of Goods; 


a for one may have the Occupation of them, and another the Intereſt © 
© T. 1 Car. B. R. in them ©. A 0 
* Senior Fitzjames, Chief Juſtice of England, deviſed his Lands to | 
Nicholas Fitzjames in Tail, with divers Remainders over; and de- I 
viſeth the Uſe and Occupation of his Jewels and Plate to Nicholas | ; 
Fitzjames, and the Heirs Males of his Body, according to the Eſtate We E 
in the Land : Adjudged that Nicholas had no Property in the Goods, M* be 


a7. 3 El. Sen Etæ- but only the Uſe and Occupation 4, | 5 
james's Cale, Owen 4. js poſſeſſed of fix marble Statues, and a great Quantity of o- 6 
95 ther Marble; he deviſeth two of his marble Statues, and all his 15 

other Marble to B. in this Caſe the other four Statues will not paſ; | 


to B. by Reaſon of the Intent of the Teſtator, who expreſly gare _ 

© L. 1. de aur. & him two ©. | | | 8 f 
Ie — lob. legat. & L. heres mens. $ duz, & gloſ. ibid. de legat. 3. DiR. L. legat. & Cujac. in 4 gra 
at. I | der 
If I deviſe my Houſe to A. with all the Things therein when! 8 

ſhall die, ſuch Things as are there only by Chance, and did not the: 

uſe to be there, ſhall not paſs by that Deviſe; yet ſuch Things ſhall WF hay 

paſs which uſed to be there, though by ſome Accident they were WF ſhal 

not then there; but Money found there, which not long before was RF 1 

received from Debtors, and intended to be again lent out, doth not FF the 

Ie Giralegat. E paſs by ſuch Deviſe k. 8 | B thon 
gy * '* If a Man doth deviſe all that he doth poſſeſs in London, his WW the 
Books of Accounts, or Caſh in his Cheſts, which he hath in London, was 

5 L. uxorem. g le. do not paſs by ſuch general Words 5. | mair 

1 A Man having two Horſes, doth by his Will deviſe the tro creec 

de desen: Horſes which he ſhall have at the Time of his Deceaſe, after the Auri, 

'Teſtator ſells. his two Horſes, and at his Death hath two Mares 


only ; in.this Caſe the Legatary ſhall have the two Mares, becauſe 
| in Conſtruction of Law the Feminine in ſuch Caſes is compriſed in 
„ I. qui duos. & the Maſculine h. | 

2 ibid. de le- A eſtator bequeaths an Ox to one, the Ox dies before the Day 

CAE comes for the Delivery of it to the Legatary, he ſhall have neither 
his Fleſh nor his Hide; otherwiſe if he had died after the Day for 

L. mortuo bove. the Delivery thereof was come i. = 

& gloſl. ibid. de The Earl of Northumberland deviſed by his Will his Feeels to 

_— his Wife, and died poſſeſſed of a Collar of SS, and of a Garter of 
Gold, and of a Button annexed to his Bonnet; and alſo of many 
other Buttons of Gold and precious Stones annexed to his Robes, 
and of many other Chains, Bracelets, and Rings of Gold, and pre- 


3 - Cious 


s paſs*. 
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cious Stones. Reſolved that the Garter and Collar of SS did not 

aſs, becauſe they were not properly Jewels, but Enſigns of Honour 
ind State ; and that the Buckle of his Bonnet and the Button did 
not paſs, becauſe they are annexed to his Robes, and were no 
Jewels; but for the other Chains, Bracelets and Jewels, they did 


K 26 Eliz. le Courr- 
teſs de Northum- 
berland's Caſe. Owen 123. 


4. B. being poſſeſſed of ſeveral Houſes by Leaſe, doth deviſe 
two of them unto C. D. ſuch as he ſhall chuſe, or two of them to 
C. D. whether he will, the reſt to F. C. In this Caſe, if C D. 
refuſe to take by this Deviſe, and will chuſe neither of the ſaid 
Houſes, F. G. ſhall have them all l. | 5 
If a Teſtator appoint his Executors to pay unto A. B. the Sum“ fonds eser 
of 10 J. per Aunum, and he live fix Years and four Months, the 
Executors of A. B. ſhall receive 10 J. for the whole ſeventh Year ; 
becauſe ſuch an Annuity is due in the Beginning of every Year, 
when no certain Time is ſet by the Teſtator for the Payment 
of it m. m Cloſſ. in L. a vo- 
A Man deviſed all his moveable Goods and Chattels: Debts due * 
to the Teſtator did not paſs by this Deviſe ; becauſe Debts are jura, T. 6 Car. B. R. 
and cannot de deviſed by thoſe Words v. * E 
Deviſe of all his Goods in Corubury-houſe to the Lady Gar- Hamer; wy 8 
grave for Life, and after her Deceaſe to the Heir of Sir ohm Dan- of Clarendon. 1 Ver- 
vers; he who was Heir died in the Life-time of the Lady; the 292 35: 
Queſtion was, whether he who was then Heir ſhall take theſe Goods 
as Deviſee, and being now dead, ſhall go to his Executor; or whe- 
ther he who was Heir to Sir 7ohn at the Time of his Death ſhall 
have them ; and adjudged that he who was Heir at his Death 
ſhall have them. | 
The Teſtator being poſſeſſed of a good perſonal Eſtate, deviſed Catchmay verſ Ni- 
the ſame to his Siſter Catharine for Life, and after her Deceaſe, 17 han. _ 
then 400 J. a- piece to his four Nicces, (naming them) and made 
the ſaid Catharine Executrix, and died: It was inſiſted that this 
was a void Legacy as to the Nieces, it being the Deviſe of a Re- 
mainder of perſonal Things after the Death of another; but de- 


creed that, becauſe Catharine was by the Mill to receive the Profits 


during her Life only, ſhe was therefore in Nature of a "Truſtee 
for the Legacies bequeathed to the Nieces. | | 
The Teſtator having two Sons and two Daughters, and being Gibſe ver. Kinver. 
poſſeſſed of a perſonal Eſtate, deviſed it to his Wife upor Truſt, Vernon 66. 
that ſhe would not diſpoſe thereof, but for the Benefit of her Chil- 
dren; ſhe afterwards deviſed 5 J. to one of her Children, and all 
the reſt of her Eſtate to another: It was the Opinion of Sir Francis 
Pemberton, that notwithſtanding theſe Words porn Truſt, &c. yet 
ſhe being Executrix might diſpoſe it to which of her Children the 
would, and that ſhe was not bound to divide it equally ; but the 
Lord Chancellor Huch was of another Opinion, and decreed an 
equal Diſtribution, | 


$ vil, of - 


e on 


$ VII. Of aſſigning Tutors, and diſpoſing of Children; 


"What Things may be deviſed by Will Pan Ill 


Portions during their Minorities, generally conſidered. 


1. Many Oneftions about the Tuition of Children. 
2. The Matter of Tuitions both large and uncertain. 


F I ſhould undertake to ſpeak fully of the Aſſignment or Ap. 

pointing of "Tutors to Children, and Cuſtody of their Portions 
or other Rights during their Nonage, (1) many Queſtions would 
offer themſelves to be handled, (namely, who may grant the Tui 
tion, of whom, to whom, after what Manner, what is the Office 
and Authority of a Tutor, when the Tuition is finiſhed, what 
Action the Pupil hath againſt the Tutor for the Roy of his 
Rights; or the Tutor againſt the Pupil for the Charge of his Edu- 
cation, and Conſervation of ſuch Things as are due to the Child; 
and finally, if the Tutor teſtamentary excuſe himſelf, or refuſe the 
Tutorſhip, what Order is to be taken in the Behalf of the Child; 
which Queſtions are ſo ample, and miniſter Abundance of Matter, 
that it is not poſſible to apprehend the ſame within any Compaſs ft 
for this brief Treatiſe : But farther, the Cuſtoms of this Realm are 


4 
” 
x 
| [ 
4 
1 


4 


fo (2) contrary one to another, which do concern this Matter, that Tel 
I might caſily fall into divers Errors. | 5 the 
Wherefore, for that this Matter ſhould not exceed the Proportion WI thei 
of a- juſt Member, I thought it better to refer the Reader to the Tau 
Learned of every Place, of whom he may be more ſufficiently cer- ther 
tified of their particular Cuſtoms, than to fill up this Volume with Ordi 
them and contrary Obſervations, of Countries and Places within Teſt 
this Realm, whereof I can obtain no ſounder Warrant, nor better WF tos, & 
Aſſurance of the Legality thereof, than the bare Reports and Re. (WF tudo, 
lations of others. F _ 
Howbeit, foraſmuch as within the Province of York, I my felt MF vice p. 
have had ſome reaſonable Experience in theſe Affairs for many : = 4 
Years, I thought it not amiſs, briefly to ſignify what is there ob- 2 
ſerved. W = Vid. 
; = Omnino 
$ VIII. Of the committing of the Tuition of Chi 
dren, and Cuſtody of their Portions, within the _ 
Province of Tork. | Fun 

| | datus, ſe 
1. No Parents in any Country have like Power over their Chi — 
dren as had the Romans. $ 6 que; 


Jus autem. In- 
tit. de tutelis, & 


ibi gloſſ. in qua enumerantur ſeptem aut octo, in quibus jus patriæ poteſtatis conſiſtit. 


2. Whence the Authority of aſſigning Children did deſcend. 
3. The Cuſtoins of the North Parts of this Realm do very mul 
reſemble the Civil Law. 


Hough (1) neither within this Realm of Zzg/and, nor within 
any Realm Chriſtian, any Parents have the like Power over 
their Children as had the Romans, to whom alone that pair! 


I 


poteſis) 


ther u; whic 


* omnino Judicis ſententia confirmandus eſt. g fin. Inſtit. de tutel. Infra part. 6. 9 1. 


Part III. What Things may be deviſed by Will. 19 3 


+a was proper and peculiar P ; which was (2) the chief Cauſe * Eod. 5 nec non 
on they dit: and might by their 'Teſtaments commit the Bodies 458 F * 9-474 
of their Children, and their Portions, at their Pleaſures, to the Incellge ramen ut 
Cuſtody of others, according to the Civil Law d; yet (3) in divers uin in & $ Jus 
Places within this Realm, and namely throughout the Province of I. 1. & de teſta. 
Vork, there doth remain a certain Reſemblance of that Power and rurel. 5 permiſſum. 
Determination of the Civil Law; as in many other Things, ſo alſo : Ut patet ex his 
in the Aſſigning or Appointing of Tutors by their Teſtaments or laſt quæ fubſequuntur 
Wills r; whether we regard the Perſon of the Teſtator, or of him 1 29 11, 12, 
that is aſſigned Tutor, or of the Children, or the Manner of Aſ- 

ſignation, or the Office and Authority of the Tutor, or the Means 

whereby the Tuition is ended, which I muſt only point at. 


6 IX. Who may appoint a Tutor. 


1. The Father may appoint a Tutor by his Teftament or laſt 
Will. 

2. Whether the Mother may appoint a Tutor. 

3. Whether a Stranger may appoint a Tutor. 

4. Whether the Ordinary may afſign a Tutor. 


Nderſtand therefore, that by general Cuſtom obſerved within 
the Province of York, (i.) the Father, by his laſt Will or“ De qua conſue- 
Teſtament, may for a Time commit the Tuition of his Child, and tudine apertiſſime, 


E g eps . g r indubitatæ fi- 
the Cuſtody of his Portion ; for within that Province Children have dei ada & inſtru- 


E their filial Portions of their Fathers Goods, according to the Civil ment antiqua in 


archivis Archiepiſ- 
3 * copi Ebor. repo- 
Teſtament and Aſſignation is to be confirmed by the fits, conftar 

Ordinary *, who alſo is to provide for the Execution of the ſame „ gateor quidem 


l noſtratium liberos 
Teſtament J. ab illa patria po- 


teſtate fere ſolu- 


Law t; 3 he be Heir, or advanced in the Life-time of his Fa- 


tos, & quaſi emancipatos eſſe, ut refert D. Smith in ſuo tract. de repub. Angliz. Quin tamen hc conſue- 


tudo, quæ vel præcipue in partibus Borcalibus viger, ſumma nitatur æquitate & ratione, negari non poteſt. 
Quis enim diligentius de pupilli rebus cogitat, quam parentes ? aut cui majori curz eſſe poterit? ut ex eo 
maxime, quantumvis nulla alia ſubeſſer cauſa, iis liceret morientibus in Teftamentis ſuis deſignare liberis 
vice parentis eos, quorum experta fide, norunt futuros eſſe liberis ſuis tutores, id eſt tuitores, ſive defenſores. 
Et quidem debetur eadem prorſus quantitas: nam ut quandoque triens, quandoque ſemis competit, (auth. 
noviſſimo. C. de. inoffic. teſtimon.) pro numero liberorum ; ira jure quo nos utimur, media pars debetur li- 
beris, nulla relidta uxore, qua ſuperſtite, tertia pars bonorum its comperere dignoſcicur. Infr. ead. part. 9 16. 
« Vid. infra cad. part. $ 16. * Id quod jure civili eonſonat. ſc. fi. pater filio c maneipato tutorem 8 


* — 


If the Father die, no Tutor being by him aſſigned, and (2) the 
Mother do in her laſt Will and Teſtament appoint a Tutor, the 


EZ ſame Will is to be proved, and the Aſſignation of the Tutor con- 


* 


firmed 2 z Confirmatur qui- 
dem rutor 4 matre 


& datus, ſed cum inquiſitione, propter fragile mulieris eonſilium. Sufficit vero modica inquiſitio, filius fi in- 
ſtituatur, alias requiritur magna. L. mater. C. de teſta. tutel. L. 2. ff. de confir. tut. Bar. in L. naturali. 
J qusæratur eod. 


And if no Tutor be aſſigned by either of the Parents, then (3) 


L may a Stranger, if he make the Orphan his. Executor, and give 
him his Goods, aſſign a Tutor unto him *; which Tutor is by the 
Ordinary to be confirmed b. | 1 | 


4 L. patronus. ff. 
de confir. tut. nam 
qui inſtituit impu- 


if patronus. 


| derem, videtur eum eligere quaſi in filium : & ipſe habetur loco patris. Bald. in d. L. fi patronus. d d I.. 


Cc | And 
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And if there be no 'Tutor teſtamentary at all, then (4) may the 
© De hac poteſtate Ordinary commit the Tuition of the Child to his next Kinſman e, 


teſtimonium . - 3 : 
obſcurum perhi. demanding the ſame, according as in Adminiſtrations where an 


dent omnia fere dieth Inteſtate 4; ſo that the Child be Ward, for then the Or- 
ata & inftrumen- dinary may not diſpoſe of the Cuſtody oF his Perſon, as is hereaf. 


ta, tum recentia 

tum antiqua, in ter declared ©, 

Archivis publicis | hy 

Archiepiſcopi Ebor. fideliter cuſtodita. 4 Nam ubi ſueceſſionis emolumentum, ibi reſidet tutelæ ons, L. I. 
ff. de tute). Infra ead. part. 5 11. SY, 


6X. Who may be appointed a Tutor. 


1. He that cannot be Executor, cannot be Tutor. 

2, 5 het her he that is under Age, or Lunatic, may be appointed 
utor. | | 

3- Whether a Woman may be Tutrix. 


Quando excipi- NY Perſon may be aſſigned Tutor which is not forbidden f 
untur aliqui, fe- Who is forbidden, may appear by that which is hereafter ſpo- 


liqui proculdubio | | 
NI rec Nam Ken of an Executor 8; for (1) he that cannot be an Executor, can. 


firmat exceptio re- NOt be a Tutor h. 
gulam in non ex- = — | ; 
ceptis. Dec. & Cagnol. in L. 1. de reg. jur. ff. « Infra part. 5. * teſta. ff. de teſta. tutel. 


He (2) that is not Twenty-one Years old, or is not of perfect 
Mind and Memory, may be aſſigned Tutor; but it is to be under: WW 
g ſtood, that he ſhall be Tutor when he is of full Age, or when he WF eur. 
ab furioſus. lacie doth return to Sanity of Mind i. pene 
qui tut. teſta. dari. By the Civil Law, (3) a Woman (the Mother and Grandmother 


poſ, . * . 
x L.jure noſtro. lib. excepted) cannot be aſſigned Tutrix &; but it is not obſerved as 4 F 
z- teſts. ruit. fl. . ] aw within the Province of Tork, where not only the Mother and (5, 
| _ Grandmother are admitted, but other Women alſo ; albeit they be as 
O F 


Ut per ata & married, and under the Government of their Husbands l. 


inſtrumenta d. ſcac- % 
car. Archiepiſeopi Ebor. 


An Action of Treſpaſs was brought by the Mother, Onare N. f, 

liam & haredem ſuam rapuit & abduxit. Per Catesby : Such a 

Writ lieth not for the Mother, but it lieth for the Pather ; for 

| he of common Right ſhall have the Wardſhip of his Son 0! 

u. „E. 4 fol. ;. Daughter m. 


* F I” 
N n 2 r 
* * * 8 nn 


Brook tit. gard. pl. 
55s 


XI. To whom a Tutor may be appointed. 


1. A Tutor may be aſſigned to him that is not fourteen Tears ola, 
and to her that hath not accompliſhed Twelve. 

2. After Fourteen and Twelve, he and ſbe may chuſe their & 
rators. 

3. When the Curntor is to be confirmed. 

4 A Tutor may be affigned to the Child unborn. 

5. No Tutor can be a ſigned unto him that is Ward, by Reaſo# 
of bes Lands. | 


6. Neither to Infants or Idiots, Wards. | 
a i | 7. W, ho 


— — 


ed 


n Ol 


Twelve, when the Will was made p. 
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7. I ho ſhall have the — of a Child that hath Lands. 
8. hat the Guardian may do. # 
9. The hard Eſtate of Wards. [40 
10. All Infants IVards,are not ſubject to like Condition. 
11. ho fall be Gu#rdian to the Infant which hath; Lands in 
Hs age. 8 n 
12. Prochein Aniy accountable to the Ward after his full Ae. 
13. Idiots in the Cuſtody of the Prince. 4 be 38 
14. Ihether the Cuſtody of an Infant or Idiot may be deviſed by 
the Teftator. 1 


Y the ſaid Cuſtom generally obſerved within the Province of 
York, (1) a Tutor may be aſſigned to a Boy at any Time un- 
til he have accompliſhed the Age of fourteen Years, and to a Wench | 
until ſhe have accompliſhed the Age of twelve Years n. But (2), 3 2 
after thoſe Years, he or ſhe reſpectively may chuſe their own Cu- teſta. tut. . 
rators, notwithſtanding their Father's Will . But if they do not ſum. Iuſtit. de tur. 
elect any other Curator after their ſeveral Ages, (3) then he that is tut. —_ _— 
aſſigned in the Will is to be confirmed Curator to either of the ſaid in prin. * 
Child:en, albeit he were above fourteen Years, and ſhe above | altem inviri 
' i 1 nſt. de curator. L. 
divus. 5 curatores, 


matris. C. eod. in fin. quam op. longzyus approbavit uſus. 7 L tutelz. C. de teſta. muah, 1 


de cura. | 


A (4) Tutor may alſo be aſſigned to a Child that is not born 1; , Cas 
likewiſe to an Idiot, or him that is Lunatick r. T 


i 3 5 | b furioſi. Inſtit. de 
eur. & licethnjuſinodi perſonæ majores ſint 25 annis, erunt ſub curatione. d. 6 furioſi. An hzc authoritas ſit 
penes teſtatorem, vel ordinarium, an ad regem ſpectet jure prærogat. Quere infra in d. 9. 


But all this which is here aforeſaid is to be reſtrained, ſo that it 

(5, 6) be not to the Prejudice of him that is a Guardian, or hath | 
the Wardſhip of any Infant or Minor ſ; or of any Idiot, by Reaſon * Habenti tutorem 
of any Lands, Tenements or Hereditaments, belonging to ſuch In- dus“ rag a 
fant or Idiot *. For by the Common Laws of this Realm of Exg- Ind. de cura 
land, (7) the Lord of whom the Infant doth hold his Lands, ſo Stat. prærogat. 
ſoon as the Father dieth, hath the Wardſhip and keeping of the Breve de lion if. 
Heir; and thereby ($) may ſeiſe upon the Body of the Ward and quirendo. 

his Lands u, whereof he may alſo take the Profits without Account, Anf. fi 4 rep 
ſo that he nouriſh and bring up the Ward x; and not that only, but per fat. de Præroß- 
alſo offering to his Ward convenable Marriage, without Diſparage- resis, an. 17 E. 2, 
ment, before one and twenty Years, if it be a Man, or Fourteen, x 4. _ do rep. 
if it be a Woman ; if the Ward rcfuſe to take that Marriage, he Ang. i 
or ſhe muſt pay the Value of the Marriage y; which is commonly ? Stat. Weſt. e. 22, 
rated according to the Profits of his Lands. Which (9) is a Thing | 


utterly condemned of ſome, and greatly lamented of many, both 


grave and godly, becauſe of the unſatiable Covetouſneſs of divers 


in theſe Days? For that thereby it cometh to paſs many Times,: vide d. tract. de 
that a Freeman and a Gentleman, whilſt he is an Infant of ſlender repub. Ang. lib. 3. 
Diſcretion, and leſs Experience, deſtitute of his beſt Friend, that is 5 2 28 
to ſay, his natural Father, and conſequently ſubject to the Subtil- | 
ties and Importunities of his crafty and covetous Gaoler, is bought 
and ſold like a Beaſt, to ſuch as ſeek to make moſt Advantage of * 
him; and in the End, beſides many more Inconveniencies, matched 
to my Maſter's Daughter, Siſter, Couſin, or ſome other Female, to 

Ce 2 whom, 
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whom, for her Virtues and gentle Conditions, if thine Enemy 
ſhould be preferred in Marriage, thou couldſt wiſh him no greater 
Torment, (if it were lawful for thee to with him any Torment,) 
Hell excepted. - N | | 9 
To theſe Perils are theſe Infants ſubje& which hold Lands of 
d. tract. eod c. 5, Others by Knights-Service, called in French Garde noble * ; for there 
(10) is another Kind of Service, called Gard Returier, alias Gard 

> Eodem loco. in Socage, or Tenure by the Plough b. This Wardſhip (3 I) falleth 
| to him that is next of Kin, and cannot inherit the Land of the 

* Stat. Marleb. e. Ward ©; as the Uncle on the Mother's Side, if the Land deſeend by 
17. an. 32 H. 3. the Father, or the Uncle on the Father's Side, if the Land deſcend 


Brock tit. gardein by the Mother d. 


& prochein amie, EE 
n. * 12, 13. Terms of Law, verb. prochein amie. 


12 Car. 2. 6.23. But now by the Statute 12 Car. 2. all Tenures by Knights-Ser. 
vice in Capite and Socage in Capite are taken away, and all Te. 
nures are turned into free aud common Socage; and by that Sta- 
_ tute, a Father though under Age himſelf, or of full Age, having 
a Child under Age, and unmarried at the Time of his Death, 
whether then born or in the Mother's Womb, may by Deed in his 
Life-time, or by Will in the Preſence of two Witneſles, diſpoſe the 
Cuſtody of ſuch Child or Children during Nonage, to any in Po. 
ſeſſion or Remainder (excepting to Papiſts) which Perſon may main- 
tain an Action of Raviſhment of Ward or Treſpaſs againſt wrong- 
ful Takers away or Detainers of ſuch Child, and recover Damages 
for the Uſe of the Child, and may take the Profits of the Lands 
and Tenements for the Uſe of ſuch Child, and the Cuſtody of his 
| perſonal” Eſtate according to ſuch Diſpoſition, and may bring Ac- 
_ + Relation thereunto, as a Guardian in common Socage 
h might do. ; | 
Keilw, 186. Before this Statute, if Tenant by Knight-Service had deviſed the 
| Guardianſhip of his Heir, it had been void as to the Lord ; for he 
was * have the Guardianſhip by Reaſon of the Tenure of the 
% 
Bedell v. %. And if Tenant in Socage had diſpoſed the Cuſtody of his Heir, 
Vaugh. 18%. it had been void; becauſe the Law gave that to the next of Kin 
to whom the Land could not deſcend ; and if there had been a 
ſpecial Guardian, he could not transfer or aſſign the Cuſtody of his 
| Ward, either by Deed or Will, becauſe the Truſt was perſonal, and 
therefore not aſſignable ; neither ſhould it ſurvive to the Executors, 
but determine by the Death of the Guardian. 
Clench v. Cudmore. Since the Statute it hath been adjudged, that a Co holder is not 
10 Lev. 11 within the Act to diſpoſe the Cuſtody of his Child, for that be- 
. B . * longs to the Lord of the Manor, not de jure, but according to the 
| Cuſtom of the Manor; for if there is no ſuch Cuſtom, then the 
next of Kin to whom the Land cannot deſcend, ſhall have the Cu- 
ſtody of the Infant and his Lands. | 
This (12) Guardian, otherwiſe called prochein amie, is account- 
able for the Profits and Revenues of the Land to the Ward, as the 


. 


Tutor for the Goods and Chattels to the Pupil, when he is of 


d. tat. Marleb.c, full Age ©. 
17. tract. de rep. 


3 2 | Concerning 


2 > . . . REEEE 


bo. — LE — * 2 7, 


mit during the Minority of an Infant Copyholder without Cuſtom ® 
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Concerning Idiots, ſuch is the Prerogative of (13) the Princes of 
this Land, that they ſhall have the Cuſtody of all the Lands of na- 
tural Fools, and may take the Profit thereof without Waſte or De- | 
ſtruction, of whoſe Fee ſocver the ſame be holden, finding to them | 
Neceſſaries f: And after the Death of ſuch Idiots, the Lands muſt Stat. Ed. 2. de 
be reſtored to the right Heirs s. But (14) in the mean Time, that ]; Tod 208: & 9+ | 
is to ſay, during-the Nonage of the Ward, er during the Life of 
the Idiot, the 'Tuition of the Body of the Ward or Idiot, or of his 
Lands, cannot be deviſed by Teſtament to any other Perſon, con- 
trary to the Courſe of Common Law, in Prejudice of him to whom 
the Wardſhip doth belong h; ſaving the Teſtator may commit the? Quia tutorem 
Cuſtody of ſuch Goods and Chattels, as he doth bequeath to the nabenti tutor non 
ſaid Infant or Idiot, to whom he will, and during ſo long Time as he 
will i, If the Idiot have Copyhold Land, the Copyhold of this 1 siquidem unuf- 
Idiot is not within the Survey of the Court of Wards, but ſhall be ky poteſt re- 
ordered in the Lord's Court, according to the Cuſtom of the Ma- f* hs dogs 
nor as touching this Point k. Alſo if a Copyholder die ſole ſeiſed nere. Manic. lib. 
of any Lands or Tenements ſo holden, his Heir being of the Age of 7:5 7: 35. & fel. 
fourteen Years ; then he ſhall pay a Fine unto; the Lord, and do — L 
Fealty, and be admitted Tenant. But if the Heir be within the ſervus ff. de ma- 
Age of fourteen Years, then ſome Guardian ſhould be admitted to — — 
occupy his Copyhold, and to pay, and do his Service due for the Nat. Bre. de idiota 
ſame; that is to ſay, if the Lands deſcend from the Father, then inquirendo, 2 
the Mother, or ſome of her next Kin, ſhall have the Occupation obveniünt ſuo gar. 
of the ſame Lands, until the Heir be of the Age of fourteen Years ; diano acereſcunt. 
and they ſhall pay a little Fine for the Guardianſhip, and the Heir — iy x 
at his Entry ſhall pay the whole Fine 1. = . 


| Aliot. vide Dyer fo. 
303- Anno 13 Eliz. k Dyer fol. 303. Anno 13 Elia. ! Jonas, Adams Court-Baron, fol. 14. 


If a Copyholder be lunatick, and the Lord of the Manor com- 
mit the Cuſtody of his Land unto J. S. and Treſpaſs is done to the 
Land, the Action of 'Treſpaſs ought to be brought in the Name of 
the Lunatick, and not of the Commitee ; for the Committee is 
but as Bailiff, and hath no Intereſt, but for the Profit and Benefit of 
the Lunatick, and is as his Servant ; and it is contrary to the Na- 
ture of his Authority, to have an Action in his own Name, for the 
Intereſt and the Eſtate, and all Power of Suits is remaining in the 
Lunatick. And it hath been adjudged that a Lunatick ſhall have a 
Syare Impedit in his own Name. Vide Beverley's Caſe, C. lib. 4. 
the Difference between a Lunatick and an Idiot. Per Curiam, the 
Lord of a Manor hath not Power to commit or diſpoſe of the Copy- 
hold of a Lunatick without ſpecial Cuſtom ; neither can he com- 
When a Lunatick cometh to his ſane Memory, he ſhall have ton _ 
an Account of the Profits of his Land; but in caſe of an Idiot it is ; 
otherwiſe, for the King or his Patentee ſhall have them to their | 
own Benefit n. n 28 H. 8. Dyer 


A Guardian brought an Action of Treſpaſs againſt the Defen- 5 — n 
dant for detaining the Infants to whom he was Guardian; and upon Corcellis v. Cor alli 
a Bill in Equity to be relieved againſt that Action, he pleaded that | 
N. C. did by his laſt Will deviſe the Guardianſhip of his Son to the 
Plaintiff in this Action, and the Management of his Eſtate, and 
made him Executor; and this was allowed to be a good Plea. 


'The 
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Ld. Shaftsbury ver- The Guardianſhip of an Infant was given to 4. S. by Deed, and 
- veg > mg to the Mother by the laſt Will of the Father; and it was decreed, 
that the Will was a Revocation of the Deed, and that the Mother 
had a good Title to the Guardianſhip. 

2 Chan. Rep. 237- 'The Father deviſed the Guardianſhip of his Son (being ſeven Years 
old) to his Mother in Law, and died; the Widow married her Ser. 
vant, and being poor, the Uncle got the Poſſeſſion of the Infant, 
and ſent him beyond Sea; but the Lord Chancellor ordered that he 
ſhould be returned to the Mother; for where a Guardian is appoint- 
ed by Virtue of the Statute, this Court cannot remove the Child 
or Guardian, but can make her give Security not to marry the In- 
fant without acquainting the Court; if the Guardianſhip had been 

at Common Law, then the Court might interpoſe. 
1 Vernon 442. Le- The Father of the Plaintiff, the Infant, owed the Defendant Mo- 
cone verl. Shire. ney, and by Deed granted him the Guardianſhip of his Children, 


with a Covenant in the Deed not to revoke it, and a Bond of 500/, 


Penalty to perform Covenants, and upon a Bill brought againſt the 
Guardian to have an Account, (5c. and to remove him; yet be- 
cauſe there was a juſt Debt due to him, the Court would not re- 
ſtrain him from. receiving the Rents and Profits of the Infant's 


Eſtate. | 


XII. Of the Manner of appointing Tutors, 
1. 4 Tutor may be appointed ſimply or conditionally, to a Dy, 


or from a Day. : : 
2. The Condition depending, what is to be done in the mean 
ie. | | 
3. Lawful to appoint one or many Tutors. 


4. Wherber where one Tutor is appointed, another may be re- | 


m—_— 

5. Whether divers being aſſigned, one Tutor alone may be ad. 
mitted. | 

6. By what Words a Tutor may be appointed. 

7. What if the Teſtator ſay, I commit my Children to thy Power, 
or to thy Hands? | 

8. * a i he ſay, I commit my Children unto thee quick and 

cad | 

9. What if he ſay, I defire thee to take Care of my Son? 

10. = Teſtator may uſe any Language in the Aſſjgnation G 
a Tuo. | 


5 f BY the ſaid general Cuſtom, it is obſerved within the Province 
r of 7ork , that (1) a Tutor may be aſſigned either ſimply or 
d. ſcaccario exiſt, conditionally b, and until a certain Time, or from a certain 'I'ime*. 
dh ad 9 In. But no Tutor may intermeddle as Tutor, until he be confirmed by 
— bol. the Ordinary, albeit he be aſſigned Tutor ſimply d; much leſs whers 
Fod. < ad certum. he is aſſigned conditionally, or from a certain Time, may he inter- 


— Erutor, $tutore: meddle as Tutor, until the Condition be extant ©, or the Time li 
de teſtament. tur.ff, * 1 4 7 Þ 'Time 
4 L. legirimus. & mited be expired f. But the Ordinary (2) may in the mean Time 
ibi Bar. ff. de legit. 5 
tutel. . — tub eonditione. ff. de teſts, tutel. I d. L. qui ſub conditione. 


5 commit 
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commit the Tuition; and he that is ſo appointed by the Ordinary , Bar. & ali in d 
may for that Time adminiſter 5. | . L. qui fab cogdi, 
Moreover, (3) it is lawful to appoint either one Tutor alone, or fione. - | 
many together hd, Where (4) one alone is appointed Tutor by the 1 
Teſtator, the Ordinary ought not to join another Tutor i; unleſs he teſta. fur. 
that is named Tutor be lunatick k, or be abſent about the Affairs 5 Interdum. Inſtit. 

of the Commonwealth; for in theſe and other like Caſes another 5 a 

SH | | . olum. 6 
Tutor may be joined m, at lcaſt during the Impediment. Where ult. ff. de excuf. 
(5) divers are appointed, there one alone may adminiſter u. Which — lofl. in d. 5 
Concluſion doth proceed with leſs Difficulty, when the Co- tutors curator. Inſt. de 
cannot or will not meddle ®, or tranfer their Authority to him I. tutor. 5 6 quis 


that dealeth p; for they may do that, and ſo alſo be his Sure- — ff. de 
ties J. ä | m Gloſſ. & Min- 


| 2 2 3 - 7+ Tas | ſing. in d. 5 inter- 
dum. Inſtit. ur. ® L. 3. de adminiſt. tut. ff. L. legitimos. 5 in legitimis, ff. de legit. tut. L. 47. de 
adminiſt. tut. Bald. in L. qui pupil. C. de negotiis geſt. 4 L. Romanus. ff. de tutor. vel curator. 
dat. ab his. 


It is not (6) material by what Words the Tutor is appointed, ſo 
that the Teſtator's Meaning do appear; for they are nevertheleſs to 
be confirmed Tutors”. Wy 2 I +, Mo 


| tut. ff. & ibi Bar. 
L. quoniam. C. de teſta, Secin, conſil. 8 % 5 1 


Wherefore (7) if the Teſtator ſay, I commit my Children to the 
Power of 4. B. or, I leave them in his Hands, it is in Effect as if | 
the Teſtator had ſaid, I make 4. B. Tutor to my Children ſ. So Jaſ is I. manu- 
it is, if he ſay, I leave them to his Government, Regiment, Ad- gi. & ju 2 
miniſtration, Fre t. a ä ‚ POLLS deciſ. 124. ubi ms 
| f teſtatur hanc opi- 
mate = Tk & veriorem eſſe. Molin. in addie. ad Decium in e. ex part. de app. ext. Socin, con- 
« 83. vol. . 5 | 


o | 

If (8) the Teſtator ſay, I commit my Son to 4. B. both quick and 
dead, with all his Legacies by me given; by theſe Words it is pre- 
ſumed that the Teſtator meant, that 4. B. ſhould be Tutor to his 
Child, if he lived; and if he died, then to have thoſe Legacies u. „ Soc. in d. conſil. 

If (9) the Teſtator ſay, I deſire my Wife to take Care of my 83. 
Children during their Minorities ; albeit theſe Words do not nece{- 
farily infer or conclude a Tuition of their own Nature, but rather 
that ſhe ſhould chaſtiſe them, when they deſerved to be corrected ; * Dec. in d. e. ex 
(for, to have Tuition of Children is a greater Thing, and extend- 8K wo - extr. 
eth farther, than to have a Care of them only Y ; ) but foraſmuch in a ** 
as the ruder Sort of People do not know the Difference of Terms, 7 Dec. in d. c. ex 
nor the natural Force of Words * ; therefore, if any be aſſigned Tu- F Sin 4 a 
tor by theſe foreſaid Words, he is to be confirmed. 83. vol. 1. NO 


| 2 L. 1. de confir. 
— 2 limitatur. ꝗ quanquam in L. aliena. ff. de neg. geſt. ut per Jaſ. in L. manumiſſionis. ff. de 
juſtit. & jur. Hs | 


The ſame alſo may be ſaid, where the Teſtator doth commit his 
Child to the Cuſtody of another. For albeit it be a greater 
Thing to have the Tuition of a Child, than to have the bare Cuſto- 


dy of a Child committed unto him ® ; yet in all Things the Will, %. de 


and Meaning of the Teſtator is to be obſerved e, and preferred before Dee. in e. ex part. 
| | . 2 app. extr. 
e d. L. 1. de confir. tur. & DD. in cand. L. Molin, in addie. ad. leb: Decii in d. 6, ex part, M. 


the 


1 
Fi 
4 


* L. quoniam in- the Property of the Words *, whereof perhaps he is ignorant: Which 
en. C. de . Meaning is to be collected by that which went before or followeth 
in the Will, and by other Circumſtances, which the Judge ought to 

Boer deciſ. 124. enquire 7. | $60 
Finally, (10) It is not material in what Language the Tutor be 


( 

] 

L. ult. C. de teſta. aſſigned, whether in Engliſh, Latin, Greek, or any other Tongue 2, : 
£ h 


rut. 


6. XIII. Of the Office and Authority of a Tutor. 


' Pupil. | 

2, Thi Office of a Tutor doth ſecondarily reſpett the good Admini- 
tration of the Pupils Goods. | | . 

3. The Tutor ought to make an Inventory, and is chargeable with 

an Account. | 

4. Whether a Tutor ought to enter into Bonds for the Performance 

of his Office. Be > 

5. Of the Authority of a Tutor. 

6. Whether the Tutor may alienate the Goods of the Pupil. 


1. The Office of a Tutor doth princi pally reſpett the Perſon of the 


| HE Office and Authority of the Guardian, or him that hath 
the Wardſhip of an infant, by Reaſon of any Lands, 'Tene- 
ments or Hereditaments, whether the ſame be holden by Knights 
» Supra ead. part. Service, or by Socage-Tenure, is already declared * ; wherefore in 
$:0+-8. & 9+ this Place I ſhall only touch the Office and Authority of a Tutor, ac- 
cording to the Cuſtom obſerved within the Province of Zork, not 
greatly differing from the Diſpoſition of the Civil Law. 

This therefore is the Office of a Tutor. Firſt and (1) principally, 
b Inde tutores qua- to defend the Perſon of his Pupi| >; that is to ſay, to provide that he 
fi ruitores, id eſt, be honeſtly and virtuouſly brought up, and to provide for him Meat, 

defenſores, a tuen- Drink, Clothes, Lodging, and other Neceſſaries, according to the 


do & defendendo N ey 

appellantur; ficur Child's Eſtate or Condition, and Ability ©. 

æditui dieuntur, qui c 

des tuentur. g. tutores. Inſtit. de tutel. L. ff. cod. © Nec tantum alimenta præſtari debent pupillo, ſed 
etiam in ſtudia impenſe debent impendi pro facultate patrimonii, & dignitate natalium. Wigand. Happel. 
tract. de tut. tit. 138. n. 44. fol. 350. | | 


| 


Secondarily, (2) The Office of a Tutor conſiſteth in the good and 

faithful Adminiſtring or Diſpoſing of the Goods and Chattels of the 

. datus. Inſtit. de ſaid Pupil 4: That is to ſay, the Tutor may not commit any Thing 
338 Min- that may be hurtful, nor omit any Thing that may be profitable to 
erin do oFet. his Pupil ©; and in the End muſt reſtore unto the Pupil all his Goods 
toris Happel. tract. and Chattels, by him the ſaid Tutor before received fo And for 
de cut, tit. 38. per that Purpoſe (3) every Tutor ought, even at the very Entry into his 
L. tutorem quen- Office, to make a true Inventory of all the Goods and Chattels of 
dam. C. de arbitr. his Pupil *; and to make a juſt and true Account of his Dealings in 


1 the Behalf of bis Pupil bh. And it is generally obſerved within the 


tut. direct. ſaid Province, that (4) every Tutor, as well Teſtamentary as other 
6 L. Tutor qu d. appointed by the Ordinary, doth enter into Bond with Sureties to the 


pertorium. ff. de ad- 


miniſtr. rut. L. tu Effect aforeſaid, according to the Diſcretion of the Ordinary i. In 


tores, vel curato- | | ; ed u 

res. C. de adminift. tut. Bar. in d. L. tutor. b L. 1. 6. offic, de tut. & ration. diſtrabhend. fl. i Hoc uſita- A 

tiſſimum eſſe infr. provinc. Ebor. certo certius eſt; uteunque jure civili tutor teſtatorius, vel dativus, ſatiſ- gc 
dare non teneatur, L. teſtamento. de teſta. tutel. L. 2. de confir. tut. ff. ä 3 fore; 


2 : Concerning 


th 
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Concerning the (5) Authority of a Tutor, as ſoon as he is confirm 
ed, he may ſeiſe upon the Body of the Pupil k, and may likewiſe - Aymo conſil. 18. 
take Poſſeſſion of all his Goods I. And if any do convey away the ! I. 1. f. de admi- 
Perſon of the ſaid Pupil, he may be convented, and in the End com- niſtr. tut. | 
pelled to reſtore him m. Likewiſe if any Perſon do detain any Thing = Gabr. lib. 5. com. 
belonging to his faid Pupil, recoverable in the Eccleſiaſtical Court, concluf. c. 1. n. 41. 


og . ſt Caſ.conſil. i 20. 
he is uſually convented by the Tutor in Behalf of the Pupil u. r. 

forte etiam ineidit 
in ſententiam excommunicationis, quia impedit executionem teſtamenti, per e. ſtatu. de teſta. lib. 3. provinci 
conſtit. Cant. Fitzh. Nat. Bre. fol. 44. Sed an debet agere, vel conveniri nomine tutorio, Bar. in L. I. 
$. ſuffie it. ff. de adminiſt. tutel. Brook Abridg. tit. Garthel. 2. 
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Furthermore, (6) The Tutor may ſell ſuch Goods belonging to | 
the Pupil, as cannot be kept until he come to lawful Age ®: But H. lex. C. de ad. 
other Goods which may conveniently be kept, until the Pupil agtain T0 ite 
to lawtul Years, and eſpecially Goods immovable the Tutor may I 
not ſell P. Inſomuch that if the Father by his Laſt Will declare, e Eadem I. lex. & 
that another Perſon ſhall have as well the Government and Educa- ibi Angel. & alu. 
tion of his Children, as the Diſpoſing, Setting, Letting, and ordering 
of their Lands: Yet nevertheleſs, the Tutor in this Caſe cannot ſell 
the ſaid Lands by Force of the former Words; for that the Meaning 
of the Deviſor may be collected to be ſuch, that he would that his 
Land ſhould be diſpoſed and ordered after a good Manner and Order 
for the Profit of his Children ; whereas if he ſhould ſell the Lands of 
the Children, that Kind of Diſpoſing thereof were after an evil Or- 


der, and contrary to the Meaning of the Teſtator d. q Dyer fol. 26. An, 
N | 28 H. 8. n. 170. 


$. XIV. By what Means the Tutorſhip is ended. | 


. The Tutorſhip is ended by divers Means. | | 

In Reſpec of the Pupil, the Tmorſhip is ended when he cometh 

to lawful Joe. | | | | 

. Sufficient Age in a Man at One and twenty, ſometimes at 
Fourteen. t 1773 

. Sufficient Age in a Woman at Twelve, Fourteen, and Sixteen _ 
Tears, in divers Reſpetts. | | = 

In Reſpett of the Tutor, his Office is ended, if he cannot be © 
Executor, or do excuſe himfelf. | | 68 

. Likewiſe if he be removed as ſuſpected, or become Lunatick, or 
Deaf and Dumb, or be abſent, and dic. | 

7. How the Twtorſhip is ended in Reſpett of the Form of the Tui- 


tion. 


HW 


. 


] * Tutorſhip (1) is ended by divers Means, whereof ſome do 


reſpect the Perſon of the Pupil, ſome do reſpec the Perſon of 
the Tutor, and ſome do reſpect the Manner and Form of the 'Tui-- | 
tion it ſelf r. | | | r Vigel. Method. 
. ; : | jur. civil. part 2. 
| lib. 5. c. 8. Wigand. Happel. traR. de tur. tit. 55, 56, &c- 
In (2) Reſpect of the Perſon of the Pupil, the Tutorſhip is finiſh- 
ed when the Pupil hath accompliſhed ſufficient Age. Sufficient (3) | 
Age in a Man is ſometimes at One and twenty Years, and not be- — e ee 


tore; ſometimes at Fourteen I. In (4) a Woman ſometimes at Minor quibue ca · 
| | $ ur pro 
majore, vide Repertor. Bertachni, verb. minor. gloſſ. & DD. in e. ex part. de refticut. ſpol. extra. 


Dd 3 Twelve, 
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* Tract. ce republ. Iwelve, ſometimes at Fourteen, and ſometimes at Sixtcen t. He 
| Bonk eG und, that is Ward by Reaſon of Lands holden in Kmights-Service, is not 

fol. 35. Brook, tit. out of Wardſhip until he be of the Age of One and twenty Years « 


e Lo ©. -.an, He that is Ward by Reaſon of Lands holden i Socage, is then out or 
| AH . Brac, de Wardſhip when he is of the Age of Fourtcen Years x, at which Year; 

leg. & conf. Angl. he may refuſe his Guardian, and call him to Account y. At the 
er rata: ſame Age alſo is the Tutorſhip ended, (if he have no Lands, but 
* Terms of Law, Goods,) and the Minor may then alſo call his late Tutor to Ac. 
"=y Prochein a. count ?: And if he will, he may then chuſe a Curator, either the 
y Marleb. c.17. an. fame Perſon that was Tutor, or ſome other . x 


52 H. 3. 3 RN 
L. indecorum. C. cum tut. eſſe deſin. Inſtit. quib, mod. tnt. fin. in princ, © Supr. ead. part. F. x. 
A Woman, as ſoon as ſhe is Twelve Years of Age, is out of the 

b Inſtit. quib. mod. Government of her Tutor Þ; unleſs ſhe be Ward in Reſpect of 
tut. fin. in princ. Lands, for then ſhe ſhall continue Ward until ſhe be Sixteen Years 
© Brook tit. Gard. old e; except ſhe be of the Age of Fourteen Years at the Death of 
8 3 her Anceſtors: For being of thoſe Years at her Anceſtor's Death, 
; ſhe may have an Husband able to do Knights-Service, ſhe ſhall not 


4 Tratt. de repub- be Ward d. 
lic. Ang. lib. 3. e. 8 
Fitzh. Nat. Bre. fol. 141. D. 
In Reſpect (5) of the Perſon of the Tutor, the Tuition is ended, 
L. teſtament. de jf he become ſuch a one as cannot be made Executor e, of whom 
Fin mk Mention is made hereafter f; or if he juſtly excuſe himſelf 8, (But 
5 Toft. tit. de er thoſe Laws concerning excuſing of Tutors and Curators are very 
cuſ. tut. ＋ *- ſeldom or not at all practiſed; for Tutors now-a- days are ſo far from 
1 excuſing themfelves, that on the contrary they ftrive and labour 
mightily to be admitted, turning that to a Benefit, which was wont 
Þ Olden. in L. 12. to be a Burthen h.) Or (6) if the Tutor be removed as ſuſpected, 
tab. tit. 3 the Tuition is determined i: (And he is ſaid to be a ſuſpected Tu 
— 4 Ang. lib. 5 tor, which dealeth not faithfully in his Office k:) Or if the Tutor 
cap. 5. become Lunatick; or Deaf and Dumb; or in that Caſe that he can- 
L. ** 4 not govern or adminiſter his Goods I, or if he die m; or is abſent, 
pen inſtit. de ſu- being taken of the Enemy n. | | 
8 L. complurima. ff. de tutel. L. poſt ſuſceptum de excuſ. tut 


* 6. ſuſpectus. Inftit. de ſuſp. tut. vel cur. 
m 1 Cojus bonis. C. de — furioſ. L. fi adrogati. ff. de tutel. 


In Reſpe& (7) of the Manner and Form of the Tuition, the Office 
and Authority of the Tutor is determined; as if the Tutor be ap 
pointed upon Condition, which Condition is broken; or if the Ju- 

$. przterea. In- tor be appointed during a certain Time, which Time is finiſhed *: 
t. 


pit. quid. mod- tur- In theſe and many other Reſpects (which for Brevity I omit) the Tu- 


fin. L. ſi adrogati. 1 a 
ſed erfi. & 9 fin torſhip is determined p. 


6. 
ff. de tut. . 1 | | . 
e Videant Juſtinianiſtæ Vigelii methodum juris eivilis, ubi perplures traduntur cauſe finiendi tutelam. 
: 4 29 + - . = - of # | 


$. XV. oi 


fed ip 


aſſignat 
tem de 
ſatisfaci 
non co 


V. Of 
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g. XV. Of the Quantity of Lands deviſable by Will. 


1. Of Lands, Tenements and Hereditaments, ſometimes all, ſome- 
times but Two Parts of Three are deviſeable. | 


x | Nr that I have ſhewed what Kind of Things may be deviſed 


by Will, it remaineth to ſnew how much is deviſable of Lands 
or Goods. | | 
And firſt (1) concerning Lands, Tenements and Hereditaments, 


- ſometimes they may be deviſed wholly, as Lands, Tenements and 


Hereditaments holden in Socage, or of the Nature of Socage-'Te- 

nure 2: Sometimes Two Parts of Three may be deviſed, namely, * Supra ead. part, 
of Lands, Tenements and Hereditaments holden in chief by Knights- * + 

Service, or of the Nature of Knights-Service in chief b; as appeareth 

more fully heretofore, where I have ſet down the Statutes at large. Eod. 6. 4. 


$. XVI. What Quantity of Goods or Chattels may be 
74 2 deviſed by Teſtament. 


I. Legacies to be paid out of the clear debtleſs Goods. Ee, 
2. The Executor compellable to pay Debts out of his own Pure, 
if he pay Legacies firſt. | | 
3. Funeral Expences to be dedufted out of the whole Goods. 
4. The Teftator may ſometimes bequeath all his debtleſs Goods, 
ſometimes half, and ſometimes but a third Part. | 
5. When half the Teftator's Goods is due to the Wife or Children. 
6. When the Wife and Children ought to have either of them a 
third Part. | | | 
7. Whether the Wife and Children ought to have any Part of the 
Debts due to the Teſtator. 
; ag the Wife and Children may claim any reaſonable Part 
eaſes. . 1 | 
9. Whether the Wife and Children may claim a reaſonable Part of 
Goods, where there is no Cuſtom. 


10. The Reaſon of the Law, which leaveth all to the Diſpoſing of 
the Teſtator. 


11. The Reaſon of the Cuſtom, whereby the Power of the Teſtator 
is reſtrained. | 


(Conewinß the Quantity of Goods and Chattels to be diſpoſed, 
this is firſt to be noted, That the Teſtator cannot bequeath 


any Part of the Goods, but where (1) ſomething remaineth clear, : 


the Funerals and the Debts due by the 'Teſtator firſt diſcharged e. e Bractan de legib. 
And therefore, if the Teſtator do bequeath any Legacies, where his & conſ. Angi. Ib.. 


Goods and Chattels will not ſuffice to diſcharge his Funerals and -= yp * — 
Debts, and (2) the Executor pay any of thoſe Legacies, before he fatam. C. de jure 
: 1 ; delib. In qua le 
aigratur ratio quare legatariis præferuntur ereditores: Nempe legatarii de luero captando, credicgres = 
tem de damno vitando contendunt. d. L. ſcimus. Et licet heres qui inventario legitime confe&o legatariis 
ſatisfaciat, ſecurus fit 2 civili adverſus ereditores, quibus eodem jure conceſſum eſt a&ionem intentare, 


non contra hzredem, ſed contra legatarios : Longe tamen aliter jure noſtro cautum eſt ; quo non logatarios, 


ed ipſum executorem eonvenire permittitur, ut ſtatim ſubjicitur. 


Dd 2 have ' 


_ — 3 


| 204. 8 What Things may be deviſed by Will. Part 11] 


have diſcharged the Debts, by Means whereof there is not ſufficient 
Goods left wherewith to pay the Teſtator's Debts : In this Caſe the 
Exccutor ſhall be charged with the Payment thereof out of his ow, 


._ 4 Fitz. Abridg. tit. Purſe d, as one that had waſtcd the Goods of the 'Teſtator e. 


Deviſe, n.1. Brook, | 2 © = 
Tir. Adminift. n. 37. Perkin. tit. Deviſe, fo. 109, © Dot: & Stud. lib. 2. c. 11. Quam coneluſionem facile 
admitterem, conſeio executore æris alieni. Sichard. in d. g. & fi præfatam. verb. 3. utilitas & Minſing. in ; 
ſed noſtra. Inftit. de hæred. qual. & diff. n. 12. Czterum quod nonnulli ex noſtratibus eandem cone luſionem 
extendunt, ut locum habeat vel ignorante executore alios eſſe ereditores; an iſtud verum fir dubito, durum 
eſſe non inficior, Et 1 fummus Juſticiarius Brook oppoſitam ſententiam tener, niſi ubi Principi quig 
fir debirum, quia regia debita ſus perieulo ſeire deber, Brook tir. Excc. n. 116. 


This then being underſtood, that no Legacy is due, but where 

there clearly remain ſome Goods and Chattels, the Funerals ang 

. -Debts firſt deducted, (for (3) funeral Expences are to be deduged 

J. ſeimus. 4. n forth of the whole Goods, both by the Civil Law f, and by the 


compuratione. C. k a : 
de * delib. Laws of this Realm #;) that which (4) remaineth, ſometimes the 


6 Fitzh, Nat. Brev- Whole, ſometimes the Half, and ſometimes the third Part, may be 


; : WO - n [ l 
— Ib, . io. bequeathed or deviſed by the Teſtator, according to the Diverſity of 


Brook Abridg. tit. theſe Caſes following: 
* The firſt Caſe is, when the Teſtator hath neither Wife nor Child 


at the Time of his Death. For then he may diſpaſs all the Reſidue 
„ Lindwood in e. Of his clear Goods and Chattels at his Pleaſure h. 


Star. de teſtam. lib. 


3. provincial. conſtit. Cant. verb. defundtum. Brafon de legib. & conſuetu. Angl. lib, 2. e. 26. Trad. de - 


pub. Ang, I. 3. c. 6. Fitzh. Brey. de rationabil. part. bon. 


The ſecond Caſe is, (5) when the Teſtator at the Time of his 
Death hath a Wife and no Child,' or elfe ſome Child or Children, 
but no Wife. In which Caſe, by a Cuſtom- obſerved, not only 
throughout the Province of Jork, but in many other Places beſides 
within this Realm of England, the Goods are to be divided into 
Two Parts; and the Teſtator cannot bequeath any more than his 
: Part, that is to ſay, the one Half : For the other Half is due to the 
1 & Wife, or elſe to the Children, by Virtue of the ſaid Cuſtom i, And 
om Pra. jf the Teſtator have a Wife and à Child or Children, which Childis 
Heir to the Teſtator, or which Children were advanced by the Fi 
ther in his Life-time; in this Caſe likewiſe the Goods are to be di- 
vided into Two Parts, whereof the Wife is to have one Part to her 
x Lib. qui inſeribi- ſelf, and the other Half is at the Diſpoſing of the Teſtator k. 


tur Labridgment 
dez caſes, edit. An. Dom. 1 599. f. 181. f. 15. n. 2. 


The third Caſe is, (6) where the Teſtator leaveth behind hin 

both a Wife, and alſo a Child or Children. In which Caſe, by the 

Cuſtom obſerved in divers Places of this Realm of England, and 

namely within the Province of Tor, the Teſtator cannot bequeati 

2 & compuret- any more of his Goods than the third Part of the clear Goods l: For 
chiepiſcopi Ebor. in this Caſe the ſaid clear Goods are to be divided into Three Parts 
Lindw.Bra. & Fitz- whereof the Wife ought to have one Part, the Child or Children an- 


herb. ubi ſupra. other Part, and the third Part (which is called the Death's Part) re- 


. maineth to the Teſtator, by him to be given or bequeathed to whom 
»Lindwood. Bract. he thinketh good m. So that the Child or Children be not Heir to 


et Fitzh, in Jotis tho Teſtator their Father, or advanced by him in his Life- time: 


Ny” For then the Goods of the Deceaſed are to be divided into Two 
Parts, whereof the Teſtator's Wife is to have the one Half, and the 


v Froh, Nat. Pre. other Half remaineth to be diſpoſed by the Teſtator n. And if the 


ubi ſuprg. = 
| 4 Teſtator 
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diſputati 

7 nungu 
rum, Brs 
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| diſputationem inquit: Et fuit dit pur ley M. 32 Hen. 8. que ceo ad eftre miſe en ure come un commen ley, 
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'Feſtator have Wife and Children, whereof one is Heir, another ad- 
vanced, and ſome not advanced by their Father in his Life-time : In 
this Caſe the Goods of the Deceaſed ſhall be divided into 3 Parts 
whereof the Wife ſhall have one, the Child or Children not advan- 
ced another, and the Third ſhall be in the Power of the 'Teſtator, to 
be diſpoſed according to his Will . And if the 'Teſtator, by his Fitzherb. Bracton, 
Will, bequeath a Sum of Money, or a Leaſe, or ſome other Thing Lindw. D. Smith, & 
to ſome of his Children not advanced by him in his Life-time in . 
Lieu and Satisfaction of his filial Portion due unto him by the Cu- 
ſtom of the Country: Vet the filial Portions due to the reſt of the 
Children not advanced ſhall not be augmented thereby: Neither 
ſhall the whole third Part of the Teſtator's Goods be divided a- 
mongſt them; but that filial Part or Share, otherwiſe due to, the 
Child, in Lieu whereof he hath a Legacy bequeathed unto him 
doth belong to the Executors, in caſe that Child accept of the Le- 
gacy in Lieu and Satisfaction of his filial Portion P. Which Thing is e Ita non ſemel ac- 
left to his Choice, ſo that he may either accept the Legacy, or re- epi, & ita ſæpius 
fuſe the ſame, and challenge his filial Portion ; as hereafter more ful- nn, 
ly is ſet down 1. 3 ns 8 a Vide in ead. part. 
And here Note, that (7) where the Wife or Children ought to “18. 
have a ratable Part of the Goods of the Deceaſed, be it a third Part, 
or Half, as the Caſe yieldeth ; there alſo they ought to have a like 
Part of the Debts due unto the Teſtator, after they be recovered by 
the Executor or Adminiſtrator ; for then they are numbred or ac- 
counted amongſt the Goods of the Teſtator, but not before r. But : Brook Abrid. tit 
(8) of Leaſes, the Wife and Children cannot have any ratable Part Exec. n. 113. Si- 
within the Province of Iprꝶ, or other Places where they have been _ 2 
accuſtomed to have their ratable Part of the movable Goods and rum — has 
Debts recovered, unleſs the ſaid Wife or Children, demanding their 222 probata, fine 
ratable Parts of Leaſes, do prove that by ſpecial. Cuſtom of that — av 
Place (namely of that City, County, Deanery, or Pariſh where the rt recepto 'magis | 
Teſtator dwelled, and had ſuch Leaſes) the Wives and Children **fonum- 
were accuſtomed to have their ratable Part, as well of the Leaſes, 
as of the movable Goods of the 'Teſtator; which ſpecial Cuſtom be- | 
ing proved, they may recover the ratable Part as before ſ. enn ts ths 


F g | 4 rationab. part. i 
— 1 N ae non ſolum bonorum, ſed * catallorum. Atque hue facit quod habemus 2 
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The fourth Caſe is, when (9) there is no ſuch Cuſto ividi 
the Goods of the Teſtator into — Parts, or into 15 own 2 
is beforo- mentioned. In which Caſe, albeit ſome were of this Opi- 
nion, that even by the Common Laws of this Realm, the clear 
movable Goods were to be divided into Three Parts, or into Two 
Parts, as before, whereof the Wife and Children were to have their 
Parts t; and conſequently, that the Teſtator could not diſpoſe any © Glanvil lib. 3. 
more than the Half or Third, being the Death's Part: Nevertheleſs ;/ . — 
others (whoſe Opinion hath prevailed) do hold the contrary, to wit N. 3 E. 3. 25. 
that there is no ſuch Diviſion to be made by Force of the Common Fitz; reſponſ. 6. E. 


Laws of this Land, but only by Force of Cuſtom u; and conſequent- Par. Book 34 N. b 


hae ſententia ſietit Glandevile, antiquus hujus regni juri 2 
0 ande vile, antiquus hujus regni jurifconſultus, motus per ſtatut. de Magna Chart. 
ut refert Fitz. in d. Brevi de rationab. part. bon. & Per Brook de e bon. fic enim — 8 


nunquam demurr, & ideo videtur que ceo eſt le commen ley. « Fitzh : 
rum, Brac. de legib. & conſuer. Angliz, li. 2. 26. Tract. — Angl. I. 2 - 8 88 * W 
| = ly 2 | 


ran — — a = : - 


———_ 
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N. B. 122. b. Writ in the Regiſter is grounded upon a Cuſtom x. 


7 Inſtit. part 2. fo. Writ de rationabili parte bonorum, that Statute ſaves it J. But it 
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ly, that it is lawful for the 'Teſtator, by the Laws of this Realm, 
(except in thoſe Places where the Cuſtom aforeſaid is obſerved,) to 
diſpoſe all the whole Reſidue of his Goods (his Funerals and Dehts 
deducted) at his Liking, and that the Wife or Child can claim no 
more thereof but according as the Teſtator ſhall deviſe by his Teſta- 
ment. | 

The Writ de rationabili parte bonorum doth not lie by the Com- 
mon Law, but there muſt be a particular Cuſtom for it : And the 


* Regiſt. 142. F. 


And the Saving in the Statute of Magna Charta, c. 18. doth not 
create a new Right, but doth preſerve the antient : And therefore 
where ſuch a Cuſtom is, that the Wife and Children ſhall have the 

33" was never the Common Law, (though there be great Vafiety in 
Books) as it doth appear by Pratt. and other antient Authors and 
Authorities. Bratt. lib. 2. fo. 60, 61. Mirror, c. 5. g. 2. Glanzil, 
lib. 12. c. 20. 31 H. 8. rationabili parte bonorum, 7. 6. Inflitn, 
part 1. fo. 176. b. Bratt. lib. 2. c. 26. Fitz. Detinue, pl. 58. A. 40 

E. 3. fo. 38. Fitz. reſponſ. 47. H. 39 E. 3. fo. 64. Office of Executor, 

Fo. 150. That it is by Cuſtom in Suſſex, vid. P. 39 E. 3. 9. Raftal; 
Entries, tit. Rationabili parte bonorum, Fo. 541. a. So in the Coun- 
ty of Nottingham, M. 6 Car. Sherwin verſus Cartwright. Hu. 
tous Rep. fo. 109. So alſo in Yorkſhire. Cok. lib. Intrationun, 

0. 56 | 
: But the Adminiſtrator of a Man who dieth Inteſtate, or Execu- 
tor of any that maketh no Diſpoſition of his whole perſonal Eſtate, 
Goods, Debts and Chattels, that Adminiſtrator or Executor, after 
the Debts paid and Will performed, ought not to take any Thing to 
his or their own Uſe; but ought, though there be no particular Cu- 
ſtom, to divide them, according to the Statute of Magna Charts, 
c. 18. and the ſaid antient and later Authorities may guide them 
therein. And this Right doth the Statute of Magna Charta ſave by 
theſe Words, Salvis uxori & liberis ſuis rationabilibus partibus ſui, 
And the Executor or Adminiſtrator ſhall be allowed of this Diſtr 


þ : , ISLES * _ II. . . 0 * — ' . Wo” ** 
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' bution according to this Statute upon his Account before the Ordins- 
 Inftir, part 2. fo. Ty *. Yet Debts by ſimple Contract ſhall be allowed before the 
33+ reaſonable Part. 2 E. 4. 13. 2 H. 6. fo. 16. Lib. 9. fo. 88. Pit 

| chon's Caſe. | 
It hath been much controverted, whether the Ordinary hatl 

Power to compel the Adminiſtrator to give Portions to Children, or 

to allot and diſtribute filial Portions to the Deceaſed's Children out of 

his Eſtate. If the Ordinary attempt this either before or after the 

Granting of Letters of Adminiſtration, it hath been held, that the 

a-C. lib. 8. fo. 135: Adminiſtrator might have a Prohibition “. 

Neither hath he any Power to make any Diſtribution of the Su- 


» M. 15Jac.inC.B. pluſage, nor to take any Bond for to anſwer the ſame b. 


Tooker and Loames's : | | 
Caſe. Hob. Rep. fo. 191. Slawny's Caſe, Hob. Rep. fo. 83. Moor 864. S. C. 


If the Ordinary might diſtribute, then the Adminiſtrator might be 
© Braifty's Caſe, charged de bonis propriis;. for there may be dormant Debts, and 
—_ part 1. fo. vhich are unknown ©. : | 
* vet notwithſtanding, it's uſual for the Ordinary to order and allot 


2H. 13 Jac.Heſow's Diſtributions of filial Portions, and therein Prohibitions are not often 
Caſe. C. lib. 9. T: granted at this Day d. 


4 


3 Jac. Davys's Caſe, 1 
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It was reſolved in Sir Jo. Bennet's Caſe, that when a Man dies 
Inteſtate, the Ordinary may diſpoſe Part of the Goods of the Inteſtate 
to pious Uſes, but with the Cautions following: 1. That it be after 
Adminiſtration granted, and the Inventory made: 2. The Admini- 
ſtrator ought to be called to it: 3. The Uſe ought to be publick 
and pious: 4. It ought to be expreſſed in particular: 5. There 


' ought to be a Decree made of it, and entred on Record . 1 20 Tac fa 


mera Stell. Sir Jo. 
Bennet's Caſe. Inſt. part 3. fo. 150. 


By the Statute 21 H. 8. it was enacted, that Adminiſtration ſhall ar H. 8. c. 3. 
be granted to the Widow or next of Kin of the Inteſtate, or to | 
both, as the Ordinary ſhall think fit, taꝶing Security for the true 
Adminiſtration of the Goods; but in theſe Securities this Clauſe was 
uſually inſerted, (ig.) That after Debts paid, the Surplus ſhould 
be diſtributed, as they (the Ordinaries) ſhould dire ; but in Slaw- 
ney's Caſe before- mentioned, my Lord Hobart was of Opinion, that 


N they could not impoſe any other Condition in theſe Securities by 


Bond than truly to adminiſter; and in Tooker's Caſe, that Clauſe | 
was firſt conteſted: And in f Fotherby's Caſe about Four Yeats after- f Cro, Car. 62. 
wards, the Queſtion was, whether the Ordinary had any Power to Eitt. Rep 21. 
compel the Adminiſtrator to diſtribute the Surplus; and it was ad- 
judged that he had not, becauſe by the Statute 31 Ed. 3. he is obli- 
ged to grant Adminiſtration, and that being done, he hath executed 
that Authority which he hath by Law, and from that very Time 
the Property of the Goods is veſted in the Adminiſtrator: And fo it 
was adjudged in s Leoann's Caſe, that after Adminiſtration is grant- * Cro. Car. 2or. 
ed, the 9 had an abſolute Right to the Goods, and that . Jones 228. S. C. 
the Ordinary had nothing farther to do; and ſo it was likewiſe ad- * Matthews v. Davin. 
judged in the Caſes cited in the h Margin. I 
Afterwards the Ordinaries made uſe of that Liberty which they 
had by the Statute 21 H. 8. which was to grant Adminiſtration, 
either to the Wife or to the next of Kin, and they uſually computed Hugtes v. Hughes 
to how much the Surplus would amount, and then to grant Admi- 1 Lex. 233: 
niſtration either to the one or the other, who was willing to give Se- "M 
eurities to make Diſtribution, as they ſhould apponnt. 

But now all theſe Diſputes and Controverſjes are fully determined, 
for by a late i Statute it is enacted, That the e hall: call | 22, 23 Car. 2. 
Adminiſtrators to account for and touching the Goods 55 any Perſon ap · 10 Anno 1650 
dying Inteſtate, and order and make juft and equal Diſtribution of 
what remaineth clear (after all Debts, Fanerals; an 77% Expen- 
ces firſt allowed and deducted,) among ft the Wife and Children, or 
Childrens Children, if any ſuch he; qr otherwiſe to the next of Kin- 
dred to the dead Perſon, in equal Degrees, or thoſe that legally re- 
preſent their Stocks pro ſuo cuique jure, according. to the Laws in 
ſuch Caſes, and in Manner and Form following : That is to ay, 
one third Part of the. ſaid Surpluſage to the Wife. of the Inte ate, 


and all the Reſidue by equal Portions to and amongſt the * Children A Queſtion hath | 


of ſuch Perſons dying Juteſtate, and ſuch Perſons as legally repre- been, that where 


ſent. ſuch Children, in Caſe any of the ſaid Children be then dead; bne dies Inteltare 

l * * . Rr, > leaving but one Child, 
other than ſuch Child or Children (not being: Heir at Law) who ſhall whether fach Child 
| 6 f r 2 2 can be compre- 
bended under the Word Childre in this Statute: And adjudged that it hall, and thereſore where the . 


al Inteſtare, leaving one Son, who likewiſe died Inteſtate, and Adminiſtration being granted to the next of i, | 
Lin of the Son, an Appeal was brought by the next of Kin of the Father, but he did nat prevail. 3 Mod. 58. 


Palmer verſus A/licock, For by this Starute a Right is veſted in the Child. Bun v. Shove. Shower 25. 
| hade 


* "i 
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have any Eſtate by the Settlement of the Inteſtate," or ſhall be ada. 
ced by the Inteſtate in his Liſentiue, by Portion or Porticns equi] 


to the Share which ſhall by ſuch Diſtribution be allotted to the dt 


Children, to whom ſuch Diſtribution is to be made, &c. And tj; 

Heir at Law, notwithflandins any Land that he ſhall have by Yi. 

ſcent, or othereiſe, from the Inteſtate, is to have an equal Part jy 

the Diſtri but iom with the reſt of the Children, &c. And in Ci, 

there be no Children, nor any legal Repreſentatives of them, they 

one Moiety of the ſaid Eftate to be ullottcd to the Mife of the Ine. 

ſtate; the Reſidne of the ſaid Eſtate to be diſtributed equally to even 

of the next of Kindred of the Inteftate, «ho are in equal Degree, ang 

! A Man died In- thoſe who legally repreſent them. | Provided, that there be no Repre- 
teſtare vichourWifo ſentations admitted among ft Collaterals after Brothers ond Siſter; 
Quettion was, whe- Children. And in Caſe there be no Wife, then all the ſaid Eſtate 1 
ther the Siſter of be diſtributed equally to and among ft the Children, &c. And no ſuch 
agen — _ Diſtribution to be made till after one Tear after the Inteftate; 
fribution with the Death ; or without ſufficient Security to be given by thoſe to whon 
— of theWhole- uch Diſtribution Mall be made, for refunding back to the Admini- 
irefts, char ſtrator, (according to each one's ratable Proportion,) in Caſe of the 


tute dire&s, that : 
the Surplus hall be Iuteſtatè s Debts afterwards ſued for and recovered, or otherwiſe duly 


civided amoreft the made to appear. For other Proviſoes and Limitations the Reader 
in in equal Degree: 


Adjudged that the MAy conſult the Statute. 


Half-blood may as : : 
roperly be intended the next of Kin as the Mbole blood; for tho“ tis only the Half, yet tis the ſame Blood 


P 
with the Whole. Smith verſus Tra:y. 1 Mod. 209. 2 Mod. 204. S. C. Jones 98. S. C. 1 Vent. 316. 1 Vert, 
437. S. P. Lev. 173. S. C. ; | 


One of which is, (oiz.) That all Ordinaries having Power t1 
grant Adminiſtration, ſhall take Bonds with Sureties, in the Nan 
of the Ordinary, with a Condition to exhibit a true Inventory of the 
Goods, and truly to adminiſter the ſame ee. to Law ; and t0 
make a true and juſt Account thereof, and to make Diſtribution of 
the Surplus, as before-mentioned, (viz.) one third Part to the Wit 
of the Inteſtate, &c. | 
29 Car. a. cap. z. And by the Statute 29 Car. 2. tis declared, That the aforeſaid 
Statnte 22 Car. fhall not extend to the Eſtates of married Monen 
who die Inteftate, but that their Husbands may have Adminiſtration 
of their perſonal Eſtates, as before the Making the ſaid Att. 
An Eſtate for the Life of another ſhall go to the Executors ot 
Adminiſtrators of the Party that had the Eſtate, and be Aſſets in 
their Hands, if no Deviſe thereof is made, or no ſpecial Occupant. 
The Inteſtate died ſeiſed of a Tenement which he held for Te- 
Lives, and the Adminiſtrator was ſued in the Spiritual Court for 
Diſtribution ; he exhibited an Inventory, but left out the Eſtate fo 
Lives, as not diſtributable by the ſaid Statutes: And adjudged that 
it was not, for it was a Freehold. 2 Salk. 464. Oldham verſus 
Pickering. | 
The ſaid Stat. 22 Car. was made perpetual by the Stat. 1 Jac. ? 
cap. 17. with this Addition, That an Adminiſtrator ſhall not be di 
ted into any Court, &c. to render an Account of the perſonal Efiat 
of the Inteſtate, otherwiſe than by an Inventory thereof, unleſs i 
the Inſtance of ſome Perſon, in Behalf of a Minor, or having 0 
Demand of ſuch Eftate as a Creditor or next of Kin ; nor ſhall be 
compellable to account before any Ordinary, &c. otherwiſe than © 


2 | ”y 


nihil ha 


noviſſin 
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nihil habet parens pro legitima relinquere. Claud. Battandier, tract. de legitima, e. 13. 


tk. 8 


res — 
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Ind if after the Death of a Father any of his Children die In- 
teſtate without IWife or Children, in the Life-time of the Mother, e- 
very Brother and Siſter, and their Repreſentatives, ſhall have am e- 

ual Share with her. _— 

A Bill in Chancery is proper to have a Diſtribution of the perſo- Aua v. Howard, 
nal Eſtate, and therefore where ſuch Bill was brought, and the De- Vern. 134. 
fendant demurred, for that Diſtribution ought, to be made in the 
Spiritual Court ; the Demurrer was over-ruled, for there being no 
negative Words in the Statute, a Bill for Diſtribution is proper. | 

The Teſtator deviſed particular Legacies to his Children and F fer verſus An. 
Grandchildren, and 10 J. a- piece to his Executors ; decreed that the * Vern. 475: 
Surplus ſhall not go to them, but be a Truſt for the Children. 

But in the Opinion of ſome, (10) the Law of this Land, which 
leaveth all the Reſidue to the Diſpoſition of the Teſtator, Funerals 
and Debts deducted, ſeemeth to have better Ground in Reaſon than 
any Cuſtom or Statute, whereby he is forced either to leave TWO 
Parts of Three, or at leaſt the one Half to his Wife and Children m. u Brad. d. l. a. e. 26, 
For what if the Son be an Unthrift, or naughty Perſon 2 What if 
the Wife be not only a Shrew, but perhaps of worſe Conditions ? Is 
it not hard, that the Teſtator mult. leave either one Half of his 
Goods to that Wife or Child, or more, for the which alſo perad- 

venture he had laboured all his Life? Were it not more Reaſon 

that it ſhould be in the Liberty of the Father, or Husband, to diſ- 

poſe thereof at his own Pleaſure 2 Which when the Wife and Chil- 

dren underſtood, it might be a Means whereby they might become 

more obedient, live more virtuouſly, and contend to win the Good- | 
will and Favour of the Teſtator n. Theſe Reaſons make for the a Hiſce rationibus 
'Teſtator, and for the Equity of the Common Law, which leaveth * Br Fer 
the whole Reſidue to his Diſpoſition. e r 


jus regn. d. c. 26. 
. cui adde Rebuff. 
in L. obyenire, de verb. ſignif. ff. fol. 682, 


But (11) the Cuſtom, whereby the Liberty of the Teſtator is re- 
ſtrained, is not without Reaſon alſo. For where it is asked, What 
if the Child be an Unthrift, the Wife worſe than a Shrewe So it 
may be demanded, What if the Child be not an Unthrift, but fru- 
gal and virtuous? What if the Wife be an honeſt and modeſt Wo- 
man? Which Thing is rather to be preſumed o. But if it be not a- c. dudum. &e. ul 
miſs to fear the worſt, then on the contrary, what if the Teſtator be 37,00 prefump. 
an unnatural Father, or unkind Husband 2 Perhaps alſo greatly in- de probac. conclul. 
riched by his Wife, whereas before he was but Poor ? Standeth it not 122. 
with as great Reaſon that ſuch a Wife and Children ſhould be pro- 
vided for, and that it ſhould not be in the Power of ſuch a Teſtator 
to give all from them, or to beſtow it upon ſuch as had not ſo well 
deſerved it, and by that Means ſet his Wife and Children a begging ? 
Surely the Cuſtom hath as good Ground, in Reaſon, againſt leud 
Husbands and unkind Fathers, as hath the Law, in meeting with 
diſobedient Wives and unthrifty Children p. r Mediam viam e- 

| legit Juſtinianus, 


tam quoad uxorem, quam quoad liberos. Nam quod ad uxorem attinet, jubet Imperator, illa bona reſtitui, 
_ marito vel ab ipſa uxore, vel ab alio puptiarum cauſa, nempe ad ſuſtinenda matrimonii onera, donata 

ere. I. 2. ſol. matr. ff. Bar. in Rub. ſol. matr. ff. n. 21. 1 wp autem attinet ad liberos jure civili, Aſſis 
nunc triens, id eſt, tertia pars totius patrimonii, nunc ſemis ſeu dimidium aſſis, pro legitima debetur. Auth. 
noviſſimo, C. de inoffic. tefta, Quæ quidem legitima gratis tantum liberis deberi intelligitur : Nam ingratis 
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C. XVII. If the Teſtator do bequeath more than he 
may, which Legacy is to be prefer'd, or what other 
Courſe is to be followed. 


1. If the Teftator bequeath more than the Death's Part, &«lcther 
one Legacy is to be prefer d before another. | 

2. Divers Opinions about this Queſtion. 

3. Firſt, concerning this Oneſtion, we are to confider other 
there be an Inventory, or not. TE 

4. An Inventory being made, the Legatary need not pay any on: 
whole Legacy, where there is not ſufficient to pay the rel. 

5. Certain Caſes wherein an Inventory being made, the Executor 
is forced to diſcharge ſome Legacies wholly, though there be 
not ſufficient Goods wherewith to diſcharge the reſt. 

6. If the Executor pay to ſome Legatary his whole Legacy, whe- 
ther he thereby tie himſelf to pay the reſt wholly alſo. 

7. Whether the Legacy, being unduly paid, may be recovered. 

8. No Inventory being made, how far the Executor ts bound to 


pay Legacies. 


OW that we have ſeen when the Teſtator may diſpoſe all the 
Reſidue of his clear Goods, or Half, or but the third Part on- 
ly ; and what be the Reaſons of enlarging or reſtraining of the Li 
berty of the Teſtator in that Behalf: Foraſmuch as it doth often 
fall out in Fact, that (1) the Teſtator doth bequcath more by his 
Teſtament than he may by Law or Cuſtom ; (that is to ſay, mote 
than the whole Reſidue, where he may diſpoſe all; or more than - | 
the Half, where he can give but the Half; or more than the Third, 
where he can give no more but the Third ;) I ſhall examine which 
of the Legacies are firſt to be diſcharged, and whether that Legata- 
ry who is firſt named in the Will ought to have his Legacy firſt an- 
ſwered before the reſt, and he that is named in the ſecond Place, 
to have his Legacy next, and ſo the Third, and Fourth, until tho 
Death's Part be wholly ſpent, and then the reſt of the Legataries 
to have nothing: Or whether the Executor may gratify which of tho 
Legataries he will, without Difference, whether he be firſt or laſt 
named in the Will: Or elſe whether ought every Legatary to make 
a ratable Deduction from every Legacy, to wit, from the greater 
Legacy the greater. Part, and from the leſſer Legacy the leſſer Part, 
proportionably, ſo that the Legacies do not excced the Death's Part, 
and that the Death's Part may ſuffice to pay the Legacies. 
It ſeemeth (2) by the Opinion of ſome, that a ratable Part is to 
be deducted and taken from every Legacy: And that it is not in the 
Power of the Executor to zratify any one Legatary to the Prejudice 


1. fi quis teſta- Of another Legatary, whether he be firſt or laſt in the Teſtament 4; 
mento. g. apud Ju- but rather, if the Executor 2 to one Legatary his whole Legacy, 
elt t 


lianum. ff. de leg. 
aſ. ibid. Paul. 


1: that then he bindeth him o pay to the reſt of the Legatarics 


gftr, in L. ſei- their whole Legacies alſo 7. 
mus. 5. legitimam 


creditorib. C. de jure delib. 2 In Auth. de hared. & falcid. 5. non autem. & ibi Bar. 
5 3 
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An Executor made a Leaſe fof-Years of Lands which were de- Nee! verſ. Robinſon. 
viſock to him, rendring Rent; and this was in Truſt for T. C. who 1 Vent. ;. 8 C. 
exhibited a Bill in Equity for this Rent; the Executor confeſſed the © 
Deviſe and Leaſe, but ſaid, that great Loſſes had happened to the 
Eſtate of the Teſtator, and that he had paid great Sums of Money 
to ſatisfy his Debts; and therefore prayed that he might retain the 
Rent to re-imburſe himſelf: It was deereed, that tho a Legatee 
ſhould refund againſt Creditors, if there was not ſufficient Aﬀets to 
pay all the Debts, aud likewiſe againft L egatees, where all of them 
have not an equal Share in regard of Aſſets falling ſhort ; yet an 
Executor himſelf ſhall never bring a Legacy back when he hath 
once afſented to it, unleſs he paid the Debts of the Teſtator by Com- 
pulſion ; and if the Spiritual Court give Sentence for a Legacy, 
without taking Security to refund, a Prohibition will be granted. 

Where a Specifick Legacy is deviſed, the Legatee muſt have it Brown verſus 4%, 
intirc, tho' there are not ſufficient Aﬀets to pay the reſt of the Lega- * Vern. 31. 
cies; but if 100 J. is deviſed to T. S. and ſeveral Money Legacies 
to others, and the Teſtator directs, that the Legacy of 100 J. ſhall 
be paid in the firſt Place; yet if the other Legacies fall ſhort, the Le- 

atce of 100/, muſt make a proportionable Abatement of his Legacy. 

If the Executor do make an Inventory, then it is in his Power 
and Choice to pay to which of the Legataries he will his whole Le- | 
gacy (: Like as it is in his Choice to pay to which Creditor he will c 1. ſeimus. g. & 6 
his whole Debt *, albeit he be not ignorant of other Debts of the prefatam. C. de 
ſame Nature u: And that Payment being made accordingly, and no Je. _ we peg 
Aſſets remaining in the Hand of the Executor, the Legatary hath Mes. Bern in 
no more Remedy againſt the Executor for his Legacy, than hath cat inter Param. & 
the. Creditor for bis Debt, who by the Laws of this Realm is utter- Bang Jig e St 
ly excluded; and by which Laws it is lawful for the Executor to 20 lib.  B. 20 li. 
gratify which of the Creditors he will x, ſaving in certain Caſes elſe- © C. 20 li & fair | 


ſon exec. & moruſt, 
aiant biens forſque 
1 : 3 | al value de 20 li. 
Ore il eſt in election de executor, a queux de eux trois il voyl payer lez 20 li. & fil payer a Iune, lauter ne 
poyer contradire ceo, ne ad aſcun remedy pur ſon legacy.. fol. 545. t g. & fi prefatam. - Ek hoe ita 
jure hujus regni, ut infra part. 6. $. 16. ſecus jure civil. ur eod, 6. 16. * Do. & Stud. lib. 3. g. 19, 
J Infra part. 6. 9. 16. a Sao 


It is then (3) firſt to be conſidered; whether the Exccutor do make 


an Inventory, or not. | | 


If (4) the Executor do make an Inventory, according to the Laws 
and Statutes of this Realm, then he need not pay any Legatary x, 
his whole Legacy 2, though he be firſt named in the Will a. (mean,, af 1 
where there is not ſufficient to anſwer every Legatary his whole Le- L. ſeimus. 5. I'ma 


acy,) but may retain a rata ing te Proportion ereditaribus. C. de 
gacy,) y n a ratable Part, according to the Proportion jn Geld Alex 18 


1 aforeſaid b; ſaving (5) in certain Caſes: Whereof one is, when ſome 1 L.$. & fi prefa- 
ſpecial Thing is bequeathed, as the Teſtator's Signet, or his white tam. 


2 ſaſ. in L. fi quis 


bz Horſe; which ſpecial Legacy (as ſome do deem) is to be ſatisfied and toll -6 apad ful. 
| paycd wholly, without Diminution, in reſpec of any other general d. leg, 1. PD 
Legacies; or of Legacies which do conſiſt in Quantity e. Another * Imo jure civili 


egatarius eue 
O 


Caſe is, when the Legacy is to be diſtributed 12 pios uſus d; where- infebire lutam 
un though ſome be of Opinion, that this Legacy is to be wholly ſa- reſtituere tenetur. 
_ tisfied before other Legacies general, or conſiſting in Quantity; yet 


Caſtr. & Alex. ubi 
ſupr. unde fruſtra 


by the common Opinion, received and approved of by the beſt later peteret, quod ſta- 
tim reftituerer. c. 


colo de reg. jur. 6. non tamen poteſt executor faleidiam retinere. Spec. de Inſtr. edit. $. xij. n. 26. e Jaſ. 


poſt Paul. de Caſtr. in d. L. ſiquis teſt. 6. apud Tul. uamyis non negem propoſi tionem hanc non fine difficul- 
late procedere, © 4 Cakrenſ in d. 9. = ul , OT MOR : 


E e 2 Writers, 


— 
— 


—— — = 
„ — 


10 


— 


— 


— 


e Things may be deviſed by Will Pare Il 


| Writers, this Legacy hath no ſuch Privilege warranted by Law, to 
be prefer d before the reſt e. Another is, when the Father doth be- 
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—— queath ſomething to his Daughter for her Dowry, or towards her 


egatis piis non de- 


ducatur falcidia, Marriage fo Another is, when the Teſtator doth bequeath any 


tamen hoc proce- Thing in Satisfaction or Recompence of ſome Injury by him done, or 


dit quoad commo- : | : 
dum reſtaroris: Se. of Goods evil gotten 8; For thoſe Legacies alſo are not to be dimi- 


cus quoad damnum niſhed, by Reaſon of other general Legacies, or Legacies conliſting 


itandum, fi lega- : : : * 
wy eee 6c __ in Quantity, the which ſhall remain wholly unſatished, rather than 


mam vel vires pa- thoſe foreſaid Legacies ſhall be diminiſhed. And conſequently, in 


8 theſe Caſes it is not in the Power of the Executor to gratify any o- 


in patrimonio, & ther Legatary at his Election h. 


centum quinqua- ; ; 2 
ginta crogavit, partim ad pias cauſas, partim ad profanas; tune enim legata utrinque minuuntur, & redu- 


cuntur ad modum & menſuram p:trimonii teſtatoris: Deinde de profanis detrahitur falcidia, non de piis. Ita 


tenet Bart. d. Auth. ſimiliter cum pluribus per Tiraquel. allegatis, ex cujus relation. hanc quoque communem 
aſſerit Vaſqu. de ſuceeſſ. progreſſ. tit. 3. f. 26. f Caſtrenſ. ubi ſupra. s Caſtrenſ. in $. Federie. de ſe- 
his conſil. 243. Paul. de Caſtr. in d. apud Jul. cujus conſilio hæe ſunt mente tenenda, quia (inquit) ſunt 


ſingularia. 


Furthermore, (6) If the Executor do make an Inventory, and af. 
terwards pay to ſome Legatary his whole intire Legacy, yet is he 
not thereby tied to pay the reſt of the Legacies wholly, (the Death; 
Part not being ſufficient:) And this is undoubtedly true, if the Exe 


i Plow. in cat in · cutor were ignorant of other Legacies given by the Teſtator i, ex. 
of Meng oe — ceeding the Death's Part, when he did pay the whole Legacies l. 
. . But (7) neither the Executor nor any other Legatary can reclaim 


ro Bar. feripſit, 5 
quod heres ſubtili- or recover that Overplus paid, and delivered to the Hands of the 


ter ſeu ſeienter un! Le ata as u d | id hi . f ct th t h . 
tario i li. Leg . TY, nduly paid unto him, in recipe at t ero 1S not 
4 Hyg) ſufficient to pay all the reſt of the Legacies out of the Death's Part!, 


ter ſolvens, omni- 

bus aliis in ſolidum 

ſolvere compeltitur, omni penitus inconftantia amota, intelligendum eſt fine deductione falcidiz, id eſt, quar- 
tz hzredi debitz. (Bar. in $. non autem. de hæred. & falcid. in Auth.) Nec enim dixit, neque profecto ſom- 
niavit Bartolus, hzredem compellendum ſolvere reliqua legata fine diminutione legatorum, quæ ſuperant 
vires hæreditatis, facto ſcilicet inventario. DD. in Auth. ſed cum teſtator. C. ad L faleid. k L. ſeimus þ, 
& fi præfatam. C. de jure delib. & ibi gloſſ. ibidem. ! Hoc verum jure quo nos utimur, quo neque execu- 
tori neque 1 competat indebiti eondictio, vel aliqua actio quæ ſapiat ejus naturam. Imo vero vel 
iplo jure civili, uteunque ereditoribus vel legatariis per hujuſmodi actiones ſubveniatur; at certe executori 
legis Faleid. vel Trebel. beneficium prorſus denegatur. Spec. de Inſtr. edit. $. nunc vero aliqua, n. 26. 


If the Executor enter to the Teſtator's Goods, and will make 
(8) no Inventory thereof, then may every Legatary recover his 
m L. ſeimus. C. de whole Legacy at his Hands m: For in this Caſe the Law preſumetb 


jure delib. buc fa- that there is ſufficient Goods to pay all the Legacies, and the Exc 


— ns. de cutor doth ſecretly and fraudulently ſubſtract the ſame u: Whereas 


i otherwiſe the Executor is preſumed not to have any more Good, 
feimus. f. Er ®.Pr=- which were the Teſtator's, than are deſcribed in the Inventory, ths 


fatam. quod intel- g 
lies, nifi execntor ſame being lawfully made ®. 


doceat de bonorum | 
inſufficientia; nam tune licet non conficiat inventarium, non tenetur ultra vires hzreditatis. = in d. & & 


fi ꝓræfatam. limirac. 4. Covar. in e. 1. de teſta. extr. n. 15. De jure vero regni noſtri, ſive fit inventariun 
confeQum, five non, creditor, ſeu qualiſcunque petens, ſufficientiam probet bonorum, ut videtur per Dye! 
M. 6 H. 8. e. 3. & alibi, © Bald. & Sichard. in 5. I'ma. d. L. ſeimus. & hec opinio communis eſt, ut 2 


Eraneiſcus Herculan. tract. de probac. neg. n. 256. 
| 3 | 


6. XVII. 


29, 
39, 


Part III. What Things may be deviſed by Mil. "2 
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C. XVIII. Of Childrens or filial Portions within the 


Province of Tork. 


. 'y antient Cuſtom throughout the Province of York, every 


Child to have a Child's Portion. | | 
2. hat if he be Heir, or advanced by his Father in his Life-time ? 


3. Divers Oneſtions about Childrens or filial Portions fit to be 


known. 


4. Whether the Father by bis Mill may forbid his Child to have 


any filial Portion. | 
5. N N Father may leſſen his Child's Part or Portion by 
hi Will. 


6. Whether the Father may impoſe a Condition upon his Child's 


Portion. . 

7. Whether the Father may by his ill defer the Day of Payment 
of his Child's Portion. 8 | 

8. Whether the Father may impoſe a Charge upon his Child's Por- 
tion, or beſtow it upon another after the Death of his Son. 


9. Whether a Legacy bequeathed by the Father ſhall be underſtood 


to be left to the Child, in Recompence of his Portion. 
10. Whether the Heir in Tail be barred of a filial Portion. 
11. What if the Lands be of a very ſmall Revenue ? 
12. Whether the Heir in Reverſion may have a filial Portion. 
13. Whether he which holdeth Lands by Deed in Mortgage may 
obtain a Child's Part of his Father s Goods. 


14. Whether Copyhold Lands bar the Child from a filial Portion, 


15. What Manner of Preferment doth exclude the Child from a 
filial Portion. | ) 


16. A rude Deſcription of Preferment excluſwe of a Child's Part. 


17. An Explanation of the former obſcure Deſcription. 
18. ere V another than the Father beſtow a Gift upon the 
Child | | | 
19. What if @ Father beflow a Thing upon. another for the good of 
his Child, as for Learning and Kxowledge ? 
20. What if the Father beſtou an Ecclefiaſtical Benefice upon: his 
Som | | | 
21. What if the Father diſcharge the Son's Debt? 125 
22. What if the Father 2 a Marriage for his Child? 
23. What if the Father beſtow an Office upon his Child? 
24. — if the Father bequeath ſomewhat in Lieu of his Child's 
ortion | | | 
25. What if the Father beftow a Leaſe or an Annuity, whereof the 
Child is to reap no Benefit whiles the Father liveth ? 
26, What is meant by this Word Competent. 1. | 
27. What if the Father's Subſtance greatly increaſe after the Pres 
ferment of his Child? | 


28. A ſmall Gift of the Father doth not bar the Child of a filial 


Portion, 
29. IWhat is underflood by this Mord Portion. 


30. What if the Father beftow much upon his Child to ſome othen 


End than for his filial Portion ? | 
31. What is ſignified by this Word Patrimonium; L * 
| 32. hat 
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32. What the Forde Matrimonium and Patrimonium do import. 
33. IPhether the Child may caſt in that ehich he hath received of 
bis Father, and ſo recover a filial Portion. EEE 


WI the Province of York generally, (and in ſome particular 


Places within the Province of Canterbury,) there hath been 


an (1) antient Cuſtom ; and divers famous Writers long ago, have 
made Mention of the ſaid Cuſtom in their Works, to have been ob- 


» Lindw. in e. Sta- ſerved long before their Days ?; b which Cuſtom continuing unto 
turum. de Teſtam. this Day, there is due to the law ul Children of every Man, being 


ö Cant. Bracton an Inhabitant or an Houſholder within the ſaid Province of Nor, 
de legib. & con- and dying there or elſewhere, being an Inhabitant or an Houſholder 


ſuerud. Angl. lib. 2+ within that Province, a filial or Child's Part and Portion, which is 


cap. 26, Fitzh. Nat. F a x 4 
Bi de Rationabi- ſometimes: a Third Part, and ſometimes a Half Part, of his clear 


Ji parte bonorum. movable Goods; as hath been afore ſhewed: Unleſs the Child (2) 


A. be Heir to his Father deceaſed, or were advanced by him whilſt he 
bridg. Tit. Execu- lived 1, Whereby we may conceive a notable Rule, and Two fa- 


cor. Doft. Smith mous Limitations thereof. The Rule is this; There is due to every 


_ lib. 4 S : lawful Child a filial Portion of his Father's Goods dying within the 
Magna _—_ Fra Province of York. The firſt Limitation of this Rule 1s, Unleſs he 
15 We be Heir to his deceaſed Father. The other Limitation is, Unleſs be 
ve indubitate fi- evere advanced bY him in his Life-time. And foraſmuch as many 

. (3) Queſtions do ariſe daily about Childrens Portions, no leſs necd- 
CoviEboracenfis fi- ful to be known, by Reaſon'of the Frequency thereof, than hard to 
TFiter cuftogita. be attained, becauſe of the Scarcity of Writers upon this Subject: 1 
> qo ead. parte, have thought. good to ſet down ſome Obſervations, as well touching 
the Rule, as touching the Limitations, whereby the ſaid Queſtions 

may be decided. Of every of theſe particularly. Concerning the 

Rule therefore, the ſame doth proceed, and taketh Place, Firſt, (4) 

albeit the Father by his Laſt Will and "Teſtament ſhould forbid his 

Child to have any Part of his Goods. For a filial Portion being 

due unto bim by Force of the ſaid Cuſtom, the Father's Will is not 

r L.quoniam in er- of Force to withſtand the Effect thereof r. Secondly, (5) the Fa- 
Noe. ther cannot by his Laft Will diminiſh the Portion due to the Child 
cedir ue, quod le- by Virtue of the ſaid Cuſtom ſ. And therefore if the Father ſhould 
—_ —— ueath to his Child Twenty Pounds in Money, in full Satisfaction 
: f his filial Portion, whereas — — by his Inventory the fame 


nuncupatur, utpote O ; f g 
— jure naturali would extend to T hirty or Forty pounds; in this Caſe the Child 


eberur a patre f. may refuſe the Legacy, and recover his whole Portion, notwith. 


lio. 
4. L. quoniam. e. ſtanding his Father's Will t. Thirdly, the Father cannot impoſe (6) 
de inofficiof. Te- any Condition upon the ſaid Portions, though the ſame were not on- 


— „ ogikinde | lawful, but eaſy to be performed. For the Child may recover 


verum. Nam ali- the Portion without Performance of the Condition u. Fourthly, The 
> wan 1 Father cannot (7) defer the Day of Payment of the filial Portion 
per Claud. Battan- due to the Child, as to be paid Seven Years after his Death: For it 
_ m_ de legi- js due preſently upon the Father's Death, and is recoverable in the 
© Hoe verum eft mean Time, notwithſtanding the Fathers Will to the contrary * 


jure quo utimur : 5 85 | 
— jure civili filius acceptans quod ſibi relinquitur pro legitima, per hoe non amittit jus agendi ad ſupple 


mentum. Imo etiamſi pater in tali legato appoſuit clauſulam, qua jubet filium contenrum eſſe, ita ut non 
poſſit plus petere nomine legitimæ, vel quacunque alia ratione; tamen filius ſimpliciter acceptans legatum, 
non expreſſe renuncians, poteſt petere ſupplementum legitimæ. Similiter ſimpliciter acceptans legatum a pe- 
tre pro legitima relictum, non prohibetur 3 petere, licet fecit quietantiam generalem. Jaſ. in e. 
ſi quando. b. general. C. de inoffic. teſt. d. L. quoniam prioribus. C. de inoffic. teſtam. in textu. d.. 
quoniam. & I. omnimodo. C. de inoffi. teſtam. & Claud. Battandier ubi ſupr. : 


3 | Fiftvly, 


of the filial Portion , though he did not expreſs ſo much. And ſo 1* Nam 


Pare Ill. That Things may be-devifed by Will ff 


Fifthly, As the filial Portion is due to the Child without Diminu- 

tion, Condition, or Delay, ſo is it due (8) without all Manner of 5 

Burthen or Charge Y. And therefore if the Father ſhould by his g 2. quoniam, 
Will bequeath the ſame to any other Perſon, after the Death of the E on nth, ner 
Child, (which Thing is very uſual within the Province of Juri, the dilario, vel alia dif- 
Father's Will is void in this Point. For he can no more diſpoſe of his — 3 
Son's Portion by his Will, than of another Man's Goods 2. Howbeit, ; 


introducens, tolli- 


if the Father ſhall deviſe any Thing to his Son by his Will over and 33 2 

eſides his filial Portion, there is no Queſtion but he may transfer tis haben. 3 
the ſame to any other after his Son's Death but the Portion due to Provinc;ar. Ebo- 
the Son ſhall belong to his Executor or Adminiſtrator after his racenſem. 


1 -14 Supra ead. part. 
Death. What if the Father ſhall bequeath a Legacy to his Child, 36 Nec in Anglia 
being ncither Heir, nor advanced by him in his Life-time, without 2 3 
any Mention, whether the ſame ſhall be (9) in Lieu and Recom- Pilris fubtticacio- 


pence of his filial or Child's Part > Whether ſhall this Legacy be un- vaneftente EE 


vaneſcente patria 


derſtood to be in Conſideration of his Portion? In this Caſe, if the — — 
in Quantity than the filial gil bitt Clin. 
his Father's Inventory, the ling. ibidem. 

Leſtator is preſumed to have bequeathed the ſame in Recompence 


uando 


think it to be, when the Legacy doth Want but a little of the filial —_— — 
| | Portion, though the Child be then at Liberty whether he will 


accept titate debita, vel 
the fame for his Portion, or not, as is a oreſaid. But if the Le- eam ſuperat, tune 


74 : ; : x ræſumitur reli- 
& gacy be very ſmall, or if the Father will that it ſhould be paid out fors clus 


ef his Part of his Goods; then (in my Opinion) the Legacy fo be- compenſandi, e- 
gqucathed is not to be praſumed to have been left with a Mind or demi Teſtator fir 


. : Way" debitor ex cauſa 
latent of Compenſation or Recompence of the filial Portion b. So voluntaria: Multo 


that in this latter Caſe the Child may recover as well the filial Por- magis quando tene- 


: dur ex cauſa neces 
tion as the Legacy, but not in the former, Thus much Concerning faria. Menoch. de 
1 ? | | præſump. lib. 4. 

ö tie Rule præſ. 110. n. 26. 
+ Menoch. d. lib. 4. praſump. 10g. nc. 


Concerning the firſt Limitation of this Rule, which is, That he 
which is Heir to his Fut her can have no filial Portion of his Goods; 

Ibis is diverſly extended e. 1 
bolden in Fee-fimple is thereby barred from the Recovery of a filial 40 Paragraf 
We Portion, but he (10) alſo that is Heir in Fee-tail, qui- 
@ ſpecial 4, Secondly, albeit the Lands be (11) of very ſmall Reve- denn conſuerudine, 


| | . quam inſpecta lege 
nue, peradventure not paſt a noble yearly Rent, and the Goods ve- 8 ſum. 


i great in Compariſon of ſo ſmall Rent, (be it a Thouſand ey _ 4 * 
| e Hope of a = 
filial Portion e. And though this may ſeem hard to the Heir, if we 
conſider that ſame Jus Primogeniture : Yet if we ſhall conſider on 3 n 
the other Side, that if the Lands be worth a Thouſand Pounds by bidus, omnibus g 

the Year, and the Goods little or nothing worth, (the Debts being rum — . 
paid.) and fo little or nothing left to the reſt of the Children, 4 Hod io fe dat. 
which Caſe is more frequent than the former ;) the Cuſtom (we ſee) farenry 

s not void of Equity, when both Caſes are equally balanced. Third- ; Hane ſententiam 


| l E : > bonæ memoriæ D. 
, not only that Heir is excluded from a filial Portion which doth fe. Savil. unus 


8 Baronum Scacca- 
Regi, pro tribunali ſedens apud Caftrum Eborac. ſeptimana aſſiſarum, Anno Domini (niſi mea me me- 
ori fallat) 1604. publice propalavit, memer, cum aliis quamplurimis, 


: rum præſente, audiente, & diligen- 
Us anmadyertente, tanti judicis & ram exporti (maxime vero in conſuerudinibus hujus regni Borealibus) 
Wcrnancm, | 


enter. 


W 
= 3 


— 


= —_ 
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enter upon the Lands immediately after his Father's Death, but le 
(12) alſo which is Heir in Reverſion is Heir, and being Heir, can 
f Hue facit quod have no filial Portion f. For in the Writ de rationabili parte boys. 


tradi in Rela- 2 . , , ; 
imma D. — rum, it is contained, that he which demandeth a filial Portion, 275 


fol. 124. plac. 38. eff heres, uec in vita patris ſui promotus, as by the ſaid Writ mor; 
3 2 Bree at large appeareth s. Now he that is Heir in Reverſion cannot {iy 
ol. 122. Br. de Ra- 1 , . 0 } 
tionab. parte bonor. ſo, and therefore can recover no filial Portion, according to the Cy. 
ſtom of the Country : Otherwiſe if he ſhould recover a Portion, 

and the Land afterwards, the final Intent of the Cuſtom ſhould ſuff:; 

Prejudice, which would that the Lands and Goods ſhould not gg 

both one Way, but the one to the Heir, and the other to the reſt of 

the Children. And yet the Caſe may fall out very hard with the 

Heir in Reverſion. For what if he ſhould die in the mean Time, 

g before he could lawfully enter to thoſe Lands, which be his only 
Reverſion, and ſo reap no Benefit either of his Father's Lands r 

Goods? Howſoever it ſhall fall out, he muſt be content with his 

Lot: And though not he, yet his ſhall enjoy the Land at the Time 

» Vide Dyer ubi appointed b. Fourthly, Albeit (13) the Heir hold Lands by Decd or 
* Feoffment in Mortgage, or with Clauſe of Redemption, that is to 
ſay, upon Condition that if the Feoffor pay unto him a Sum of Mo- 

ney at a certain Day, that then the Feoftor may re-enter, and the 

Deed or Grant to be void, Gc. yet nevertheleſs in the mean Time, 

until the Condition be performed, and the Land redeemed, if hz 

ſhould demand any filial Portion, he is barred, becauſe as yet he is 

i D. hae q«conſului Heir to the Deceaſed i. But if the Lands ſhould be redeemed, and 
D.Tho:Heſcoth mi the Money ſatisfied,” then it is thought that he may recover a fili 


litem, Juriſconſul- | 
um (dum vixit) Portion; becauſe then he is not Heir to the Deceaſed, nor the Ad 


tum (dum vixit) k X 5 
— 5 — a yancement certain made by the Father in his Life- time k. Likewiſe 
lad in hiſce — if a Man purchaſe Lands in Fee, and by Will deviſe the ſame to his 


tibus Borealibusin- eldeſt Son, and to the Heirs of his Body; and for Default of uct 
ter allos unum,nec Iſſue to his younger Son, and to the Heirs of his Body, Gc. in this 


illo Honore indig- 8 ; 
— Caſe the eldeſt Son is not barred from the Recovery of a filiat Po- 


3 maturam qui- tion, as Heir to the Deceaſed ; becauſe he is not as Heir to his Fa- 
E 


— ther according to the Courſe of the Common Law, but according 


rat qualis hie a no- to his Father's Will l. But whether this Deviſe ſhall bar him as an 
bis cirarur; ane (Advancement, or as a Legacy intended to be given or bequeathed 


ud ſentiam) . ; . a 2 
NS oh ; in Lieu and Satisfaction of his filial Portion, may be a Queſtion; 


rationi eonſona. whereof partly heretofore, and partly hereafter. Note alſo, that i 
* dem P. Th. Hef the Child ſhould (14) have any Copyhold Land after his Fathers 


coth. 


1 Perkins fol. 109. Death, in this Caſe he is not reputed his Father's Heir to the Efti 


ne f nonnunquam Aforeſaid, and fo not barred from the Recovery of a filial Portion, 
a non — __ due by the general Cuſtom of the ſaid Province ®, | 
rum non eſt obſcu- Concerning the ſecond Limitation, which is, T hat the Child ci 
ul 3 neon ganced or preferred by his Father in his Life-time cannot chollen 
a filial Portion of his Goods : For the better Underſtanding of tis 
Limitation, it may be demanded, (15) what Manner of Prefermeit 
or Advancement that is which doth debar the Child from a flul 
Portion. The Queſtion is much more eaſily propounded than ar 
ſwered; for that I do not find it defined or deſcribed by any Wi 
ter, either Civil or Temporal : And conſidering the Varietics 6 
Opinions and Diverſities of Judgments in this Matter, it is impor 
ble to make an abſolute Definition thereof, and very difficult b 
make a true Deſcription. Howbeit I have adventured to draw i! 
obſcure Form and Shape thereof, This then may be _ an 
| | Advance 
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Advancement or Preferment, whereby the Child is exeluded from 
a filial Portion, whenas (16) the Father in his Life- time hath be- 
ſtowed upon his Child a competent Portion whereon to live. For (17) 
where a Preferment is ſai to be that [which the Father beftoweth,] 
it is to be noted, that if (18) another than the Father beſtow any 
Preferment or Advancement, though never ſo much, this Prefer- 
ment by another is no Bar to the Child, from the Recovery of his 
flial Portion of his Father's Goods © ; much leſs where the Child © Clandius Battan- 
hath advanced his Eſtate by his own Induſtry. Secondly, where it 5 _ 
is ſaid [por his oY it is to be obſerved, that if the Father be- L. ſeimus 2 
ſtow any Thing upon (19) another for his Child's Sake, or for the r <p Nr 
Good of his Child; nevertheleſs this is no ſuch Preferment as will jn9& Tea © 
hinder the Child of his filial Portion. And therefore if the Father f Arg. I. Omni- 
beſtow any Thing upon a Man of Trade, to take his Son for an Sede. $ impurari. 


i - 2 C. de inoff. teſt 
Apprentice, and to teach him his Myſtery, this is no Advancement L. 3. f ultim. f. de 


to the Effect aforeſaid f. Or if he beſtow any Thing upon a School- muneribus. Iſtud. 


maſter or Tutor, in the Univerſities of Oxford or Cambridge, for migibite, eſt err 


the Increaſe of his Knowledge in Learning, or for any Degree there non compuratnr in 
to be obtained; this is no Advancement to exclude the Child of 1 gg | 
filial Portion s. No more is it, if the Father buy the Advowſon 21, zz. * ” 


(20) o cleſiaſtical Benefice or Dignit terw eſent 54. L. z. 5 ultim. 
(20) of an Ec | e or Dignity, and afterwards preſent l l whims 


his Son thereto: Or if the Son be (21) much indebted, and the tim. C. de Conat. 


Father diſcharge the Debt, yet I hold this not to be a Preferment h. Claud. Battand. d. 
But if the Father beſtow (22) a competent Portion with his Daugh- ci 3 
ter in Marriage, upon him that ſhall marry her, this, without Que- d. c. 13, n. 28. L. 
ſtion, is ſuch an Advancement as will bar her from the Demand of Liber. C. de poſt- 
a filial Portion i, What if the Father buy an Office, (23) and be- gh Evert: ubi mar 
ſtow it upon his Son? Whether is this a Preferment to bar him of I. N No- 


f CER | Kk here vel. C. de inoffi. 
his Portion? It ſeemeth to be no Bar thereunto k, Thirdly, where 74 uk aal d 


it is ſaid [in the Lifetime of the Father. ] we are to underſtand, Trac. e. xi. n. C. 


that though the Father by (24) his laſt Will and Teſtament do be- 1d. E. 3. g ultim. 
queath any Legacy to his Child in Lieu and Satisfaction of his filial 2 AS 
Portion; yet becauſe this was no Advancement to the Child whilſt a 
the Father lived, he is not ſo barred from the Recovery of a filial 

Portion hereby, but that he may refuſe or wave the Legacy be- 

queathed in his Father's Will, and recover a filial Portion, due ac- 

cording to the Cuſtom of the Country I. Howbeit if the Father! Supra hoe ipſo g. 
in his Life-time beſtow (25) a Leaſe upon his Child, or grant unto Pm» 


him an Annuity for Life out of his Lands, yet in ſuch Manner as 


the Child ſhall not reap any Benefit thereby, ſo long as the Father 
liveth, but after his Death; this is holden for a Preferment or an mo: 
Advancement m, becauſe it was aſſured unto him in his Father's « 114 communiter 
Life-time. Nor is this Caſe contrary to the former, for the Child traditur 2Nottrati- 
had no Aſſurance of his Legacy until his Father was dead, becauſe 3 
he might have revoked the ſame at any Time whilft he lived ; eum fepill. de hac 
which he could not do in the other Caſe. Foprthly, where it is reſermonem habui. 
faid [a competent Portion,] this Word (26) ConDetens ſignifieth e- 
qual, or not far inferior to that Quantity, which otherwiſe, accord- 
ing to the Cuſtom of that Province, ſhould fall to be due to the 
Child, after the Rate and Proportion of the Father's Eſtate, at that 
Time when he doth beſtow any ſuch Thing upon his Child ; for 
the ſame being equal, or not much under the Rate which ſhould 
belong to the Child by the Cuſtom aforeſaid, if his Father had then 
died, ſhall ſtand for a ſufficient Preferment and An,, 

5 exclude 
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* De modicis non exclude him from a filial Portion“. For conſidering the Equality 
eft curandum. E. or ſmall Inequality, betwixt tl q the other, it is to be pre- 
ſeio cum. gloff. F. or {mall Inequality, betwixt the one and the other, it is to be pre. 
bidem de reſt. in ſumed, that it was the Father's Purpoſe that the one ſhould ſtand 
integrum ff. inſtead of the other P. Inſomuch that if the Father after this Pre- 
» ZEqualitas ſer- "is ' : 

vanda & Oxonium ferment ſhould live many Years, and (27) enereaſe his Subſtance, 


petit zquales. yet I think that the Father's former Gift would bar the Child from 
Recovery of any farther filial Portion; and the Reaſon is, becauſe 


as the Father did grow. richer, (in which Caſe the Son's Prefer. 


ment ſhould be leſs,) ſo it might fall out that the Father might 
have grown poorer, and then the Son's Preferment ſhould have 
been more than otherwiſe it would by the Cuſtom of the Country, 
So that the Father's Gift being at the firſt Competent, in regard of 
his Eſtate at that Preſent, the ſame is not made effectual or ineffec- 
tual by the Increaſe or Decreaſe of his future Eſtate. But if the 
Father's Gift were (28) not competent, or far under the Rate of 
that which otherwiſe ſhould belong to the Child by the Cuſtom; 
as for the Purpoſe, if the Father ſhould give his Child five Pounds, 
to put in his Purſe, or beſtow at his Pleaſure, whereas otherwiſe 
his filial Portion would extend to divers Hundreds; I do not hold 
this Gift of the Father's to be ſuch an Advancement as will exclude 

4 Quod enim ex the Child from his filial Portion 4, neither in the Conſtruction of 
L err. pain Law, nor in the Intention of the Father; and that it is rather to 
non deber compu' be termed a mere Benevolence, than a Preferment or Advance- 
zari in legitimam, ment excluſive of a filial Portion; and if the Son have deſerved a 
Feiſs pre. good Turn at his Father's Hands, this is no Advancement, but a 
ſumitur. I., Liber. Recompence of that which was formerly deſerved 17. By the Word 
C, Ge pan (29) [Portion] I underſtand not only a Sum of Money, or Part of 
ye 1. the Father's Goods and Chattels, but alſo Lands and Annuities, be- 
* Quo caſd non ſtowed by the Father upon the Son. Finally, by theſe Words [where 
paar 1620 on to live,] is to be collected, that if the Father beſtow any Thing 
fem portionem. upon his Child to (30) any other End, as Money in his Purſe to 
or Armour for the Service of his Country; yet this (as I take it) 

is not to be holden for an Advancement, though peradventure the 

Sums of Money given for theſe particular Ends, were not very 

much inferior to that which otherwiſe might belong to the Child 

for his filial Portion according to the Cuſtom, and otherwiſe would 

c pod ſtudii cau- have been taken for an Advancement f. For that is properly (31 
ſa, vel pro libris, called Patrimonium, or Patris munus, which the Father is bound 
9 Hure unto by the Law or Inſtinct of Nature towards his Son, which is, 
| Civiliquicquidnon to provide ſome competent Thing for the Maintenance of his Child, 
et tranſmiſibile. whereby he may be the better enabled to live after his Father's 


von imputatur in 


legitimam, quam Death? 
dos filialem por- — 232 | 5 
975 appellare ſolemus. * De ſignificatione iſtius vocabuli, late Rebuff. & alii in c. Rei. ff. de verb. 


And as there is Patri monium, ſo there is Matrimonium; the De- 
finition whereof is, oiri & fæmninæ conjunttio, individuam ite 
conſuetudi nem continens, the Joining together of Man and Woman 

in an unſeparable Society of Life. But the true (32) Etymology 
of the Word is, Marris munns, that is, the Mother's Duty, whetc- 
unto ſhe is bound by the Law of Nature, and is or ought to be ex- 
erciſed in the Nouriſhing of her Children, whilſt they be young and 
under her Government, like Chickens whilſt they be under the _ 
: 4 | EE ing 


ſpend among his Equals, or to buy him Suits of Apparel, or Books, 


- * 2 5 2 ry PR 8 4 
4 — G - ; ct. = * & l Cy 2 4 = . 8 3 , N R ” 2 ——_ 
CLAD > c cc ( . od — 7 EA k 8 DIO 2 2 9 4 PL a q 
. 2 * r - > OS SN - D it, th 
- - = a . . OS 12 n 2 3 N — l 7 7 3 —— 2 
S — bs _ * 4 * N 
9 3 Gs — e 5 x — * Ws aIs 5 > iS Se 3 . * 
* 5 a S — j® be — ag» ay . 3 = , \ — 
__ 8 > . 2 — — de — — 8 c N 
= 5 N — s 


— — AJ 
x e Mas t n "Es 7! 73 rern IF . a: —— 
— — — —— — ESY p_ - _ 2 "Iz — ve bs, 882 — Lo 


7 I" LET ] 


— 9 


Part III. What Things may be deviſed by Wall, 


Wing u, Anſwerable to this Matrimonium, or Matris munus, is! Summa Hoſtieni. 


Patrimonium, or Patris munis, the, Father's Duty, which is or MF agg ron 
ought to be exerciſed in providing of ſome competent Portion for tur. de ſponſal, Fa- 
his Children, whereby to live after they ceaſe to be kept any lon- SY ry * 
er under their Mother's Wings, and do fly abroad into the World n. 2. Præpoſ. in 
to ſhift for themſelves. And that Gift of the Father which is moſt Rub. de ſponſal. 
roportionable hereunto, is moſt worthy (in my Opinion) to be E. 7. 
adjudged a Preferment, ſuch as will exclude the Child from a filial 
Portion after his Death. | | | 
But now ariſeth a Queſtion : What if the Thing which the Father 
beſtoweth upon the Child be ſo indifferent betwixt Competent and 
Incompetent, that it may be juſtly doubted whether the ſame were 
Patrimonium, and ſo ſtand for an Advancement, or a mere Benevo- 
lence, over and beſides the which he might expect a filial Portion ? 
Now whether (33) may the Child caſt in that Gift of the Father, 
and ſo recover an equal Portion with the reſt of his Brethren and 
Siſters? It ſeemeth at the firſt that he may. For if a Man ſeiſed 
of thirty Acres of Land in Fee-ſimple, have Iſſue two Daughters, 


and giveth with one of them in 1 ten Acres of the ſame Land 


in Frank- marriage, and dieth ſeiſed of the other twenty Acres, ſhe 
that is thus married may (if ſhe will) have Part of the twenty A- 
cres whereof her Father died ſeiſed; but then ſhe muſt put her 
Land given in F rank- marriage in Hotchpot, (as our temporal Law- 
yers term in) that is to ſay, ſhe muſt refuſe to take the ſole Profits 


ol the Land given in Frank- marriage, and ſuffer the Land to be 


commixed and mingled together with the other Land, whereof her 
Father died ſeiſed, ſo that an equal Diviſion be made of the Whole, 
betwixt her and her Siſter; and thus, for her ten Acres, ſhe ſhall have 


HFPifteen; whereas otherwiſe, her Siſter ſhall have the twenty Acres 


or which their Father died ſeiſed z. And as in Lands, ſo in Goods 
which is alſo agreeable to the Civil Law Y. And I have ſeen it « 7", # Joo 


ſometimes ſo obſerved by the Conſent of the Children not ad- verb. Hotclyer. 


$ ; . y Ur per totum tit. 
vanced, being then of lawful Years; but I have not known it at 3 — 


any Time fo over-ruled by Law, without their Conſents. And Vitalem Nemau- 


| l | therefore I do conclude, that, conſidering the Strictneſs of the Writ ſenſem, in Tra. 


De rationabili parte bonornm, this Gift of the Father ſhall either — Po nn mk | 
be found to be a Preferment, or not; if ſo, then is the Child ex- tandier Tra&. de 


cluded from Recovery of a filial Portion; if otherwiſe, then he "ima, c. x. 
he C: | di he Cuſt f thi f Hoc enim nomi- 
may recover the ſame according to the Cuſtom of this Province of natim in d. Brevi 


York, as in the ſaid Writ is contained 2. And thus much for this exprimitur ; via. 


Diſcourſe of filial Portions due to Children within the Province of — 
Zork; wherein nevertheleſs I do willingly ſubmit my Opinion, to ter obtentam, pue- 
be cenſured by the Judgment of the better learned, and more ex- ri poſt mortem pa: 
: . . ; trum ſuorum, qui 
perienced therein, as I do in all the reſt of this Book. eorum hæredes non 
: | | ſunt, nec in vita 


patrum ſuorum promoti fuerunt, &c, Fitz. Nat. Bre. fol. 121. 


| ©Supra x part. 5 vertheleſs they have alſo General Forms common to them all 4, 


_ claſ. 5. in prin. 
ubi tenet contra Bar. & alios, 
forma probatoria. Cujus opini 
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In what Manner 
OR | 
Are to be made. 
The Fourth Part. 
| Sect. I. Of the Forms of Teſtaments. 
1. So many ſeveral Forms of Teftaments, as there be Kinds. 
OF Ti ae Forms, ſome be General, ſome Particular. 
3. The General Form of Teftaments is twofold, eſſential, and u- 
cidental. | 
E RE followeth the Fourth principal Part of this Teſta- 
mentary Treatiſe ; wherein I undertook to ſhew how, or 
in what Manner Teſtaments or Laſt Wills, may or ought 
8 to be made. For Performance whereof, I thought it convenient, 


firſt to deliver certain Advertiſements, and then to proceed. 


The (i) firſt Advertiſement is this, That as there be divers Kinds of 


Supra 1. Part, 6 Teſtaments or laſt Wills, (whereof heretofore ) ſo there be divers 

7, 8,9, & Forms of Teſtaments or laſt Wills; for every Kind hath his ſeveral 

b L. Julianus $ Form, and every Kind differeth from another by his Form b. 

* ad exhibend. The (2) next Advertiſement is this, That albeit every particular 
Kind of Teſtament have his proper Form peculiar to it Kit e; ne 


5, 8, &c. & infra 


9 22. | 
— ig. —— ad finem. 4 Ut infra eod. $ & 5 prox. 


quireth that I ſpeak of the General. 
Of (3) which General Forms, ſome do reſpect the Subſtance & 
inward Eſſence of the Teſtament, whereby that is made to be, 
e Bar. & Jaf in L. Which was not ©; and ſome do reſpe& the outeard Appearance of 
nemo ff. de leg. 1. Proof of the Teſtament, whereby that is made to appear, which 
f Olden. de action. otherwiſe, though it were, ſhould not ſeem to be f. For not ap- 


lios, ſolennitatem teſtamentariam non eſſe de forma ſubſtantiali ſeu eſſentiali, ſed 
o haud dubiè vera eſt, ubi ſolennitas non eſt de neceſſitate ejuſdem, ut hie 


in Anglia. Covar. in c. cum eſſes, de teſta. extr. n. 8. Minſing. in $ ſed cum paulatim. Inſtit. de tells, 


ordin. n. 4. 
2 Pearing, 


Wherefore, before I ſpeak of thoſe particular Forms, Order re 
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aring, it is (in Conſtruction of Law) as if it were not. Idem eff 
Jure; non ele, 2 aom apparere 5. Vel non eſſe & 

. o 2 non parere Pa; 
KY 12 idem judicatur, de eo quod non eſt, & quod non apparet. Rebuff. in L. 2 £ de 


6 II. Of the general ſubſtantial Form of every 
2 Teſtament. | 


1. The eſſential Form common to every Teſtament, is the Naming 
of an Executor. | | 
2. What it is to appoint an Execntor. 
3. 727 Naming of an Executor is ſaid to be the Head of the 
eſtament. | 
4. The Naming of an Executor is alſo ſaid to be the Foundation 
of the Teſtament. | | 
f 5. No Will properly ter med a Teſtament, wherein no Executor is 
_ = named, | albeit other Legacies be left therein. 
: 6. The Effeft of dying without, or with an Executor. 
7. 4n Occafion of further Conſideration concerning the Making 
of an Executor. | 


! HE general, (1) ſubſtantial, or eſſential Form, common to 
2 : every Teſtament, is the Naming or Appointing of an Execu- 


ac- tor h, the which alone doth make a Teſtament ; and without which, + x. 1. de hæred. 
no Will neither is, or can be rightly termed a Teſtament i. To (2) Inſtit. L. 1. de 

name, or to appoint an Executor, is to place one in the Stead of the 7's: fb. E bere- 

5 k : des palam de teſta. 

ſta- Teſtator, who may enter to the Teſtator s Goods and Chattels, and &. nec obſtat quod 

, Of who hath Action againſt the 'Teſtator's Debtors, and who may diſpoſe e 

zght of the ſame Goods and Chattels, towards the Payment of the Teſta- ede, non de ers- 

ent, tors Debts, and Performance of his Will k; which if he negle& to cutore. Nam exe- 

. do, he may be oonvented by the ſaid Creditors, and Legatarics, ſo 3 __ 

I5 of long as he hath Aſſets in his Hand I demus in Anglia, 

Vers | ex omni fere parte 

| = conyenire cum 11s, quos (nomen tantum fi excipias) eivile jus appellat hæredes compertum eſt, ita, ut exe- 

eral ay - 2 ns pe P > J P G 4 4 » 

= cutor hujuſmodi merito yice-heres dici debeat. _ & legiſtæ, & canoniſtz omnes, illum pro hærede 

ſcunt executorem, qui nullo alio inſtituto hærede deputatus eſt ad diſtribuendum bona defun&i in pios 

ular uſus, Bar. in L. nulli. C. de Epiſcopis & Cler. Bald. in Authon. Licet. C. de Natu. lib. in princ* Zaſ. in L. 

2 de vulg. ſab Ripa. in L. filioſa. de leg, 1. n. 21. ff. Panor. & Covar. in e. cam tibi de teſta. extr. 

1 indy. in e. ſtatutum de teſta. lib. 1. provin. conſt. Cant. verb. prius Mantic. de conject. ult. vol. lib. 4. tit. 


I. n.). L. quod per manus, de jure cod. Bar. & Jaſ. in d. L. nemo de leg. 1. ff. Id ipſum Jaſ. in Rub. 
de leg. 1. qua etiam in re conſpirant jura hujus regni, ut per Brook his verbis: Alias citatis, & nunc de- 
nuo citandis. Nota per lez doors del civil ley, & ſerjants del common ley, fi home fait ſon teſtament, 
EX noſme nuls executors, ceo neſt teſtament, &c. Et alibi per Plowd. ſub hac verborum forma. Sans teſta- 
= ment home ne ſerra executor. Brook tit. execut. 20. Plowd. in caſ. inter Greisbrook & Fox, fol. 276. b. 
r IC BR * Sichard. in Rub. de hered. Inftit. C. Terms of Law, verb. execut. | Terms of Law, verb. execut. & la- 
tius infra part. 6. 9 3. | | x „ 


5 This (3) Naming or Appointing an Executor, is ſaid to be the 
Head of the Teſtament m. And as the Body is dead, which lack- = 5 ante lnſtit. de 


e Of | 
"hich eth a Head, ſo the Teſtament is, as it were, dead, wherein no Exc- leg. 
t ap cutor is appointed n. It is alſo ſaid (4) to be the Foundation of, 6 Imprimis, Inſt 
| the Teſtament o, wherefore as no Building can ſtand without a ge gdei com. be. 
ab, _ Foundation, ſo no Teſtament can ſtand wickelt the Appointing of red | g 
— an Executor P, neither can it be properly named a Teſtament. And * er 


(5) although never ſo many Legacies, or Deviſes be given, all thoſe : PD. I. quod per 
: | | manus de jure co- 


dicil, fl. & D. D. Ibidem. Jul. Clar. 5 Teſtm. q. 5. n. 2. Adde quod Teſtator & Executor, ſunt Relativa. 
: Legacies 


aring, 


 funtaccidentiaquz (6) he that made any ſuch Diſpoſition, ſhall be deemed to hay 
dee Sb died without a 'Teſtament r, and fo the Adminiſtration of his Goods 


222 0 the Forms of Teftamentss Part IV. 
8 © Legacies and Deviſes notwithſtanding, ſuch Diſpoſition may be called 

. a Codicil, or a Will, or otherwiſe termed ; but certainly a Teſta. 
+ - Quippe legata ment it is not, neither can be properly ſo named 9 ; and therefore 


ſſunt, fine ſub- A b 
jedi (id eſt, teſta- to be committed to the Widow, or next of Kin, as of one dying 
2 


8 Inteſtate : -Whereas on the contrary, if an Executor be appointe ˖ 
1. ff. Vaſq. de ſac- ſuppoſe no other Legacy be left, or Deviſe made, yet ſuch Diſpoſition | 
ce crea. * . both is, and may be lawfully and 1 ſaid to be a Teſtamentt, ] 
manus — codi- whether the ſame be ſolemn or unſolemn, written or nuncupative, Wt - 
cli. ff. Inſtit. de pyioileged or 1 u; and the Perſon fo diſpoſing is called a c 
hered. quz 4d in- Teftator *. And in this Caſe the Ordinary cannot commit the Ad. ll * 
T Stat. H. 8. an. Miniſtration of the dead Man's Goods, as of one that died Inteſtate, 0 
WER . —_ the Executor being able and willing to undertake the Execution of l 
de hered. Inſtit. fl. the 'Teſtament ]). Ns: 1 
; er Sat. Weſtm. 2. e. 23. an. 13. Ed. 1, ſtat. Ed. 3. an. 4 Cc. 1. & an. 25. c. 5. flat. 4. Brock & Fink, 1 
Abridg. tit. execut. & tit. teſtam. quibus in locis cum ſexcentis ſimilibus clare conſtat, teſtatorem & execy- / 


torem teſtamentarium relativorum naturam ſapere. 7 Infra part 7. $ 19. 


Sceing (7) therefore the Force and Efficacy of making an Execu- 
tor is ſuch, as without which no Will or Diſpoſition is, or de- 
ſerveth to be termed a Teſtament, and without which, the Party 
deceaſed ſhall be deemed to have dicd Inteſtate, notwithſtanding the 
Multitude of other Legacies or Deviſes; and fo Adminiſtration of 
the Goods to be committed, as is aforeſaid : I ſhall therefore ſtep 
a little further into the Conſideration of this Matter of making an 
Executor, as the moſt excellent Part and Foundation of every 
Teſtament ; and to ſhew after how many Sorts an Executor may 

: Infra $prox. be made 2, and what are the different Effects of every Sort or Man- 
Infra ead. part. ner of appointing an Executor “. | | 
4 


8 III. After how many Sorts an Executor may be 
made. | 


1. An Executor may be appointed fimply or conditionally, from 
or until a Time, direttly or indirefly, univerſally or parti 
— in the firſt Degree, ſecond, third, &c. And one alone 
may be appointed Executor or many 

2. After how many Sorts an Executor may be made, after ſo many 
may a Legacy or Deviſe be given. 


T HE Word Executor taken in the largeſt Senſe, falls under 
threefold Acceptation : For there is firſt, Executor a lege wn 
fiitutus, and that is the Ordinary of the Dioceſe. Secondly, Execs 
tor a Teſtatore conſtitutus, and that is the Executor Teftamentariu, 
And Thirdly, There is Executor ab Epiſcopo conftitutus ; and that 

is, the Executor dativus, who is called an Admini ſtrator to an In A 
 teftate. By the Civil Law, this Executor Teftamentarius, or Here, A fe 
| doth ſucceed in Univerſum jus quod defunttus habuit tenpat 
„LL Cot. de ha- orti b. | | 
redibus. Or in 


2 5 _ kW 9 


_— 
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An (1) Executor may be appointed after divers Manners, __ | 
ally after theſe following. Firſt, Either ſimply e, or conditionally d.: Infra. ead. part. 
Secondly, Either from a certain Time, or to a certain Time e. 10 ff cad. = 
And in the mean Time Adminiſtration may be committed to the g 5, 
next of Kin, or to the Widow; and the Acts done by ſuch an Ad- © Infra end. part. 
miniſtrator cannot be avoided by the lawful Executor. Thirdly, * *7 
Either univerſally or particularly fl. Fourthly, Either in the firſt * Infra ead. part. 
Degree, or in the ſecond Degree, or in the third Degree, or in? Te. cad. . 
the Fourth, &cc. 6. And laſt of all, Either one may be appointed 8 19. 
dle Executor, or divers may be appointed Executors together b, v Infra cad. part. 
ok which I mean to treat ſeverally. But by the Way I would $ 30. 
© have the Reader to obſerve, that (2) as an Executor may be made 
diverſly ; ſo a Legacy may be given, or a Deviſe made accotding- 
ly, that is to ſay, ſimply or conditionally, from a Time or for a 
Time, univerſally or particularly, in the firſt, ſecond, or third De- 
gree, Cc. and to one or many. 8 

z. When the King is made Executor, he doth appoint certain 
perſons to officiate the Execution of the Will; againſt whom ſuch 
as have Cauſe of Action, may bring their Suits, and appoint others 
de to take their Accounts i. So Catharine, Queen Dowager of Eng- ' Rot. Parl. 1 fi. 


„ OO IT, Ps 9, TY 


wo 


S. 


2 5 


ty and, Mother of Henry the Sixth, who died 2 Jan. 1436. made & . 32. 

the ber Will, and thereof appointed Henry the Sixth her ſole Execu- 

1 of tor. Whereupon the King appoi ted x Robert Rolleſton, and others, Keezer of the Ward- 
ſep to execute the ſaid Will, by the Overſight of the Cardinal, the Duke w 

3 a of Glocefter, and the Biſhop of Lincoln, or any two of them, unto 

ver! WS whom t ey were to account I. 22 a e Inſt. Part, 4. ut 
my WS 4. And as the Aſſignation of an Executor may be various, fo Prærogat. 


Nan: che Power of an Executor may be limited, qualified and divided. 
Pirat, Really, as if he makes 4. his Executor for his Plate and 
{Ef Houſhold-Stuff, B. his Executor for his Sheep and Cattle, C. his 
„de . Exreutor for his Leaſes, Statutes, D. for his Debts unto him. Se- 
: WJ condly, Locally, as if he makes A. for his Goods in London, 2. 
for his Goods in Middleſex, or in any other County. Thitdly, Term- 
EE porally, as he may make his Wife Execatrix dating her Life, or m 19 Hl. g. 3. Dyer. 
uring the Minority of his Son, or ſo long Titne as the ſhall con- 22 H. 3 Bok 
tinue Widow m. 5 | * N 2 . 
I T. 8. made his Wife Executtix, if ſhe faffered E. . to enjoy al 31 Eliz. Alice 
ſuch a Parcel of Lands for three Years, otherwife R. V. ſhould Franeir's Cafe. 
be his Executor: Adjudged that ſhe is Executrx immediatel 
Nen the Death of the Teſtator, and ſhall not ſtay till the hath ſuf- 
fered the other to enjoy the Lands for three Tears. 


inder 4 | | | 
, e con. 2 * . f (| * | | 
L —— Conditions in Wills. See Sect. 5, 6, 7. 

ariul. | 15 
nd that : C "IT ; . n : . dl 8 8 1 | 

A Condition is a Quality which as long as it dependeth unpet- 

5 Lat 1 formed, doth key the Effet of the Deviſo; fo that the 
cup hing which is deviſed conditionally cannot be lawfully demanded, 


becauſe tis not done till the Condition is performed. 

Or in other Words, a Condition is a Reffrictios annexed to Metis 
as, qualifying or ſuſpending them, and by Conſequence making 
diem incertain, whether they ſhall take Effect or not; and it dif- 


fers 


— 
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Eſtate, or the Time how long it ſhall continue. | 


The Law allows conditional. Deviſes as well of Lands ag 9 > 
Goods; and that if the Condition is not performed where te 
Lands are deviſed, then the Heir may enter; and where Good; a 
deviſed, then the Executor may take Advantage: As for Inſtance. 
the Teſtator deviſed his Lands to T. S. and his Heirs, o Conditi;, 
that he pay to E. G. 20 l. in this Caſe if the Money is not bad, 
the Eſtate to J. S. is determined, and the Heir at Law may cnt, 
for the Forfeiture ; but if the Deviſe had been to the Heir hin; Wi 
upon that Condition, it had been impertinent, becauſe if it had ben 
broken, no Body could enter but the Heir, and he cannot ent; WE 


upon himſelf. 


And becauſe theſe Conditions put Reſtraints upon Mens Ad 
therefore they ought to be taken ſtrictly: As for Inſtance; a Lea, Wi 
for Years was made upon Condition that the Leſſee ſhould nt 
alien it to T. S. and he ſold it to E. G. who fold it to T. & th; 
was held to be no Breach of the Condition, becauſe it ought to i; Ml 


Dyer 45. 


taken ſtrictly. =p 2» 


5 80 I to be conſidered what Words make a Condition in Will | C 
an 2 


what not. | 
2.) What ſhall be a Condition precedent, and what not. 
(3.) What ſhall be a void Condition. | 
(+ Of Conditions which defeat an Eſtate. 


5.) What ſhall be a Condition, and what a Limitation, and: | | 


converſo. _ 


(.) Where the Heir, or he in Remainder, may enter for a Co. 


dition broken, and where he ſhall not enter. 


| Ovickmere v. Paterſon. 


Poph. 22. no Remedy for her Annuity. 


tion, for generally in Wills the Word Paying makes a Condition, 
Dyer 348. But the Word Þ 
| of Difereſs is added for Nonpayment. 


As where the 'Teſtator deviſed his Houſes in London to J. | 


upon Condition that he pay yearly a certain Rent iſſuing out i 


the Houſes, &c. to his Wife for Life; and if in arrear for H 
Weeks, then fhe. might diſtrain ; the Rent was in arrear, and te 
Heir of the Teſtator entered: And adjudged lawful, for that ti: 
Clauſe of Diſtreſs which was annexed to the Eſtate did not qu 


lify the Condition, but that it was determined upon the Bread 


* Lane 58. thereof: Now if in this Caſe the Condition had been by * Il g 


cation, and not expreſs, then this Clauſe of Diſtreſs would hat 
taken away the Force of it, and have made the Word Paying u 
be no Condition; and of this the following Caſe is an Inſtance, 


4 _— 


Part Iv 


fers from a Limitation, for that is the Bounds or Compaſs of », IM 


(1.) There are ſeveral Words which make Conditions in Wil 
Ero. Eliz. 146. 1 as Where the Teſtator was ſeiſed in Fee, and having two Daughter 
* F A C. deviſed his Lands to his eldeſt Daughter, that ſhe pay to her young 
3. Abre 419 Fier yearly. 301. this is a Condition, and for Nonpayment ti | 
Ward v. Browning. Youngelt Siſter may enter into a Moiety, for otherwiſe ſhe hati 


So if the Deviſe had been paying to her youngeſt Siſter 30 J. « : 
to the Intent that ſhe pay her ſo much; this had been a Cond 


aying is in ſome Caſes qualified where a Cl : 
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but decreed that the Conveyance being voluntary the Father mig 


part V. Conditions in Will: | 


, A Deviſe to T. S. for Life, paying to E. G. the 27 Rent Street verſus Beale. 
al 


61. half yearly, and if 'tis behind, that then he may 
A is no 8 becauſe the Clauſe of Diſtreſs for Nonpayment 


wiſe would have made a Conditioh. LEVI 
But the Words following make uo Condition : As for Inſtance ; 


the Husband deviſed his Lands to his Wife for thirty Years, to the 5 
Tntents and Purpoſes following, (viz.) I will that ſhe out of the Hotert ver. Syenſer. 


Profits pay year 5 to T. S. during the Term 30 l. and appointed : 2% 50. Dyet 


her to pay ſome Legacies, and that ſhe ſhould be bound to the 


Aid T. S. to perform the Will; ſhe paid the Legacies, when ſhe 


ſhould have paid the 30 J. to T. S. to pay it over to the Legatecs; 
and therefore the Heir entered for a Condition broken: But ad- 
judged that this was not a Condition, but a Declaration of the In- 
tention of the Teſtator ; for to what Purpoſe ſhould the Wife be 
bound to perform the Will, if this was a Condition. 


So where the Deviſe was of an Annuity of 51; to his Son ro- 3 Leon. 63. 


wards his Education and bringing up in Learning, this was held 
to be no Condition ; for if he was not bred up in Learning, yet 


he ſhall have the Annuity, becauſe the Words towards bis Educa- 


tion ſhew the Intent of the Teſtator, for he muſt neceſfarily intend 
that 5 J. per Aunum was not ſufficient to educate a Youth in 
Learning. | | 


Conditions are Things odious in Law, and therefore ate tiever 


created without expreſs Words, for which Reaſon where Lands are 
deviſed upon a up and Confidence, theſe Words will not make 
a Condition: As for Inſtance; a Deviſe in Fee to Husband and 
Wife (who was the Daughter of the Teſtator) upon Condition that 
within ten Tears they ſhould give as much Land to T. S. as ſhould 
be worth 100 J. per Annum; and if they fail; then the Eſtate de- 
viſed to them ſhall ceaſe, and ſhall go to his Executors upon Truſt, 
that they ſhould ſtand ſeiſed thereof to the ſame Uſes : The Hus- 
band made a defective Conveyance of Lands to T. S. within the 
Time, but it was perfected after the Time, (9iz.) after ten Years! 
Adjudged that the Executors might enter, and take the Lands by 
Virtue of this Deviſe, and that the Words apon Truſt did not make 
a Condition annexed to their Eſtate, 2 is : | 

So where the Teftator deviſed his Lands in Fee upon Tyuſt and 
Confidence, that T. S. the Deviſee ſhould out of the Profits build 
a Free-School, and pay ſo much Money yearly to the Maſter and 
Uſher; the Profits were diverted to another Uſe, and no School 
built: Adjudged this was ct 4 Condition of which the Heir at Law 
might take the Advantage for the Breach thereof, for it was an 
expreſs Truſt and Confidence: | 


The Father made a voluntary Settlement upon his eldeſt Son in Longdalev.Longdal. 
Tail Male, Remainder to a ſecond Son; Proviſo, that if his eldeſt * Vernon 456. 
Hn did not pay his ſecond Son 6601. at his Age of Twenty-one - 


Tears, that then the Eftate of the eldeſt Son both in Law and E- 
quity ſhould ceaſe : The Father afterwards married a ſecond Wife, 
and by Deed, in which the former Settlement was recited; took No- 
tice that the Money was not paid; he conveyed the Lands to the 
Uſe of bis Children by his laſt Wife; the Plantiff exhibited his Bill 
to be relieved for Nonpayment of the Money on the preciſe = 


g have 


3 
T x 


Lane 56. 1 Roll. 


ra } abr. 411. S. C. 


of the Rent qualifies the Force of the Word Paying, which other- 


226 Conditions precedent aud ſubſequent. Part IY. 
have put what Conditions in it he thought fit; and this Condition 
being ſpecial, the Court diſmiſſed the Bill. 


AY (2.) Conditions precedent and ſubſequent. 


Condition which is precedent muſt be performed before the 
| "A Eftate can veſt ; as where the Deviſe was, that if T. S. py 
: | 501. at Michaelmas next after the Death of the Teſtator, he ha 
l | ' © *** have his Lands; in this Caſe the Condition muſt be performed, (i. e) 
| 21. . muſt pay the Money before he can have the Lands; and this 
ke and the like Conditions are called Conditions executed and prece- 

cedent, becauſe they go before, and muſt be executed, otherwiſe the 
Eſtate can never veſt. | 
Bartie verſus Lord Deviſe of Lands to Truſtees and their Heirs upon Truſt, that if 
—2 i Salk. iin three Tears there ha ppened to be a Marriage between the 
Lord Guilford and Mrs. W. (who was Heir at Law to the Teſta- 
tor) then to her for Life, Remainder to her firſt Son; and if that 
Marriage did not happen, then the Remainder to the Lord Faulk- 
land in Tail; the Marriage did not happen with the Lord Guil- 
ford; it was held in this Caſe that Chancery would not relieve, 
_ becauſe the Condition was precedent to her taking the Lands, (i. e. 
=_ if ſhe married the Lord Guilford within three Tears; and there- 
* 1 Vern. 83. S. P. fore for the Nonperformance thereof, Equity cannot relieve as it 
| might where there is a Forfeiture for Nonperformance of a Con- 
dition, becauſe in ſuch Caſe Equity may make an Eſtimate, and 
give Compenſation -for it. | 
The Father gave Portions to his Daughters, pos: Condition they 
releaſed to his Son and Heir certain Lands, &c. one of them died 
without giving any Releaſe, and therefore the Heir refuſed to pay the 
Portions to the Survivors, who exhibited their Bill to be relieved; 
but they were not; for where the Matter lies in Compenſation, be 
the Condition precedent or ſubſequent, there ought to be Relieſ. 
; Goes, 3 Vernon 222. Hayward verſ. Angell. 
| — n There is a Caſe which ſhews — a Condition is not precedent 
Leon. 229. S. C. in a Will, which would be ſo in a Grant, (is.) It was a Deviſo 
of a Term of Years to T. S. and if his Mie ſuffer him to enjoj 
it three Tears, then ſhe ſhall have all his Goods as Executrix; but 
if ſhe diſturb him, then he made E. G. his Exccutrix : Adjudged 
that the Wife was Executrix immediatcly, and within the three 
Years ; for this being in a Will ſhall not be a Cyndition precedent, 
as it would have been in a Grant; but tis a Condition to abridge 
the Power of the Wife, ſo that ſhe ſhould not be the Executrix of 
the Husband, if ſhe did not perform that Part of his Will. 


. — 


, Conditions ſubſequent. 


A Condition ſubſequent is where the Eſtate is executed, but the 
1 Continuance of it depends upon the Performance of the Con- 
dition; and becauſe it followeth the Execution of the Eſtate, ti 
therefore called ſubſequent or executory, (i. e.) the Eſtate is veſted, 
but to be deveſted again upon the Nonperformance of the Cond! 
tion: As for Inſtance; the Teſtator deviſed a Term for Tu to 
5 "Ph 


fare IV. Conditions in Wills adjudged void. 217 


T. $. upon Condition that he pay 1001. to E. G. at Michaelmas 
next after the Death of the Teſtator ; otherwiſe the Deviſe to him 
d be void in this Caſe; by the Performance of the Condition T. S: 
Will have the Term; otherwiſe not. E: | 
. So when the Father deviſed his Lands to his Son, and his Heirs, Eiwards verſ. Ham- 
if he ſhall live to Twenty-one, Remainder over; this is a Condition mend. 3 Lev. 132. 


hſequent, and the Fee: ſimple veſted immediately in the Son, u 
fuſe Death of his Father, to be deveſted if he died before 8 
5 = was of Age. e | | 
, : 3) nt he following Cafes Conditions in Mills have 
c beeen adjudged void. ; 
if IX : A $ where the Teſtator deviſed r00/7. to 7. S. F he did what he 
he A (the Teſtator) appointed in a Codicil, and he appointed nothing 
3- PE tobe done, yet the Deviſe is good, and the Condition ſhall be taken 
at to be void. 5 | | 
& = 7 And ſo tis where the Teſtator departed with all his Intereſt, and Dyer 33. 
i- EX then deviſed it over; as where he deviſed to the Prior of Sr. Bart ho- 
©, RS hmew, &c. all his Lands, ſo as he pay yearly 15 Marks to the 
2 Dean and Chapter of Paul's, &c. and if he fail, then his Eſtate 
e- fhall ceaſe, and the Dean and Chapter, and his Succeſſors, ſhall 
it EY have the Lands; theſe Words, if he fail, &c. are a void Condition, 
n- RY becauſe by the Deviſe to the Prior, &c. and his Succeſſors, he had 
od BS parted with all his Intereſt, and therefore he could not deviſe it over 


upon a Condition ; for if it ſhould be a Condition, the Heir at Law 
mukt enter for a Breach, but the Dean and Chapter could not. 


| | (4.) Of Conditions to _ qualify, or to ſuſpend an 


ſtate. 


HE Father deviſed Part of his Lands to his eldeſt Son in Spinde verſus Davis. 
| Tail, and another Part to his youngeſt Son in 'Tail: Pro- _ phe 
vided, That if any of his Children alien or leaſe the ſame before « Leon. 38. 


they attain the Age of Thirty Tears, that then the other ſhall enter; See Large's Caſe, 
the eldeſt Son made a Leaſe of his Part, before he attained the Age 

of Thirty Years, and then the youngeſt Son entered and ſold it be- 

fore he was Thirty Years of Age, and thereupon the eldeſt Son en- 

tered again: And adjudged that he could not, becauſe the Proviſo 

extended to that Eſtate which was immediately deviſed, and not 

to a new Eſtate which might ariſe upon the Breach of that 

Proviſo; and therefore when once the younger Brother had entered 

for a Breach of the Condition, the Lands were diſcharged from it, 


@ otherwiſe the Eſtate might go from one to another for ever. 


6.) The Teſtator deviſed his Lands to T. F. in Tail, zpon Con- ö 
the dition, that he ſhould not alien them, and if he died without Iſſue, Noll. Abr. 412: 
Remainder over to E. G. in Fee; afterwards T. F. ſold the Lands, 
yet E. G. could not enter, becauſe this was a Condition and not a 
ſte, Limitation of the Eſtate, and therefore the Heir at Law muſt enter 
di- for the Breach, | | 


5 0 | Gg 2 Tho 


vec tes Hakens Condition, that ſbe ſhould educate his Children iu Learning, 
and the Reverſion in Fee came to the eldeſt Son; the Condition was 

broken: Adjudged this was not a Limitation, becauſe there were 
expreſs Nord of Condition, but that the Deviſe over in Remainder 
to the youngeſt Son had deſtroyed that Condition; for if it had not, 
then the Heir at Law muſt have entered for the Condition broken, 
and ſo defeat the Eſtate of the Wife; which he could nat do in this 
Caſe, without deſtroying the Remainder, | 


* liſh, deviſed them to his ſecond Son in Fee, ypor Condition to pq 
to each of his Daughters 201. a-piece, at their reſpeitive Ages of 
Twenty-one Tears; the ſecond Son was admitted, but did not pay 
the Legacies to his Siſters : Adjudged that this was not a Limita- 
tion of his Eſtate, ſo as to make it to go to the next who was inhe- 
ritable by the Cuſtom ; but it was a Condition, and the elder Bro- 
ther ſhall enter for the Breach; tis true, if the Deviſe had been to 
the elder Brother upon the ſame Condition, then it would have been 
a Limitation and not a Condition ; for if-it had been a Condition, 
it would have deſcended on the eldeſt Son, and he would not haye 
been obliged to perform it. | | 
os ow Catlin, Deviſe of Lands to T. S. for ſo many Years, yielding and pay: 
70, rt 43% 2g to E. G. 208. yearly at Michaelmas;' the Money was not paid: 
Adjudged this was a Condition, and that for the Breach the Heir at 
Law might enter. | | | 
—- Deviſe to his. Wife for Life, apon Condition that ſbe ſhould edu 
cal cate his Son at School at her own Charge, till he ſhould come of Age; 
and after her Death he deviſed the Lands to his ſecond Son in Tail, 
and the Reverſion in Fee to his own right Heirs ; the Wife did not 
perform the Condition; the eldeſt Son entered living his Mother, and 
adjudged lawful ; for by the Breach of the Condition to which her 
Eſtate for Life was annexed, that Eſtate was determined, and th 
Heir at Law ſhall take Advantage of it, but ſhall have it only dv 
ring the Life of the Wife, for the Remainder to the youngeſt Son 
was not deſtroyed by his Entry, becauſe it was created by a Will 
which made it good, tho' the particular Eſtate for Life was not 
good, but upon a Condition to be performed. 3 
Nell. Abr. 411 So where the Deviſe was of a Term for Years to T. 8. upon Co 
dition ſhe ſhould ſo long live, and keep herſelf a Widow and = 
on the Premiſſes ; theſe are Words which make it an expreſs Cond: 
tion, and ſhew the Intent of the Teſtator. | 
Trebern v. Cleybrcok. The Teſtator having made a Leaſe of his Lands, reſerving Rent, 
deviſed the Reverſion to T. S. in Fee, and that his Exccutors ſhould 
have the Land during the Leaſe, apon Condition, that they gie, 
Bond to pay 341. per Annum to T. S. during the Term; the {aid 
Bond to be made to the ſaid J. S. and executed within Six Monti 
after the Death of the Teſtator; there was no Bond given by the 
Executors: Adjudged that this was a Condition, and that up 
2 thereof T. S. who had the Reverſion in Fee ſhall have tis 
ent, | 
Hie v. Tyley. The Father deviſed to his youngeſt Son his Lands called S. ani 


. * f A : 0 . . - / ] . [ 5 
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228 O Conditions to defeat, qualify, or Part IV. 
Burt's Caſe. Dyer. Ihe Husband deviſed Part of his Lands to his Wife for Life, p. 


Remainder to his youngeſt Son in Tail, who died without Iſſue, 


Cents v nalen, (G.) The Teſtator being ſeiſed of Lands held in Borough Eng: 
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V. Part IV. + 1 to ſuſpend an Eſlate. : . 2 5% . 12 9 


2 thereof he gave him all his Lands called B. The Deviſee was evict- os 
85 ed out of a Moiety of the Lands call'd S. It was decrecd, that this 
ic, being a Condition which lay in Compenſation, the Deviſee ſhall be 
as ME relieved, and that he ſhould not have all the Lands called Y. but 
ere only Satisfaction pro tanto as he was evicted out of the Lands 
der called s 1 | 
ot, Wl 3 | | | | 
hy 6. IV. Of a pure or ſimple Aſſignation of an Executor. 
1. The chief Points conſiderable about the ſimple Mgnation of 
"- an Executor. 1 ; TEM, 
2«y 2. What is a pure or ſimple Afſignation of an Executor. 
* of 3. Divers Examples of a ſimple Appointment of an Executor. 
pay 4. Whether is he underſtood to be made Executor, to whom the Te. 
ita ſtator doth give all, or the Reſidue of his Goods. . 
the- 5. It 3s not _—_ needful to expreſs this Nord Executor, in ma- 
Bro- 5 ng of an Executor, namely, when the Teſtators Meaning is 
1 to OWN. | | | 
deen 6. Other Examples of the former Concluſiom. ES, 
tion, 7. The general Legatary is not always underſtood to be Executor. 
lave 8. What i 1 Words. be indifferent, either to make a Teſtament or 
a Codicil. 3 e DEC 
pay: 9. An Executor may be made, either by the proper Motion of the © 
Maid: 12 or at the Interrogation ene 1 
ir at 10. The Teftator muſt have a firm Purpoſe of making his Teſta- 
ment, otherwiſe [Words are of no Force. * W 2s 
edu- 11. It Skilleth not of Words, ſo that the Meaning appear, neither 
Age; in what Part of the Teftament the Executor be appointed. _ 
Tai, 12, Of the Effett of a pure or ſimple Nomination of an Executor. 
1 not 13. Certain Caſes wherein the Mention of a Condition doth not 
j and mate the Diſpoſition conditional. | 5 8 
h her 14. Whether impoſſible or unhoneft Conditions, do make the Diſ- 
d the Poſition conditional. DINE % | 
y du 15. Whether neceſſary Conditions make the Diſpoſition conditional; 
t Son if 16, Conditions referred to that which is paſt, or preſent, are not 
Will, properly Conditions. | 
8 not 17, Conditions neceſſarily underſtood, do not make the Diſpoſition 
conditional. 5 5 588 8 
; Cor We 18. The Application of that which hath been ſpoken of the Aſſigna- 
wy 2 tion of an Executor to a, Legacy or Deuiſ me. 
vnd. 19. Certain Caſes of the Deviſe of Lands, whercin the Meaning 
8 of the Deviſor is preferred before the Propriety of Words. 
Rent, Wn 20. The different Effects of a ſimple Afignation of an Executor, 
hould WW and a ſimple Legacy. TRE ERS 
g. 4 Legatary may not of his own Authority take his Legacy; 
ze (aid BR and what is the Reaſon. | | 
Tontis BW 22. What Remedy a Legatary hath for the obtaining of his Legacy: 
by the BR 23. Certain Caſes wherein the Legatary may of his own Authority 
| g's apprehend his Legacy. 8 
ve the N s 
| *Oncerning (1) the pure and ſimple making of an Executor, I 
§. and thought good to remember theſe Points, ois. Nhat it is, in 


n L that Form of Mord it may be made, what is the Effect thereof; and 
thoredl | nally, 


- > oo 


— : — - — — — — — . - — —— | — 
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finally, how a ſimple Nomination of an Executor, and a ſimple L. 

ney or Devi ſe do agree or differ. 
| (2) fimple Nomination. or Appointing of an Executor is, whey 
Wee — the 'Teſtator maketh his Executor tit hout any Condition i, as if 
- Minäag, Ibid. the (3) Teſtator ſay, I make 4. B. my Executor; or thus, I inſti. 
Graff Thefaur com. tute 4. B. my Executor; or thus, I Will that 4. B. be my Execy- 
8 * 4 tor; or thus, I deſire 4. B. to be my Executor; or thus, A. B. ſhall 
| 1 indig- be my Executor; or thus, let 4. B. be my Executor ® : For the 
num C. de teſta. & Law regardeth not fo much the Words, as the Meaning of the Te- 


2 


DD. ibidem. ſtator e. And therefore if the Teſtator ſay, I commit all my Goods 


c D. L. quaniam : ke . 
Mantie. de conje&t. to the Diſpoſition of 4. B. it is in Effect, as if he ſay, I make him 
3 my Executor d; or, if the Teſtator ſay, I Will that A. B. ſhall dif- 
Lom. op. h. Inſtirur. Poſe my Goods which be in his Cuſtody, he is thereby made Execu- 
rund ,, tor of thoſe Parcels of Goods e. So it is if the Teſtator ſay, I com- 
\ Rag ran e's: mit all my Goods to the Hands or Diſpoſition of A. B f. Or I make 
ſella. verb. teſtam. A, B. Lord 8 of all my Goods; or, I make my Wife Lady of all my 
$. 4 verſ. quibus Goods h; or, I leave all my Goods to A. B i, Or, I make J. B. Le. 
1 Abridgment gatary of all my Goods *; or, I leave (4) the Reſidue of all my 
der Caſes, edit. An- Goods to A. Z l. For in theſe Caſes, he to whom all or the Reſ- 


no Dom. 1599. fol. quo is bequeathed, is thereby underſtood to be made Executor n. 


' Lo. de an. Andr. And this I ſuppoſe to be true, when it doth ſufficiently appear by o- 
Barba in d. e. eum ther Means alſo, to be the Meaning of the Teſtator not to die Inte- 


8 ſtate, but that he to whom all or the Reſidue is bequeathed, ſhould 
s L. his verbis f.de immediately, by Virtue of the Will, enter to all the Teſtators 


33 4. L his Goods, (and payin his Debts and Legacies) retain the Reſidue to 
verb. 
i Cloſſ. Bar. & Bald. (Executor) in making of an Executor ?, neither hath every Teſta- 


is 4 is verb. . Pe ; 
Ic tor Skill ſo to do P ; wherefore it is ſufficient, if the Teſtator's Mean- 


op. Inflit. g. 14. ing do appear by other Words of like Senſe or Purpoſe 2. And (6) 
8 hence it is, that if the Teſtator write after this Manner, 7 all 

ject. ult. vol. lib. a. Goode movable and immovable, I make A. B. though the Teſtator do 
re 3; Be * eme not add Executor, yet it is to be underſtood, and ſupplied; and ſo 
3 de Ee is in Effect, as if the Teſtator had ſaid, In all my Goods movable 
copis & ler. n. 1. and immovable, I make A. B. my Executor r. Hence alſo is it, that 
_ >" on if the Teſtator ſay, I Will that 4. Z. be my Executor, if C. D. wil 
Ib. v. de interp. not: In this Caſe C. D. is preſumed to be appointed Executor; and 
uit. vol. fol. 130- may if he will be admitted to the Executorſhip, and exclude the 0- 


ther Executor ſ. Likewiſe, if the Executor ſuppoſing his Child, 


n. Zo 
1 Panor. in c. Ra- 


nutius de teſts ext. Brother, or Kinſman, to be dead, do ſay in his Will: F oraſmuch 


3 om ae © WY Child, Brother, or Kinſman is dead, I make A. B. my Ene. 
nar Panor. in d. c. cutor: In this Caſe, if the Child or other Perſon whom the Teſts 
Ranutius. (rs tor ſuppoſed to be dead, be alive, he that is named Executor ſhall 
NR aptios bs- not be admitted to the Executorſhip, but the Child, Brother, ot 
qui. ' Kinſman, whom the Teſtator thought to have been dead t:; for that 
SIN _ _ it is preſumed to have been the Meaning of the Teſtator to have 

» 7 made that Child, Brother, or Kinſman, his Executor, if he had 


ne teſtamentum ſo- 
lenne, vel non ſo- 


lenne. Nam quod qu ; um (rel 
lenni importare fidei commiſſum, non inſtitutionẽem, actumque valere jure codicillorum, donationiſyc caul 


mortis non teſtamenti (ut in apoſtil. ad Panor. in d. c. Ranutius) Ira eſt intelligendum, quando teſtamentum. 


alias non valeret. Bald. L. epiſt. C. de fidei com. n. 4. Sichard. in L. fin. C. de Codicil. n. 4. Covar. in de. 

Ranutius. 5. 1. n. 3. o C. cum tibi de teſta extr. Brook. tit. Exce. n. 98. p Panor. In d. c. Ranutivs. 

n. 3. q L. quoniam indignum. C. de teſta. Manric. de conjeR. ult. vol. lib. 4. tit. 3. * Paul. Caſtrenſ. 

& alii in L. crrore. C. de tefta. Mantic. de conject. ult. vo lib. 4. tit, 3. n. 5. Jol. Clar. 6 teſta 
b. 35. n. 2. * Sichard. in Rub. de hæred. Inſtit. C. n. 3. - 5 

| thought 


3 | 


himſelf n. For (5) it is not always neceſſary to expreſs this Word 


idam volunt verbum (relinquere) adje&um yniverſitati bonorum in yoluntate minus &- . 


Meaning 
other wil 


"ough } 
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thought him to have been living, and not the Party named u. Or * Sichard. ubi ſupra | 

if the Teſtator will, that 4. B. ſhall have his Land in Dale, after Ber, L # mir. O. 

n_ - . 7 de inof. Teſta. A- 

the Death of his Wife, ſhe ſhall have it for her Life x. lex. conſil. 185. 
* - 4 . 4 ib. 2. 

* Brook. Abridg. tit. Deviſe. n. 48, 32. ubi vide. 


IT 4. B. is next Heir at Law to the Deviſor, the Wife by Impli- 
cation ſhall have the Land for her Life; but if 4. B. be a Stranger 
to the Deviſor, the Wife ſhall not have it for her Life, but it ſhall . 
deſcend to the next Heir at Law to the Deviſor, as it hath been ad- 
judged. | ET | e 
; * (7) if on the contrary it do appear to be the 'Teſtator's Mean- 
ing, not to make him Executor to whom he doth bequeath his 
Goods, as when the Teſtator having bequeathed his Goods to one 
Perſon, doth expreſly name another to be his Executor Y; or if he Bar. in L. his ver- 
to whom all is bequeathed, be unable = to execute the Teſtament; bis de bered. In- 
or if the Teſtator bequeath the Reſidue of his Goods, the Debts dij- 8 ee 
charged . In theſe Caſes the univerſal Legatary doth ſtill remain barur, ait Graff. 
Legatary, and is to receive his Legacy at the Hands of the Executor —— op. 
or Adminiſtrator. _ 5 1 
n. 20. * Inſtit. de hæred. quæ ab inteſtat. in prince. ® Imol. in d. e. Ranutius, n. 8. RS 
opinio communis eſt teſte Graſſ. d. 9. inſtit. q. 14. n. 6. n he Þ 


If the (8) Words be indifferent, either to make an Executor or an 
univerſal Legatary ; a Teſtament or a Codicil b, and no Ciroumſtan- » Defun&us quan- 


ces to maintain the one rather than the other, either elſe the Cir- do cenſendus eft 
, voluiſſe codicillari, 


cumſtances being indifferent: Although in this Caſe the Judge ought vel teſtari Pulchre 
rather to pronounce the Deceaſed to have made a Teſtament, than Bald. in L. fili. C 
a Codicil, and to have left an Executor rather than to have died fmilizHercieund 
Inteſtate, in reſpect of the Civil and Eccleſiaſtical Laws ©. Vet in de conjett. ule vol. 
regard of the Statute, it is more ſafe to commit the Adminiſtration 1/2 tit. 33. 
to the Widow, or the next of Kin demanding the ſame, for fear of „ 0 
Forfeiture of Ten Pounds 4, leaſt peradventure the Judge before vulg. ſub. ff. Cano- 
whom the Penalty is to be demanded, ſhall deem the Party to have 2 Je tec. cum 
hed lobende. | 2 * | BA... tibi de teſta. extr. 


Mantic. de conject. 
» 


7 > 4 y ulr. vol. lib. 2. tit. 
3. n. 12. 4 Stat. H. 8. an. 21. c. 5. 


Furthermore, (9s) the Teſtator may lawfully make his Executor, ; 
not only of his own Accord without Interrogation ; but alſo at the . ,, _ 
lntreaty or Requeſt of another (except in certain Caſes elſewhere de: - + | 


clared e,) and that not only by the Words aforeſaid, but by. others e Sup part. 2. f. 26, 
of like Effect fr. And therefore, if the Teſtator being demanded by tManticde conject 
another, whether he do make A. B. his Executor, do anſwer, yea, Wi. val lib. 4. tit g. 
or I do, or what elſe, or why not, or whom elſe ſnould I make Ex- | | 

*utor, or I cannot deny. This is a pure and a ſimple Aſſignation of 


an Exccutor 8, 985 X KNipa. Alcia. Za- 
| | 13 74 3 fins, & alii DoQo- 
res in L. 1. $. ſi quis ita. de verbis. ob. ff. Clar. $:rctim. q. 37: 


Provided (10) always in all the Caſes aforeſaid, and in every other 5 | 

ike Caſe, that the Teſtator have a firm and conſtant Purpoſe and |.  . 

Meaning to make his Will, when he uttereth any ſuch Words h; for * Manie de-con- 

otherwile, if the Teſtator have no Meaning to make his Will, al- 9g _— — 4 

though he uſed the moſt plain Words that might be' deviſed for the 1. part. 5 e 
4 = | 2 . Making ſententia. 


bee CO CSCO 
, — 
* 
, 
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Making of an Executor, yet (as I ſaid before) it were no more a Te. 


i Supra part. 1. . 3. ſtament or a Will, than a painted Lion is a Lion i; for the Purpoſe 


= Tek and Meaning of the Teſtator is the Life and Soul (as I may term 

it) of the Teſtament, without the which, the Teſtators Words are 

| but Wind. If that do not appear, ſuch only Words ſhall not be ad. 

3 mitted for a Will k. For what if the Teſtator ſay in Jeſt, I make 

plane Inſtit. de mil. the my Executor? What if he ſaid fo for Fear? What if he were 

reſtam. Mantie. de overcome with Drink? Therefore it is not enough to prove the Te. 

_— ult. vol. lib. ſtators Words, unleſs it be proved that the Teſtator had animum te 
Infra 1. part. $.13. ftaudi which how it is proved, is elſewhere declared l. 

Note alſo, that it is not material by what Words the Executor is ap- 

pointed; ſo (11) it is not material in what Part of the Teſtament he 

m g. ante Ioftit. de be appointed, whether in the Beginning, or in the Midſt, or End. 

lega. Graſſ. Theſaur. ing m. | 

mega, $ Init. The (12) Effect of a pure and ſimple Aſſignation of an Executor 

| is this, That the Executor may immediately after the Death of the 

| Teſtator, undertake the Executorſhip, and enter upon the Teſtator's 

* Weſemb, in tit. Goods and Chattels n; whereas on the contrary, the Effect of a con- 

de acquir. hered. ditional Aſſignation, doth ſuſpend his Admiſſion and Execution of the 


— — — — Teſtament, as afterwards more fully doth appear o. | 


verum eft etiam | | 
ante pFobationem teſtamenti. Plowd, lib. 1. in Caf. int. Greisbrook. & Fox. Cagnol. in L. fi preeibus. C. de in- 
pub. & aliis, ſub. n. 276, 277, 278. © Infra ead. part. $. 6, 7. | 


And (13) here Note, That if the Teſtator ſay, I make A. B. uy 


Executor — to the Conditions afterwards expreſſed: if the 
S 


Teſtator afterwards. expreſs no Conditions, it is in Effect, as if the 
„L. pen. C. de in- Teſtator had made him his Executor ſimply P. And ſo he may en- 


flitut. & * ter upon the Teſtator's Goods preſently after his Death; for the Te. 


| ſtator in not expreſſing any Conditions, is preſumed to have altered 

+ DD. in d. L. pen. and revoked his Purpoſe concerning the Adding of Conditions 1; and 
cConſequently, that he would have the Appointment of the Executor 

do be pure and ſimple. Howbeit, if the Teſtator making his Exe 

cutor upon Conditions, to be then expreſſed afterwards, in the mean 

Time, whiles he is in making his Will, be ſuddenly prevented by 

Death, or Inſanity of Mind, that he cannot expreſs thoſe Conditions, 

according to his Purpoſe, and Determination: In this Caſe the Aftg- 

nation is void, and he which is ſo appointed Executor is not to be 

L. 6 quis deſti- admitted to the Executorſhip f. Likewiſe, if the Teſtator do make 
naverat alias, fi is his Executor after this Manner. I make A. B. my Executor; it | 
qui & de tan ſhall expreſs any Conditions, in this Caſe no Conditions being expre 


1. de Caftr. i f 
L jubemus” C. de ſed, he that is fo appointed, ought not to be admitted ſ. 


teſtam. & latius ; 
infra part. 7. $.12. | © Dec. & alii. in d. L. Pen. C. de Inſtit. & ſub, 

It is (14) alſo to be noted, That that Aſſignation of an Executor i 
in Effect pure and ſimple, where the Condition is impoſſible or ut- 
honeſt ; for ſuch Conditions are reputed, as not written, but omit 

r g. Impoſſibilis In- ted t, and ſo the Executor, without Accompliſhment of any ſu 
ſtir. de hæred. in- Condition, is forthwith to be admitted to the Executorſhip, except 
ſtituend. L. obti- wag : 

ſome Caſes, as hereafter is declared u. 


nuit. de cond. & 1 


demon. L. condi- 
tiones de condit. Initit. fr. * Infra eadem part. $. 6, 7. 


Furthermore, (15) when it is certain, 'That the Condition wil 
neceſſarily follow ; the Appointment of the Executor made 2 


4 
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ſuch Condition, is reputed pure and ſimple; as if the Teſtator make 

A. B. his Exccutor, if the Sun ſhall riſe the next Day x; unleſs the * 46 pupillus g ſub 

Time when the Condition will be extant, be uncertain, as I make got Ale na oy 

J. B. my Executor, if my Son ſhall die: For though it be moſt cer- 39. n. 14. vol. 4. 

tain that he will dic, yet nothing more uncertain than the Time Sigharting Reb de 

when; and therefore the Aſſignation is in Effect conditional v. — 
And the like may be ſaid, (16) When the Condition is referred to 17. & part. 7. f. 23. 

that which is paſt, or preſent, as if the Teſtator ſay, I make A. B. | 

my Exccutor, if he be Bachelor of the Civil Law, or if he have 

been Student in the Univerſity of Oxford - For this Kind of Condi- 

tion, is not properly a Condition 2, but rather a final Cauſe, where- L ſi ita ſtipulatus 

fore the Teſtator made his Executor 2. And although the Teſtator in 3 yp gt 

be uncertain, whether the Executor be Bachelor of Law, or have & demon. # 

been Student; yet it is certain, in reſpe& of the Fact it ſelf; and is 3 7 e 

either true or falſe at that Inſtant, when it is made: And ſo the Con- . 

dition worketh no Delay or Suſpenſion, but is either a good or void 

Aſſignation at that Moment b. . v» pb. in d. L fi ita 
Finally, (17) That Aſſignation of an Executor is pure and ſimple, fipulatus. 

when that Condition is expreſſed, which is neceſſarily underſtood ©, e L. hæe verba de 

as if the Teſtator ſaid, I make 4. B. my Executor, if the Law will d, leg. 1. f. L. condi- 

or if he will undertake the Exccutorſhip e. | — — 


> | 4 Mantic. de con- 
ject. ult. vol. Graſſ. Theſaur. com. op. f. legatum. g. 47 


That (18) which hath been ſpoken of the Making of an Executor 
(according to my former Advertiſements) may eaſily be applied to a 
Legacy, Mutatis mutandis: Wherefore, as that Nomination or Aſ- 
ſignation of an Executor is pure and ſimple, which is made without 
Condition; ſo that Legacy is pure which is given without Con- 
dition. | 
Secondly, By the like Application it may appear, that it is not ma- 
terial in what Form of Words a Legacy be bequeathed ; ſo that the 
Teſtators Meaning do appear. Which Meaning is to be preferred : 
before the Propriety of Words f, and that not only concerning Goods 1 nnn 
and Chattels, but alſo concerning Lands and Tenements: For fur- 
ther Declaration whereof, I have added theſe Examples following, 
_ I have borrowed out of a. little Book, called The Terms of 
aw e. | | | 
Firſt (19) therefore, If a Man do by his Will deviſe to A. B. all 
his Lands and Tenements. In this Caſe not only all bis Lands and 
Tenements, which the Teſtator hath in Poſſeſſion, do paſs, but thoſe 
alſo which he hath in Reverſion by Virtue of this Mord Tenements. 
Item, If Lands be deviſed to a Man to have to him for ever- 
more, or to have to him, and his Aſſigns: In theſe Two Caſes, the 
Deviſee ſhall have a Fee-ſimple ; whereas if it be given by Feoff= 
ment in ſuch Terms, the Feoffee hath but an Eſtate for bis Life, 


8 Verbo Deviſe, 


for a Deviſe made without expreſs Words of Heirs, is good even in 


Fee: ſimple. | 
Item, Fa Man deviſe his Land to another, to give or ſell, or do 
therewith at his Pleaſure and Will, this is Fee-ſumple, „ 
Item, 4 Deviſe made to one, and to his Heirs Males, doth make 
an Eftate in Tail; but if ſuch Words be put in Deed of Feoffment, 
it ſhall be taken in Fee-ſample, becauſe it doth not appear of what 


P 


Body the Heirs Males ſhall be W 
H 


Item, 


PE 
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Item, If Lands be given by Deed to A. B. and to the Heirs Mc les 
of his Body, who hath Iſſue a Daughter, which Daughter hath * 
ſue a Son, and dieth, there the Land ſhall return to the Dor, 
and the Son of the Daughter ſhall not have it; becauſe he cannot 
convey himſelf by Heirs Males, for his Mother 15 a Let thereunio. 
But otherwiſe it is of ſuch a Deviſe given by Will, for there the Sn 
of the Daughter ſhall have it, rather than the Mill ſhall be coid. 

Item, If one Deviſe to an Infant in his h Mother's Womb, it is g 
good Deviſe, though ſuch a Feoffment, Grant, or Gift be void. 
There is a contrary Judgment in Dyer, and the Reaſon there gi. 
ven is, becauſe a Child in the Womb is not capable of Taking any 
Thing: But the Lord Chief Juſtice Hale doubting of this Matter in 
i a Caſe of the ſame Nature, cauſed the Roll of that Caſe in yer 
to be ſearched ; and upon Peruſal thereof he found, that it did not 
warrant that Judgment. | N | 
However, there is a Caſe where ſuch a Deviſe was held good; it 
was thus, (viz.) The Teſtator deviſed his Lands to Two Perſons, 
naming them, and to the Child then in the Womb of his Wife; and 
this was adjudged a good Deviſe. 
Simpfon verſ. South. Tis true, Coke and Doderidge were of Opinion, where there is 
7 Roll. Rep. 110. ſuch a Deviſe, and the Child is not born till after the Death of the 
Teſtator, tis void. 
Stanky verſ. Baker. And yet where the Father deviſed a Term for Years to his 
Moor 220. Dawghters, and after his Death another Daughter was born: It 
was adjudged that all Three of them had a Title. = 
Stow verſus Cutler. Auno 19 Car. 2. The Court was divided, whether ſuch a Deviſe 
* Sid. 155. 3 was good, or not, and thereupon it was adjourned into the Exche- 

aym. 162. wh 8 

1 Ley. 135. S. C. quer- Chamber, but the Parties agreed. 
| Item, I one Vill that his Son fhall have his Land after the 
Death of his Wife, here the Mife of the Deviſor ſhall have the Land 
firſt, for Term of her Life. So likewiſe, if a Man deviſe his Goods 
to his Vite, and that after the Deceaſe of his Wife, his Son and 
Heir ſhall have the Houſe where the Goods are, there the Sou ſhall 
not have the Houſe, during the Life of the Mie. For it is preſumed 
that bis Intent was, that his Wife ſhould have the Houſe alſo for 
Term of her Life, notwithſtanding it were not deviſed unto her by 


expreſs Words. 
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' bh 21 H. 6. 12. 


Dyer 303. b. 
i 1 Lev. 135. 


Moor 177. 


* 


v Vent. 223. 


T. S. was not his Heir at Law; and it might be as reaſonably in- 

tended, that he ſhall have his Lands as the Wife. | | 
Item, If a Deviſe of Land be made to A. B. and to his Heirs 
Females of his Body begotten. After the Deviſce hath Iſſue a Son 
and a Daughter, and dieth, here the Daughter ſhall have the Land, 
and not the Som; howſoever he be the more worthy Perſon, and Heir 
to his Father ; but becauſe the Mill of the dead Perſon is, that the 
Daughter ſhall have it; therefore Law and Equity would that it 

ſhould fo be. | | | 
Hereunto it may be added, That if the Teſtator by his Laſt Will 
deviſe his Lands to 4. B. charging him with a Payment of a Sum 
of Money (being as much or not as much as the Land is worth, 
for the Life of the Legatary or Deviſee): In this Caſe, he to whom 
the Land is deviſed, ſhall have an Eſtate of Inheritance, by Virtue 
of the ſaid Will, though there be no Mention of Heirs, nor 1 AF 
; I | f 1205, 


The Teſtator deviſed his Lands to T. S. after the Death of bis 
Wife : Adjudged this was no Deviſe to her by Implication, becauſe 
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ſigns, nor for ever, nor any other Words otherwiſe requiſite in a 
| Deed, without the which, an Eſtate of Inheritance could not paſs ; 


3 


. 
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whereby (as alſo by the former Caſes) we may diſcern the Difference, 


and the great Pre-eminence of Wills before Deeds; for in the one, 


the Law doth reſpect the Meaning rather than the Words; in the o- 

ther, the Words rather than the Meaning k. Howbeit, If a Man by « L. quoniam In- 
his Will deviſe Land in Fee to one, and if he die without Heir, then dignum. C. de te- 
to remain to another in Fee. This is a void Remainder, becauſe ſta. Manric. de con- 


| ct. ultim. volun. 
one Fee-fimple cannot depend upon another |. '" "FE + 66 2. 


: : 5 de prætis Tra&. de 
interp. ult. volum. in locis infinitis.  Fulb. paralele, f. 46. b. 19 H. 8. 8. 


Thirdly, It may appear by that which hath been ſaid of an Exe- 
cutor, that the Legacy is void where the Teſtator hath not Auimum 


T eftandi . ; 26 | nm mInfrapart.7, 6.13. 
Fourthly, That there be divers Conditions which do not make the 
Legacy conditional n. a Tnfra f. 5, 6. 


Laſtly, (20) Concerning the Effect of the one and the other, albeit 
otherwiſe the Appointing of an Executor, and the Bequeathing of a 
Legacy do agree in divers 'Things; yet in this they do differ greatly, 
that is to ſay, An Executor {imply inſtituted, may as ſoon as the Te- 
ſtator is dead, enter to the Goods and Chattels of the Deceaſed 9: L. cum hæredes. 


But a (21) Legatary or Deviſee may not of his own Authority take pol. Br. in I ox 


the Legacy, and ſerve himſelf, but muſt receive the ſame at the facto ff. de hæred. 
Hands of the Executor P; the Reaſon is, for that the Executor is inſtituend, Cagnol. 


charged with the Payment of all the Teſtator's Debts, ſo far as the = K alle. bl 


Goods and Chattels will extend, and the Legacies are not to be paid n. 1276: : 
but of the Reſidue, if any Thing remain 4. (22) And the Legatary „ f. fl. non du- 


ff. L. non du- 
hath no Remedy by the Common Laws of this Land, for any Le- e 


1 1 - a» Perkins, tit. Teſta- 
gacy of Goods to him bequeathed, if the Executor will not deliver Pente ö 


the ſame: But in this Caſe he muſt take a Citation againſt the Exe- Brook tit. Devile, 


cutor of the Teſtament, to appear before the Ordinary, or other Ec- > OE” 
cleſiaſtical Judge, competent to anſwer him in a Cauſe of Legacy r. & in tit. Devi. wg 


Notwithſtanding (23) in ſome Caſes the Legatary may be lawfully (ubi etiam tradir 


- | 77 aliam cauſani ſed 
poſſeſſed of his own Legacy, without Delivery thereof to be made „ 


by the Executor: For if there be ſufficient Goods and Chattels, in firandi legata & 
the Hands of the Executor, to pay all the Teſtators Debts and Le- fraudandi teſtato- 
gacics, and the Legatary is poſſeſſed of the Thing bequeathed, at the em Alam ratio- 


; 5 a : nem aſſignat jus ei- 
Time of the Death of the Teſtator. In this Caſe the Legatary, by vile, nempe 5 de- 
the Civil Law, may till retain the ſame in his own Hands f; nei- tractionem falei- 


+, fie, ti 
ther is he to deliver the ſame to the Executor, and afterwards' to 3 — 


receive the ſame again at his Hands *; likewiſe, if the Teſtator give faeile eſt conjieere, 


Licence to the Legatary, to enter to his Legacy. In this Caſe, the fueg ive ay wk 
Legatary may, without the Privity or Conſent of the Executor, take cus infra regni no- 
his Legacy and keep the ſame; ſo that there be ſufficient beſides, to oy gs 

diſcharge the Teſtator's Debts u. Peradventure alſo, in Caſe of ſuch Pty 1 z. 4 Bin. 


Sufficiency of Goods, a certain ſpecial Thing being bequeathed, (as N. B. brevi de con- 
tne Teſtator's riding Horſe, his Books or his Signet) though another lultationd, Brook 


: ; tit. Deviſe, n, 3. 27, 
Verſon than the Executor detain the ſame; the Legatary may as 14. Plowd. in & 


well by the Laws of this Realm x, as by the Civil Law ey, com- inter Paramor & 


mence Suit againſt the Oecupier thereof, and recover the ſame Le- Ia. Terms of 


gacy 2; unleſs this Third Perſon were able to juſtify his Poſſeſſion, * Socin, condi. 11. 

vol. 1. Ripa in L. 1. 
ff. quorum lega. n. 15. Olden. de action. elaſ. 2. act. 2. fol. 113. C. dolo. de reg. jur. 6. g af. in L. 
don dubium, C. de lega. * Brook. Abridg. tit. Deviſe, n. 630. „ Sichard. in L. 3. C. de lega. n. 16. Na- 
uo eſt quia dominium rei legatæ ſtatim poſt mortem Teſtatoris tranſit in legatarinm, etiam nondum fadta tra- 
ditione gloſſ. & DD. in h. in noſtra. Inſtit. de lega. & in L. a. Titio, ff. de fur. 


H h 2 even 


Of the Forms of Teftaments. 


Part IV 


tam. ff. de exce 


& præjudic. \ 1 
* Brock. tit. De- if the Teſtator bequeath twenty Pounds or a Horſe) the 


viſe, <$ 6. & n. 30. 
y Quodautem dixi- 
mus jure civili tri- 
plicem concedi ac- 
tionem legatario, 
ro conſequendo 


egato, 


ſpecie relictà, ſed 
1 quantitas, ve 
genus relinquarur, 
bn compelit rei Legatary, 


LL 


Sichard. in L. non where abſolved. 


dubium, C. de le- 
ga. rifi fortè quantitas, non ut quantitas, ſed ut 
debita, runc enim idem juris eſt, ipſo 
& alii in d. 6 m'ra. Inftit. de lega. Vide ſu 
in L. non dubium, C. de lega numb. 13. 


que jure tranſit rei dominium, ac fi legata fuit ſpecies. 


pra part. 1. 9 6. in fin. & quæ ibidem annotantur. 
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FEE even againſt the Executor, or againſt the Teſtator himſelf, if he 
| were living; for that is a lawful Bar or Exception againſt the Le. 
L. fi rem lega-gatary alſo u. But if there be not ſufficient Goods to pay the Teſtg. 


P: tor's Debts, or if the Legacy conſiſt in Quantity, or be general, (as 


Legata 


cannot of his own Authority take ſo much of the Teſtator's Mo. 
ney, or any Horſe, which was the Teſtator's x, without Licence gi. 
ven by the Teſtator, or Permiſſion of the Executor, nor may brin 

any Action againſt any third Perſon for the ſame Legacy, albeit - 
procedit poſſeſs all the Teſtator's Goods J. Finally, If the Legatary be alfy 
Executor, then may he, if he will, as Legatary, accept the ſame :. 
But, what if it do not appear whether he did accept the ſame 4; 
or as Executor, whether it is preſumed that he did ac- 


vendicetio, Bar. in ; NP 
s leg 1. cept the ſame as Executor, or as Legatary? This Queſtion is elſe. 


us relinquatur, vel niſi genere relicto, fadta ſit ele 


Angel. Are. 
2 Sichard, 


$. V. Of a conditional Aſſignation of an Executor 


1. The chief Points conſiderable about the conditional Aſſigns 


tion of an Executor. 


2. When the Aſignation of the Executor is conditional. 


3. By what Words the Diſpoſition is maderconditional. 


4. Of Conditions ſome be neceſſary, ſome impoſſible, ſome indife- 


ent or poſſible. 
5. hat Conditions be neceſſary. 
6. Two Sorts of neceſſary Conditions. 
7. Of impoſſible Conditions there be divers Kinds. 
8. Tmpoſſh e by Nature, Fs 
9. Impoſſible by Law. | 
10. Impoſſible in reſpect of ſome Perſons. 
1 1. Impoſſible, by reaſon of Contrariety or Perplexity. 


12. Poſſuble Conditions are thoſe which are indifferent betuiu 


neceſſary and impoſſible. 


13- Of Poſſible Conditions, ſome be arbitrary, ſome caſual, ſour 


14. Item, Of Poſſible Conditions, ſome conſiſt in chancing, ſuit 


in doing, ſome in giving. | 


15. Of Conditions ſome, are affirmative, and ſome negative. 


oncerning a (1) conditional Aſſignation or Nomination of an 


Executor, I thought good to deliver firſt, Nhat it is ** &. 


a Eod. 5 n. 2 
bb condly, What Manner of Mord do make the Diſpofition to l. 
— an 4 conditional be Thirdly, How many Kinds of Conditions there li e! 


Fourthly, What is the Effet of a conditional Aſignation of il 


* Infia cadem part. 7,..ctor d? Fifthly, I have examined certain Onueſtions, not imper 


8 6. - 

e Infra ead. $ 7, tinent hereunto e. 
8, 9. cum ſequen. 
uſque ad 9 16. 


The Aſſignation (2) of an Executor is conditional, 
Teſtator doth not make his Executor ſimply, but doth 
Quality to the Aſſignation, whereby the Effect of the Di 
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ſuſpended or hindered, and dependeth upon ſome future Event f. A 
for Example, the Teſtator maketh A. B. his Executor, if his Ship C. n. 1. Graf. The. 
ſhall return from Fenice. . | — a 
Divers (3) Words there be, whereby the Diſpoſition of the 'Teſta- lesatum, g. 46. 

tor is made conditional. Firſt and principally, by this Word (Ve) s par. in L. 1. de 
as in the former Example. By this Word alſo (her) the Diſpoſi- cond. & demon, 
tion is ſometimes made conditional; namely, when it is joined to 2 _ 
a Verb of the future Tenſe, As I make 4. B. my Exccutor, or 10. tir. 5. 
give him one hundred Pounds when he ſhall be of the Age of Twen- 

ty-one Years h, or when he ſhall be married i. Sometimes by this“ Sichard, in Rub. 


Word (whiles;) as, I make my Wife Executrix, or give her a hun- de Inftir, & ſub, C. 


+ Is 


dred Pounds, whiles he ſhall abide with my Children; for it is in ef- Bar. ind. L. 1. de 


fect, as though the Teſtator had ſaid, F he abide k. Alſo by theſe _ jor ne 2 
Words (whenſoever, whereſoever) the Diſpoſition is made conditional |; Calle. ih endow K 


ſometimes alſo by theſe Words (which, what Perſon, whoſoever ; ) Vaſq- de ſucceſſ. 


as, I make him my Executor, or give him a hundred Pounds who n n. 929. 


ſhall marry my Daughter n; ſometimes the ablative Caſe abſolute * Sichard. in d. 


doth infer a Condition, as (my Son being dead) I make A. B. my Ad: Bar. in L f 
Executor en; in which Caſe, not only 4. B. is aſſigned conditionally, dies legs. N 
that is to ſay, If the Teſtator's Son be dead, but alfo the Teſtator's ! L. 6 ita ſeriptum 
Son, if he be living, is preſumed to be aſſigned during his Life “. 1 2 — 5 _ 
Divers other Words there be, whereby the Diſpoſition is made con- = Sichard. in d. 


ditional, wherein Bartolus P hath not only taken great Pains, but Rub. n. 4- 
: Ripa. in L. cen- 


hath alſo been at ſome Coſt (as it ſhould ſeem) in making a great curio ff. de vulg. & | 


Feaſt, marſhalling together all ſuch Nouns, Pronouns, Verbs, Cc. pupil. ſub. n. 160, 
which make the Diſpoſition conditional, to whom I refer the Rea- 10 Ver, fol. 74. 
der to be ſatisfied. 80 | „ Ripa. ubi ſupra 


Alex. conſil. 185. 
P Bar, in L. 1. de cond. & demon. £ 


1. 2. 

Manifold (4) are the Diviſions of Conditions 4, but the plaineſt à vide Sichard. in 

and fitteſt for this Treatiſe, I ſuppoſe to be this, ig. Of Condi- _ de Inſt. & 

tions, ſome be neceſſury, ſome impoſſible, ſome poſſible r or in- 2 _— 
difer ent. | : 


conditio, 1. In ta- 

: citam & expreſſam, 

quarum deinde ntraque ſpecies in tres ſpecies ſubdividitur. Tacita nimirum (ait) ex diſpoſitione vel natu- 

ræ, vel juris, vel teſtatoris ſuboritur; expreſſa autem, aut eſt neceſſaria, aut impoſſibilis, aut indefferens, ſeu 

8 Et harum rurſus quælibet ſpecies multiplex quas ego ſpecies in hoc $ explicavi. * Sichard, 
in d. Rub. : 


Of neceſſary (5) Conditions, ſome may be ſo termed, in reſpect 
of Faft, ſome in reſpect of Law ſ. By neceſſary Conditions, in re- * Bar. in L. r. de 
ſpect of Fact, I underſtand thoſe Conditions, whereof there is a cer- Mad. & demon. f 
tain and infallible natural Cauſe, by Force whereof, the Condition ult. vol. lib. 10. 
muſt neceſſarily follow: As if the Teſtator make 4. B. his Execu- tit. 3. 
tor, or give him a hundred Pounds, if the Sun ſhall riſe the next 


Day t. Of (6) this kind of neceflary Conditions there be two Sorts u, * Paul. de Caſtr. in 


2 . x L. fi illus, 
ſome are certain in every natural Reſpect, that is to ſay, It is not fub cond. de Ro- 


only certain, that the Condition will follow, but alſo when; as in vac. Alex. conſil. 


the former Example of the Riſing of the Sun. And ſome again R 
are certain, but not in every Reſpect; as when the Teſtator maketh Tu 6 placear 
| (Juſtinianiſta) vi- 
deas Bald. in d. L. fi. pupillos. $ qui ſub cond. ubi poſt gloſſ. ponit tria exempla can conditionis ; 
_ — futuræ fecundum naturam, veluti fi moriar; aliud neceſſitatis fururz ſecundum fidem ca- 
tholicam, ut 


4. B. 


Mantie. de con ject. 


Antichriſtus natus fuerit; tertium neceſſitatis præſentis, veluti fi non tetigero elum 


3 N n 
i — 7 — 
i o _ . 


— 


. 


A. B. his Executor, if his Son ſhall die, or when his Son ſhall die; 
for albeit, it be certain, that every Man muſt die; yet when, where, 
x Sichard. in d. or how, it is uncertain x. By neceſſary Conditions ſo termed in re. 
— Inſtit. & ſpect of Law, I underſtand all ſuch Conditions, which the Law 
„ Graff, Theſaur, Tequireth in every Act, albeit the ſame were not expreſſed. As for 
com. op. 5 lega- Example, the Teſtator ſaith, I make A. B. my Executor, if he 
yr vr will intermeddle therowith Y ; or I give A. B. a hundred Pounds, if 
2 1. fi ita h illi & he will 2. This kind of neceſſary Condition is ſometimes expreſſed 
Ge Tags Io 4. L e. by the Teſtator, and ſometimes not expreſſed 4. | 
Pals wh —_ - (7) impoſſible Conditions, there be four Sorts b; in the firſt 
> Sichard. in d. Sort (8) are contained thoſe whereunto Nature is an Impediment. 
— — * = For Example; the Teſtator maketh A. B. his Executor, or giveth 
Zaſium in L. im- him a hundred Pounds if he touch the Skies with his Finger; or if 
| 8 de verb. he drink up all the Water in the Sea ©, In (9) the ſecond Sort are 
© 6Impoſlibilis, in- contained thoſe Conditions which be contrary to Law, or good 
ftirut. de khzred. Manners: As for Example; The Teſtator maketh 4. B. his Execu- 
1 tor, or giveth him a hundred Pounds if he murther ſuch a Man, or 
poflibilis, ff. de deflower ſuch a Woman d; this Condition is uniawful and unho- 
„ 5 to be deemed unpoſſible: For the Law would 
4 Manfins in d. 6 have us to think every Thing impoſſible to be done, which is un- 
Impoſlibilis & DD. lawful to be done e; hereupon it is ſaid, 1d poſſumus quod de jure 
L. K Ulle f. de poſſumus, as if every Thing unlawful were alſo impoſſible f. In (10) 
| eond. Inſtitut. the third Sort are contained theſe Conditions, which albeit they 
*DD. in d. L. fi gre not otherwiſe utterly impoſlible, in reſpe& of Nature, or of 
filius. Law, yet in reſpect of the Perſon, are ſo hard, that they ſeem in- 
. poſſible; as if the Teſtator make A. B. his Executor, if he ſhall 
1 Sichard. in d. Marry the King's Daughter, he being but a baſe Subject s. In (11) 
Rub. de Inſt & the ” Air Sort are contained thoſe Conditions, which by Reaſon 
4. rmpoſlitlis of Contraricty or repugnant Perplexity be impoſſible, or incompa- 
Zaſ. in d. L. im- tible h; as if the Teſtator ſay, If my Son be Executor, I make 
aa: my Daughter my only Executrix ; and if my Daughter be Execu- 
d L. 6 Titius ff. trix, I will that my Son be ſole Executor i. | 


de cond. Inſtit. : 
D. L. ſi Titius. Minſing. in d. 5 impoſſibilis. 


Poſſible (12) Conditions are thoſe which are, as it were, in the 
midſt betwixt neceſſary and impoſſille Conditions, and which are 
indifferent, either to be, or not to be k. Of (13) poſſible Condi- 
tions, ſome are termed caſual, ſome arbitrary, and ſome are ſaid 
>. to be mixt Conditions l. Caſual Conditions are thoſe whereof the 
nope $ 61 a3- Event is uncertain, in reſpect of humane Knowledge m: As for Ex- 
Bar. in I. 1. de In- ample, the Teſtator doth make 4. B. his Exccutor, or give him a 
ſir. & ſub. CO Man- hundred Pounds, if the King of Spain die this Year n. Arbitrary 
8 Conditions are thoſe which the Law eſtcemeth to be in his Power, 
n. 3. Weſenb. in on whom the Condition is impoſed ® : As for Example; the Teſta- 
* de cond. Inftit. tor maketh 4. B. his Executor, or giveth him a hundred Pounds, 
n Spiegel. Lexic. if he ſhall go to the Church P. Mixt Conditions arc thoſe which 
verd. fortuirum. are partly arbitrary, and partly caſual d, or partly in his Power, 
1 on whom the Condition is impoſed, and partly in the Power of ſome 
red. Inſtit. other: As for Example; the Teſtator maketh 4. B. his Executor 
Bub Vial & lis or giveth him a hundred Pounds, if he marry the Leſtators Daugh- 
ſing. in $ pen. de ter. Furthermore (14) of poſſible Conditions, ſome conſiſt in chan. 


hæred. Inſtit. | 3 | | 5 
e Jaſ. in L. ſi filius 4 patre. ff. delib. & poſthu. n. 1. Bar. in L. 1 de Inſt. & ſub. C. 


1 


k Sichard. in Rub. 
de Inſtit. & ſub. C. 


cing 
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Diſtinctions doth hereafter inſue *, 
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ting, ſome in giving, and ſome in doing r. Finally, (15) Of Con- * in ide £ de 
ditions, ſome be affirmative, ſome negative ©, the Uſe of all which TP. I. in facto. 

| © Infra eadem part. 
F pro cum ſequen. 
uſque ad 9 16, 


g VI. Of the Effect of a conditional Diſpoſition. 


1. Divers and contrary Effetts of Conditions. | 
2. Two Rules, where the Former is, that me and impoſſible 
Conditions do not ſuſpend the Effect of the Diſpoſition. | 
3. Examples of this former Rule. | 
4. The ſecond Rule is, That poſſible Conditions do ſuſpend the 
Ef: of the Diſpoſition. 
5. Example of the ſame Rule, 
6. Conditions partly certain, and partly uncertain, do ſuſpend 
the Effect of the Diſpoſition. 
7. Neceſſary Conditions being otherwiſe expreſſed than underſtood, 
ſuſpend the Effect of the Tens: 
8. Impoſſible Conditions, which the Teſtator ſuppoſed to be poſſi- 
ble, do ſuſpend the Effeft of the Diſpoſition. | 
9. Divers Reſtraints of this laſt Poſition, being the fourth Li- 
3 7 3 Rule. b keis do faldend th 
10, Very hard Conditions, or almoſt impoſſible, do ſuſpend the 
Effect of the Diſpoſition. K «i 
11. 4 Reſtraint of this laſt Poſition being the fifth Limitation. 
12. Impoſſible Conditions negattvely conceived, are not void them- 


ſelves, but make void the Diſpoſition. 
\ 13. 4 Reſtraint of this laſt Concluſion, being the ſixth Limi- 


tation. 


| 14. Conditions which become impoſſible, being at the firſt poſſible, 


do hinder the Effect of the Diſpoſition. | 
15. A Reſtraint of this Concluſion being the ſeventh Limitation 
of the former Rule. 
16. The Condition which is both impoſſible and unhoneſt, maketh 
void the Diſpoſition. | 
17. Conditions which be impoſſible, by reaſon of Repugnancy, 
make void the Diſpoſition. Ws 
28. J Reſtraint of this laſt Limitation. = 
19. Poſſible Conditions do ſuſpend the Effect of the Diſpoſition, 
until they be accompliſhed. | 
20. Divers Limitations of this Poſition being the ſecond Rule. 
21. A further Confideration of the former Concluſions, together 
with other Oueſtions. 


5 4 HE (1) Diverſity of Conditions breedeth many and contrary 
1 Effects. For ſometimes, he that is appointed Executor con- 
ditionally, or to whom any Legacy is given conditionally, is not 
to be admitted to the Executorſhip, nor can effectually demand 
the Legacy, until the Condition be accompliſhed. And again, 
ſometimes he that is named Executor, or to whom any Thing is 
bequeathed upon Condition, may preſently be admitted to the Ex- 
cutorſhip, or demand the Legacy, though the Condition be not 
jet accompliſhed, or as though no Condition at all were ex- 


preſſed, 
Where- 
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Wherefore, that we may know when the Condition is to be fir 
accompliſhed, before the Executor can be admitted, or the Lega. 
tary demand his Legacy; and contrariwiſe, when the Executor ma 
be admitted, or the Legatary make his Demand before the * 
pliſhment of the Condition, I thought good to deliver two Rules 
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with their Limitations. 
The (2) former Rule is this, W hen the Condition is extreay 
. . . 2 bl 
that is to ſay, Either neceſſary or impoſſible, ſuch Condition hin. 
dereth not the Executor nor Legatary, but that he may be admitted 
to the Executorſbip, or recover the Legacy; as if ſuch had not beey 
„ L. & pupillus, $ at all expreſſed u. For Example, (3) the Teſtator doth make theo 
= ſub conditione his Executor, or doth give thee a hundred Pounds, if the Sun ſhall 

e Novat. L. nam F l a a 

erſi, L. quod fi ea. ariſe upon Eafter-day x; or the Teſtator doth make thee his Exccu- 
de cond. indob. L tor, or giveth thee a hundred Pounds, if thou ſhalt drink up all the 
Jo "lib. I. eres Water in the Sea Y: Both theſe Conditions are extream, the ons 
meus de cond. & neceſſary, the other impoſſible ; and therefore in theſe two Cafe; 
demon. L. 1. H. thou mayſt be admitted Executor, or obtain the Legacy; as if the 


conditiones L. fili- . ; , 
us, L quandam L. Diſpoſition had been fimple, or without any ſuch Condition 2. 
* Paul de Caſt, 


mulier de condit. 
Inftitur. ff. L. reprehendenda, de Inſtit. & ſub C. $ impoſſibilis, Inſt. de hæred. Inſtit. 

in d. L. fi pupillus $ qui ſub condir. Sichard. in Rub. de Inſtit. & ſub. C. n. 7. » Minſing, ing impoſſ- 
bilis, Inſtit. de hæred. Inſtit. Per LL. ſupradiQtas. 

The (4) ſecond Rule is this, Jhen the Condition is not extrean, 
but indifferent or Fa, then the ſame Condition muſt firſt be ſa- 
tisfied before the Executor can be admitted, or the Legatary rec: 
ver his Legatary . For Example, (5) the Teſtator doth make 
condir. & demon. thee his Executor, or doth give thee a hundred Pounds, if his Shi 
L. ſi quis ſub con- ſha]] return from Fenice. This Condition is indifferent, neither ne- 
ditione, ſi quis o- fl. . Ed To oh , . 

mil. cam Teſta, L. ceſſary nor impoſſible b. In the mean Time therefore, until the ſame 
cedere diem de Condition be extant, thou canſt neither be Executor, nor obtain the 
verb. fig. ff. Graſſ. Legacy by Force of that Diſpoſition ©. To return to the former 
com. op. 5 lega 3 Ms, G 

Rule, the ſame is diverſly limited or reſtrained. 


tum, q. 52. Simo 
b Minſing. in $ heres Inſt. de hæred. Inſtit. P. I. 


2 L. qui hzred. de 


de Prætis, de in- 
terp. ult. vol. lib. 5. interp. 2. dub 2. fol. 66. n. 109. 


qui hæred. & ibi Gloſſ. Bar. & alii. 


The firſt Limitation. thereof may be this, that albeit (6) that 

Condition which by Courſe of Nature muſt needs follow, is ac- 

counted as it were already accompliſhed by Reaſon of the infalli- 

ble Certainty ; yet when the Condition is not in every Reſpet cer- 

tain, but certain and uncertain in divers Reſpects: As for Exan- 

ple; the Teſtator maketh . B. his Executor, or giveth him a hur- 

T Nihil intereſſe u- dred Pounds, if, or when his Son ſhall die 4. Howſoever this Con. 
trum teſtator dix- dition be certain in reſpe& of Death, becauſe it is not certain in 


erit fi morietur, ; . c 5 
reſpect of the Time of his Death; therefore in the mean Time, | 


vel cum morietur, 
2 the Executor or Legatary, where there is ſuch a Condition, can- 


1 not obtain the Executorſhip or Legacy, but muſt expect the Event 
de hæred. Inſtit. of the Condition e. | 

quor* opinio com- | | 

munis eſt, ait Alex. in d. L. extraneum, licet ſecus fit in contractibus. 
extraneum. Sichard. in d. Rub. de Inſtit. & ſub. C. 


e Paul de Caſtr. & Jaf. ind L 


Another (7) Limitation to the former Rule is this; although the 

Diſpoſition be not made conditional by expreſſing of that Condition, 

f L. hee verba, ff. which by the Law is neceſſarily underſtood f. Nevertheleſs, if the 
de leg. 1. Condition be expreſſed in other Manner than is underſtood, —_ 8 
5 1 po Ition 
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L. impoſſ 
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- Bequeſt, his Executors or Adminiſtrators might have obtained the Hapienf in forma 


the Condition to be impoſſible, did nevertheleſs confirm his Will by 4, Erz in L. 1. de 


vailable, as pure and ſimple t. omnibus, F in t 
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poſition is thereby made conditional 6 fo that in the mean Time, 6 1. fi ita, f illi &; 
the Effect thereof is ſuſpended. As for Example; the Teſtator ſaith, de leg. 1. 

I give to 4. B. twenty Pounds if he will b. In which Caſe; except » D. g illi, ibi, f 
the Legatary do by ſome Means declare his Willingneſs, the Lega- volet, id eſt, ſi ſe 
cy is not due; and if he die in the mean Time, before he have de- wels dedlareveric 
clared his Willingneſs, the Legacy is not transferred to the Execu 

tor or Adminiſtrator of the Legatary i; whereas, if no ſuch Con- Jaſ. & alii in. d. 
dition had been expreſſed, but that the Legacy had been left ſim- Filli.Quzreramen, 


ply, then albeit the Legatary had died, not knowing of the ſaid Gee, or 


: libelli, pro legat. 
ſame . rei 2 l. 


a Bar. Zaſ. & alii in d. L. bac W ff. de lega. 1. 


The third Limitation is, When it doth appeat to be the Teſta- 
tors Meaning, by the Expreſſing of the ſaid neceſſary Condition, 
to make the Diſpoſition conditional l. | | Graff, Theſaur- 


cam, 9-4. bun adden quando appro hk f ch 


The Fourth is; That (8) altho' the impoſſible Conditions, whether 
they they be impoſſible by Nature or by Law, do not hinder the 
Effect of the Diſpoſition, being reputed as if they were not written 
nor uttered n. Nevertheleſs, if the Teſtator did ſuppoſe the ſame =L. z. fl de cond. 
Condition to be poſſible or lawful, then is not the Condition void, & demon Simpoſ- 
but the Diſpoſition whereunto it is added ®, As for Example; the * _ | 
Teſtator maketh 4. B. his Executor, or giveth him a hundred Theſaur. com. op: 
Pounds, if he marry his, the Teſtators Daughter, ſuppoſing her to 9 ES“ tume g. 30. 
be living, whereas ſhe is dead; in this Caſe the Condition is im- miſt b Le cond, 
poſſible, for the Legatary cannot marry a dead Woman: And yet iodebiv 
nevertheleſs, becauſe the Teſtator did think her to be living, and fo 
the Condition to be poſhble, J. B. cannot be Executor, nor obtain 
the Legacy ; for it is not likely, that the Teſtator would have 
made him Executor, or have given him a hundred Pounds, if he 
had known or believed his Daughter to have been dead . Howbeit ® DD. in d. I. ſer- 
9) there be divers Caſes wherein the Diſpoſition is not void, by wo manumiſſo. 

eaſon of an impoſhble Condition, which the 'Teſtator did account 
poſſible and lawful ; but the Condition it ſelf is void, howſoever it 
ſeemed poſſible in the Opinion of the Teſtator. One is, where the 
Condition may be accompliſhed by ſome equivalent Means, though 
hot in the fame Manner deſcribed in the Diſpoſition P: Another Caſe » I. hujuſmodi. 5 
is, when the Teſtator after the Making of his Will, underſtanding fi itacui. ff. de legs 


Codicils *. The like is, when the Teſtator was doubtful whether Jin Le 


the Condition were poſſible or nor „ Or the B ueſt were in Favour ille, de leg. 1 = 
ot Liberty \, or in favorem pig cauſe, when the Teſtator doth be- TRY — 
_ any Thing to be employed to godly Uſes ; for then the Con- in L. impoſhibit. 


tion which he fuppoſed poſſible, is rejected, and the Diſpoſition a- 3 - E. * 


L. impoſſibilis de verb. ob. Jaſ. in d. L. ſervo; manumiſſ. de cond. ; "deb. | 175 de leg. 1. Are. in 
3 gloſl. — condir. 284. L. cum Stichus, de ſtat. lib. ff. & Jaſ. in de V. 1 e Bald. 292 
LL * 4 eee Meas Bar. in L. proxime, S. L. de his quz in teſta. del. ff. & clarius per Jaſ. in 


11 * The 


LY 
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The Fifth is, when the (10) · Condition is not utterly impoſſible b 

but very hard, and as it were impoſſible to be performed by him, hy 
- whom it is.impoſed. In which Caſe it ſeemeth to be the Purpoſe 
ol the Teſtator, that the Party ſhall reap no Benefit by that Diſpo- 
| ſition; otherwiſe the Teſtator would not have impoſed ſo hard and 
» Sichard. in Rub. difficult a Condition u: And therefore in this Caſe, the Condition 
rob wh 22 og doth ſuſpend the. Effe& of the Diſpoſition, until the Condition per- 
-oſkbilis ingit. de haps be accompliſhed x. Notwithſtanding, (11) if the Condition he 
r impoſſible only in the Reſpect of the Shortneſs of the Time pre- 
1. de Han. lib. L ſcribed by the Teſtator. As if he make 4. B. his Executor, or 
continuus 8 give him an hundred Pounds, if he do erect a Monument within 
3 _ "ik; & three Days after his Death; in this Caſe the Condition hurteth 
tibi, $ 1. ff. de leg. not Y, for that it reſpecteth the Execution, and not the Subſtance of 
| 1 11 the Will. And it is to be underſtood, that the Teſtator would 
& alii d. $ 1. have it performed with as great Expedition as is poſſible x. 
Zaſ. in L. con- 8 | 
tinuus, & illud. de ver. ob. ff. 


The Sixth is, When (12) the impoſſible Condition is conceived 
negatively, for then it is not accounted as if it were void it {elf 
(as is the affirmative impoſſible Condition) but it maketh void the 
Diſpoſition whereunto it is adjoined. As for Example; the Teſtator 

chargeth his Executor, to whom he hath alſo given the Reſidue of 
his Goods, that if he do not touch the Skies with his Finger, or 
do not kill his Father, then to pay to 4. B. an hundred Pounds; in 
| © GL. ultim. Inſtit. this Caſe the Legacy is void . The Reaſon is, becauſe the Execy- 
de legs. in Rey E cutor who otherwiſe ſhould have the ſame Thing bequeathed, is not 
| _—_ L. unic. C. to be puniſhed for not doing that Thing which is impoſſible or un- 
de his que Pæn. honeſt to be done b. But (13) if Yo N ng _ x Conditiog 
ar Ie” in 4.6 be not ſet down in Way of Penalty, but ſimply, the Diſpoſition 
2 is not void, but taketh Effect preſently. As for Example; the Teſt 
arr e 5 4. f. tor maketh 4. B. his Executor, or giveth him a hundred Pounds 
Pan. if he doth not drink up all the Water in the Sca: In this Caſe (if 
any were ſo fooliſh as to add any ſuch Condition) the Effect of the 
Diſpoſition is not hindered, and ſo A. B. is to be admitted Execu- 
tor, or may obtain the Legacy, as if no Condition were er- 
. impoſiibilis, preſſed e. 


de verb. ob. ff. 


15 Ma 


Bar. & alii in eand. L. Paul. de Caftr. in d. L. unic. quem. videas. 20 
: egat 
The ſeventh Limitation is, When (14) the Condition was not perfor 
impoſlible at the Firſt, but becometh impoſſible afterwards ; for be ac 
then it is not void, but maketh the Diſpoſition void. For Exam- tion, 
ple; the Teſtator maketh 4. B. his Executor, or giveth him a hu & 
dred Pounds, if he marry his, the Teſtator's Daughter; afterwards bug 4 
and before Marriage, this Woman dieth, whereby the Condition 1s 
made impoſſible. In this Caſe the Condition although now im- The 
poſſible, is not void, but maketh void the Diſpoſition ; and ſo A. J. not ſta 
cannot be Executor, nor obtain the Legacy by Virtue of ſuch Dit perfor 
4 Mantic. de con- poſition d. But (15) if the Woman were not dead, but did reful F 
= > yah to be married, and ſo the Condition became, as it were impoſſible, Execu 
noch. de præſump. for lack of her Conſent. In this Caſe the Diſpoſition was not void, Eros 
lib. 4. fol. 706. Qui Reſtit 


banc concluſionem & extendit & reſtringit ibidem, n. 40. cum ſequen. Vide in eadem parte. g 8, in fi 
4 and 


— - = _— 
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and ſo he might be admitted to the Executorſhip, 'or obtain the 9 
Legacy, as if no Condition had been impoſed, or rather as if the 


ſame had been accompliſhed ; as elſewhere © is more fully declared. : Infra eadem part. 


The Eighth is, When (16) the Condition is both impoſſible and 9 *: 
unhoneſt, for then the Diſpoſition is thereby void; and that in Diſ- 
favour of the Teſtator, who added ſuch a Condition f: Whereas if * Bald. in L. ſi pa- 
the Condition had been only impoſſible or unlawful, the Diſpoſition uh. & _ on & 
had been good, and that in Favour of the Teſtament s. 


; poſſibilis, Inſtit. de 
hzred. Inſt. aliud autem in contractibus obtinet. 


The Ninth is, When the Condition is impoſſible by Reaſon of 
perplexity, whereof there is Example before; for then the Diſpoſi- 
tion is void ®. 6 b L. ubi repugnan- 
5 : 5 tia de reg. jur. ff. 
& ibi Cagnol. limitans eand. reg. gloſſ. in d. $ impoſſibilis, adde Petr. Duen. TraQ. reg. & fal. verb condi- 


tio. ubi tradidit tres limitationes. 


The Tenth is, When (17) the Condition is repugnant to the Na- 
ture of the Diſpoſition, as in captious Diſpoſitions, whereof I have 
ſpoken hereafter more at large j. Notwithſtanding, (18 if the Re- Infra cadem part 
ugnancy be not in ſuch Sort, but that it may be reconciled, it hurt- 5 11. 
eth not the Diſpoſition k. And therefore, if the Executor do name Cagnol. in d. L. 
two Executors, (for Example) his Son and his Daughter, with a ubi repugnantia. 
Condition that his Daughter do not adminiſter : Albeit here ſeem a de reg. ur ff. 
Repugnancy in the Aſſignation of the Daughter, for that it is the 
Office of every Executor to adminiſter, yet becauſe the ſame may 
be reconciled, the Daughter is to be admitted to the Executorſhip, 
namely, to proſecute any Action, though not to adminiſter further 
of any Goods whereof they are in Poſſeſſion, or which ſhall after 1 19 tit 
be by Action ſo recovered l. 8 13 executor, n. 2. 19 
The eleventh Limitation is, When the unhoneſt Condition is re- H. 8. Dyer, fol. 4. 
ferred to the Time paſt,” for then it is not rejected, but doth either 
preſently confirm or infirm ® the Effect of the Diſpoſition. * 
Now that we have ſeen the Limitations of the firſt Rule, let us 3. 5 1. n. 9 
take a View of the Limitations of the ſecond Rule, which is that, 
Il hen (19) the Condition is poſſible, the Effect of the Diſpoſition 
is ſuſpended, until the Condition be accompliſhed. So that he which 
is made Executor, or to whom any Thing is bequeathed under ſuch . 
Condition, cannot be omitted to the Executorſhip, nor obtain the 
Legacy in the mean Time n: Inſomuch, that it is not enough to «x, qui hered. de 
perform the Condition by any other equivalent Means, but it muſt cond. & demon. L. 
be accompliſhed in that preciſe Manner and Form of the Condi- 1 
tion, without varying in any one Jot ®, ” ex- 


| dere diem. de ver. 
ſig. ff. Graſſ. The ſaur. com op. 6 legatum, g. 52. Simo de Prætis, de interp. ult. vol. lib. 5. interp. 2. dub. 
2. 8.109, © L. qui hæredi. L. Menius, de cond. & demon. ff. 


m Covar. Trad. de 


The firſt Limitation of the ſecond Rule is this, (20) When it doth 
not ſtand by the Executor or Legatary, wherefore the Condition is not 
performed; for then it is accounted to be accompliſhed p. Another r c. Imputari de 
Limitation is this, When the Condition is negative; for there the reg : jur. lib. 6. 
Executor or Legatary, may, in the mean Time, be admitted to the 
Executorſhip, or recover the Legacy, entring firſt into Bond to make 
Reſtitution, if the Condition be not performed d. . Mutiane, ff. 

8 | de cond, & demon. 


1i 2 | Thos 


5: Chl is 6 im- 


ſponſal. part. 2. c. 
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The third Limitation is, When the Condition was once accom. 
Bar. ſubſtitutione, pliſhed, though it do not continue r. 
fr. de vulg. ſub. The fourth Limitation is, When the Condition is poſſible, in re- 
t L. filius, ff. de ſpect of Fact, but not lawful f. | 
cond. inſtit. ſupra But (21) foraſmuch as none of theſe Concluſions do proceed 
eadem part. 9 3. ſimply or indiſtinctly, I thought good to examine every of | you ſe- 
verally, and at large, namely. Dy 
Firſt, Whether every poſſible Condition ought to be obſerved 
Infra eadem part. preciſely, and ad unguem *. 
3 Secondly, Whether it be ſufficient for the Executor or Legatary, 
that it ſtand not by them, wherefore the Condition is not accom- 
u Infra eadem part, pliſhed u, | | 
Ay Thirdly, When, and in what Caſes the Executor or Legatary is 
to be admitted to the Executorſhip, or may obtain his Legacy betore 
the Accompliſhment of the Condition by entring into Bond x. 


x Infra eadem part. . * 
9 9. 8 Fourthly, Whether it be ſufficient that the Condition was once 


Infra eadem part. performed, though it do not fo endure J. ES 
EIS Fifthly, Whereas it may be doubted of divers Conditions, whe- 
| ther they be lawful, or no; I have declared how far the ſame be 
Infra eadem part. Jawful, or unlawful 2. | 
. Unto the which Queſtions, I have alſo added theſe following. 
Within what Time the Condition may, or muſt be accompliſhed, 
Infra eadem part. when no certain Time is limited by the Teſtator “. 
8. Then how that uſual Condition (F he die without Iſſue) is to be 
b Infra eadem part. underſtood, or when it is ſaid to be accompliſhed b. 
$15. Finally, What Order is to be taken concerning the Adminiſtration 
or Poſſeſſion of the Goods of the Deceaſed, whilſt the Condition of 


— part. the Inſtitution of the Executor dependeth unaccompliſhed e. 


6 VII. Whether every poſſible Condition ought to be 
obſerved preciſely. 


I. Conditions are of a ſtritt Interpretation. 
2. Conditions inducing a Form, are to be obſerved preciſely, 


3. Examples hereof. | 
4. When the Teſtator dothreſpect the End, it skilleth not of the Means, 


5. Voluntary Conditions are to be obſerved preciſely, not neceſſar; 
Conditions. | 3 
6. He in whoſe Favour the Condition is made, may conſent t0 


other Means. | 

7. T he Condition of Payment to be made to the Infant, is ſati 
fied by Payment to the Tutor. 

8. In Subſtitutions it ſufficeth, that the Condition be fected I} 
other equivalent Means. | 

9. In Favour of Liberty, or of godly Uſes, the Condition need ni 
to be preciſely obſerved. 

10. Whether the Condition may be performed by another Perſon, 
than him that is named in the Condition. 

11. Where the Lazw alloweth other Means, the preciſe Form ne 


not to to obſerved. 


. — Graff, L Oraſmuch (1) as Conditions are ſaid to be of ſtrict _ 
— 5 ation 4, a Ol ce a Form to every Diſpoſition, Where 
$ legatum, g. 52. ry tion ©, and to indu y po . wm 
DN. 1. 


ONS, 


ſay 
rt to 
ſatif 
-d by 

d nd 

erſon, 
; need 
Intel- 


where 
unto 
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unto they are joined © ; unto which Form nothing may be added, * Dale in Anthes, 
nothing detracted, nothing altered f. Therefore it is holden for a 4, Mul. Tur. Vite 


Rule, that (2) every poſſible Condition ought to be preciſely ob- Fung. Tiraquel. de 


ſerved 5: Neither is it ſufficient (but in ſome Caſes) to accompliſh 2 9 1. gloſl. 
the ſame by any other Means, or in any other Manner than is pre- Tiraquel. e 


ſcribed. For Example; (3) the Teſtator maketh T. S. his Executor, tract. $ gloll. 11. 


or giveth him a hundred Pounds, if he ſhall give to 4. B. ten * u. Feckius in 


c. cum nom de reg. 


Pounds; and T. S. not knowing of the Teſtator's Will, doth of Com- jur. in 6. n. 6. 
aſſion or good Will, give ten Pounds to 4. B. becauſe poor, and 5 Gral. be wn 
* is rich. In this Caſe . S. ſhall not be reputed to have accom- tum, 3 
pliſned the Condition, becauſe he being ignorant of the Diſpoſition, teſtatur de commu- 
did it not with a Mind or Purpoſe to ſatisfy the Condition Þ : Never- b Oloff. & DD _ 
theleſs, if T. S. did firſt know of the Condition, he will be preſumed 1. f quis hzredem 
to have given the ten Pounds with a Mind to perform the Condition, © = —_ & ſub. 
unleſs the contrary do appear i; ſo that it is not neceſſary to ats, gpinio, ut per 
proteſt, or to afirm by Words, that T. S. did give the ten Pounds Michael. Graff. d. 
with a Mind or Intent to perform the Condition, ſeeing the ſame is 5 legatum, q. 52. 
preſumed, unleſs the contrary be proved k. Another Example to 1 Bar. & Paul. de 
the ſame Effect is this; The Teſtator maketh T. S. his Executor, Caftr. in L. 2. de 
or giveth him a hundred Pounds, if he pay ten Pounds to C. D. gone: Mn 
before a certain Time, within which Time C. D. dieth, and 7. S. Caſtr. in d. L. 2. 
yeth the ſame ten Pounds within the Time, to the Executor or 
Adminiſtrator of C. D. In this Caſe the Condition is not ſaid to 


be performed, and ſo T. S. cannot be Executor, nor obtain the 


Legacy of a hundred Pounds, becauſe he did not pay the ten Pounds 


to C. D. himſelf; for the Payment ought to have been made to 


C. D. himſelf I, and not to his Executors or Adminiſtrators. ! L. tub diverſis, 6 


| ult. & ibi Bar. de 
cond. & demon. ff. Manti c. de conject. ult. vol. lib. 11. tit. 17. n. 25. & hoc quidem fine difficultate in 
herede legatarii, quia hæredi legatarii ſolutio fieri non poteſt per d. < ult. ſed an idem juris fit in hærede 
hzredis, quæſtio eſt magis dubia, de qua legendus eſt Mantic. ubi ſupra, | 


The firſt Limitation of the foreſaid Rule is, (4) When it doth a 
pear that the 'Teſtator hath more Reſpe to the End, than to the 
Means ; for then it is ſufficient that the Teſtament be accompliſhed, 
although in other Manner than it is expreſſed in the Condition m. = Mantic. de con- 
The ſecond Limitation is, When (5) the Condition is not volun- * eg 
tary, but neceſſary; for in neceſſary Conditions tis not material, "TT 


| whether the ſame be accompliſhed in that Manner expreſſed by the 


Teſtator, or in any other good Manner en. 2 Bar, in L. Gallus, 


: 2 : gd quid ſi tantum, n. 
2, de lib. & poſthu. ff. Graſſ. Theſaur. com. op. h legatum, q. 52. Simo de I'ratis. de interp. ult. vol. lib. 1. 


in fin. ubi etiam reſpondit quænam conditio fit dicenda neceſſaria, vel voluntaria. 


The third Limitation is, When (6) the Perſon in whoſe Favour 
the Condition was made, doth conſent that the ſame be accompliſh- 
ed in other Manner . For Example; the Teſtator maketh thee e simo de Pretis. 
bis Executor, or giveth thee a hundred Pounds, if thou give to A. B. 8 no 
ten Pounds: So it is, that 4. B. did owe unto thee ten Pounds, and n. oy My 
s contented to be releaſed of that ten Pounds which he is to receive. 
ln this Cafe the Condition ſhall be accounted for accompliſhed, as if 
the ten Pounds had been really paid P. Theſe three Limitations ? Sime ubi ſupra 
(eſpecially the Firſt of them) are ſo general, that they may ſeem —— 
to comprehend the Reſidue of the Limitations ; nevertheleſs, it ſhall contradtibus, atten- 


not be amiſs, if I expreſs them for the better Underſtanding of thoſe 1a diſpofitione hu- 


cſs Fares jus regni Angliz. 
former Limitations. Perkins, tit condit. 


The fol. 146. 
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The fourth Limitation thereſore (7) is this, When that is paid to 
L. ſi fundus, ff. the Tutor, which is limited to the Child 1. For Example; thou 
de cond. & demon. art made Executor, or a hundred Pounds is bequeathed to thee, if 
thou pay unto the 'Teſtator's Son (being an Infant) ten Pounds: In 
this Cato the Condition is ſufficiently performed, if Payment be 
* D. I. & fundus made to the Tutor of the Child r, clpecially, if the Money be con- 
Crafl.d. q legatum, verted to the Benefit of the Child f. And albeit, this Condition 
9. 52. Mantie. de may be {aid to be a voluntary Condition, becauſe it doth conſiſt ; 
conject. ult. vol. y ; : | } l n 
lib. 11. tit. 15. giving, yet in this Caſe the Teſtator is preſumed to have more Re. 
Nin gard to the End of the Condition, namely, the Benefit of the Child, 
fundus Mantic. d. than to the Form of the Condition; for if Payment ſhould be made 
tit. 17. n. 29. to the Child, it might eaſily be conſumed, and do the Child little 
© Mantic. ubiſupra. Benefit ©, and therefore better for the Child, and more agreeable tg 
the Meaning of the Teſtator, and more ſafe for him that payeth 
* Alciat. de verb. the Money, to pay the ſame to the Tutor, rather than to the Infant », 
_ " "he col. The fifth Limitation is (8) in vulgar, or common Subſtitutions 
3 ; for then it is ſufficient likewiſe, that the Condition be effected by 
x Paul. de Caſtr. in other Means, than according to the ſtrict Form of the Condition x, 
L. 6 mapilter: G For Example; the 'Teſtator maketh his Son Executor; and if he 
e bn. will not, he doth ſubſtitute thee Executor in his Stead ; if the Teſſa. 
tors Son cannot be Executor: In this Caſe thou ſhalt be Executor, 
as if he had refuſed to be Executor; although reſpecting the Form 
of the Condition, thou art ſubſtitute only, in caſe the other «i// 
not, and not in caſe he cannot; the Reaſon is, becauſe in Subſtitu- 
tions the Law preſumeth, that the Teſtator doth more regard the 
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| bi oe Alciat, 3: Effect, than the Form of the Condition 7. J 
verb. ſignif. lib. 3, The fixth Limitation is (9) in Favour of Liberty; that is to ſay, 
1 when the Lord or Soveraign, by his Teſtament, granteth unto his : 
Bar. in L. Mz- Villain or Bond-man Freedom upon ſome Condition 2. | l. 
„ Hl es The ſeventh Limitation is, When that which is left conditionally 
is to be diſtributed in pios wſus ; for in theſe two Limitations, it is T4 
; ſufficient that the Condition be effected by other, equivalent Means, 
Bar. in d. L. Mz- , . | 1: 3 I 
. - tho' not according to the preciſe literal Form of the Condition . ) 
vius cum addit. i. eee TN 8 16 
ibid. The eighth Limitation is, When the (10) Condition which conſiſ- 
eth in giving, is performed by another, than by him (yet for him) 
who is named Executor, or to whom any Thing is given upon Con- 7 
| dition, if he give to another. In which Caſe it is all one, as if he "_ 
b Bar. in L. Arethu- himſelf had given the ſame b. | 
fa. de ſtat. hom. ff. | | I9, 
& in L. fin. de cond. inſtit. ff. atque hoc eſt magis commune, teſte Mantic. de conject. ult. vol. lib. 11 
| a; 


tit. 17. n. 10. 


The ninth Limitation is, When the Condition cannot be perform: 
ed in ſuch Manner as is preſcribed in the Condition. As for Ex 
ample ; the Teſtator giveth a Sum of Money, if ſo many Sermon 
be made in ſuch a Church, within fuch a Time: During which 
Time, the Church is interdicted; by Occaſion whereof the Cond: 


tion cannot be accompliſhed. In this Caſe, the Diſpoſition is not ab doth 
© L. legatum, de ſolutely void ©, but the Money may be converted to ſome godly Uſc* WW © pe 
adminiſtr. rerum. | ſeem 
ad civit, pertin. fl. 4 Simo de Prætis, de interp. ult. vol. lib. 1. in fin. ry, w 
\ The tenth Limitation is, (11) When the Law doth interpret it, © wary 
Infra < proxim. if jt were preciſely obſcrved, as may appear in the next Queſtion : is (3) 


6 VII. Wie 


I 
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) 

N | | 

* WM. 6. VIII. Whether the Condition be accounted tor ac- 
| i compliſhed in Law, when it doth not ſtand by the 
: Executor or Legatary, wherefore the ſame is not ac- 
© _ compliſhed. 

n 

- = 1. No Man to be puniſhed, but ſuch as be Faulty. 

„ 21. He is not reputed Faulty in Law, who doth what he can. 

0 f z. Whether the Condition be reputed for accompliſhed, if it ſtand 
c not by the Party. | 
4. Certain Diftinitions about the former Queſtion. | 
th J. Arbitrary Conditions are accounted for accompliſhed, if it do 
- not fland by the Party. Fe 

, 6. The Reaſon of the former Concluſion. 

Dy J. Arbitrary Conditions are not accounted for accompliſhed, where 
= the Party is in Fault. | 
- E 8. Caſual Conditions are not reputed to be accompliſhed before the 

a Event. | 5 

% 9. The Reaſon of the different Effect betwixt caſual and arbitra- 
"= ry Conditions. | = 

zl 10. Certain Caſes wherein caſual Conditions be reputed as accom- 
oo pliſhed, albeit the ſame be not ſo indeed. | | 

the 11. In mixed Conditions, this Conſideration is firſt to be had, how 
by the Impediment cometh. 

2 12. The Impediment in mixed Conditions, may happen divers Ways. 


13. When it ſtandeth by him, by whom the Condition is to be per- 
formed, the ſame 1s not reputed for compleat.. 
14. What if after the firft Refuſal he conſent, and then the other 
Party is willing. 
15. J Reſtraint of the laſt Poſition. 
16. When it ſtandeth by the Party in whom the Condition is to be 


= performed, the ſame is not reputed for compleat. 
* 17. A Limitation of the former Concluſion. | 
n 0 18. When the Teftator doth hinder the Performance of the Condi- 
. tion, it hurteth not the Executor or Legatary. 
19. When a Third Perſon doth hinder the Performance of the 
lib. u. Condition, whether it hurt the Executor or Legatary. 
20, The Accompliſhment of the Condition being hindred by caſual 
form: Mean, whether it hurt the Executor or Legatary, © 
— T agreeth (1) with Equity and Humanity, 'That no Man be pu- 
which niſhed, or deprived of his Right, without his Fault“; and it * C. fine culpa do 
o_ ſeemeth, that (2) he is not in Fault, but ought to be excuſed, who * Jur. 6. | 
jot ab doth whatſoever lieth in him for the Accompliſhing of that which 
Uſed, is impoſed upon him ® : Wherefore no Marvel if at the firſt View it * Peckius in e. im- 


ſeem true, that when it doth not ſtand by the Executor or Legata- Bf de reg jur. 

ry, wherefore the Condition is not performed, (they doing what- 

: ſoever in them lieth, to accompliſh the ſame) that then it 

t it, % ſhould be accounted as if it had been fully performed e. And fo it © C. cum non flat. 
Is (3) for the moſt Part true, That when it doth not ſtand by him to rar, K * 

whom it appertaineth, wherefore the Condition is not accompliſhed, 
it 
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4 D. cum non ſtat. it ought to be accounted as if it were performed d: But this Rule 
& SER de qoth not take Place perpetually. 3 

EMT Wherefore, (4) if we will underſtand when this Rule doth hol 

or fail, we are to call to Mind ſome of the former Diſtinctions or 
Supra eadem part. Diviſions of Conditions ©, eſpecially this, That of Conditions, ſome 
9. 5. be arbitrary, ſuch as the Law preſumeth to be in the Will and 
f L.unic. g. ſin au- Power of the Man, to whom they are impoſed : Some be cafyy} 
nay nga <a Soak ſuch as are not in the Power of that Man to whom they are im- 
ſing. in C Pen. In- poſed, but even in the Power of ſome other Thing, or Perſon ; ſo 
ſtir. de hered. In- that the Event thereof is to us uncertain 8: And ſome be vvixed 
8 g. an autem. Conditions, ſuch as conſiſt partly in our own Power, and partly in 
b D. 6. fin. autem. the Power of ſome other Thing or Perſon h. For example of which 


vu — NMiuſing. ſeveral Conditions, I refer the Reader to thoſe former which I have 
i — cadem part. there ſet down i. 


9.1. When (5) the Condition is meer arbitrary, then if it ſtand not by 
him, by whom the Condition is to be performed, the Law reputeth 
the ſame as if it were fully accompliſhed; though indeed it remain 

L que fob con- unperformed k. For example; the Teſtator doth make thee his 

ditione. 4. 1. fl. de Executor, or giveth thee a Hundred Pounds, if thou go to Church 

cond. Inftir. Ber. in on Eaſter-day l. That Day being come, by Reaſon of Overfloying 
ſub. of Waters, or ſome other neceſſary Impediment, thou art not then 

1 Hoe eſſe exem- able to go to the Church, being otherwiſe willing to go, if thou 

— BY nes hadſt not been hindered. In this Cafe thou art to be admitted 

exSichard.in Rub. Executor, and mayeſt recover thy Legacy, as if thou hadft gone 

5. 8. inn tagte, to the Church that Day ® ; the (6) Reaſon wherefore the Cor 

in 6. Pen. Inſt. de dition is accounted for accompliſhed in Law, albeit reſpecting the 

hzred. Inſtit. u. a. Fact it is not accompliſhed, I ſuppoſe to be this, Becauſe the Te 
— e. ſtator is preſumed to have more regard to the Good -will and Inder 
undi Francfordi- your, in theſe Conditions which be within thy Power, than to the 

Bite * Reliqui Event of the Condition ® ; ſo that by ſatisfying the Expectation of 

fere omnes inſtane the Teſtator, thou haſt alſo ſatisfied the Exaction of Law o. 

ds cio. DD. is 4.4 „C. de cad. tol. & in d. g. Pen. Inftit, de hzred; intend 

24 Ts _ 1 . &c. imputari de — jur. 6, 2 Sichard. poſt Bar. & 

Bald. in d. L. 1. C. de Inſt. & ſub. o D. D. in d. L. i. 


Howbeit, (7) even there alſo, where the Condition is arbitrary, 
and where the Teſtator doth, as it were, accept Good - will for a full 
Performance; if he by whom the Condition is to be performed, 
were in Fault, by Occaſion of which Fault, the Condition cannot 
indeed be accompliſhed, though perhaps the Party would willing) 

rform the ſame, if then he could, there the ſame Condition is not 

» Mantie. de con- reputed to be performed in Fiction of Law v. For Example; the 

=_ _—_ _ g. Teſtator maketh 4. B. his Executor, or giveth him a Hundred 

it. 16. n. 24. poſt. IN ; ch 
Bar. & Bald. in d. Pounds, if he go to the Church on ſuch a Day; upon the whic 

1 de faſtit. & Day A. B. intending to accompliſh the Condition, proceedeth to 

: wards the Church: As he is going, committeth ſome Crime or Of 

fence, whereupon he is arreſted and ſtayed, fo that he cannot go to 

the Church according to his Purpoſe. In this Caſe the Condition! 

not accounted for accompliſhed, for that he, by whom the Cond- 

4 Bar. & Bald. ubi tion was to be accompliſhed d, was himſelf in the Fault, and the 

— — Cauſe wherefore the ſame was not accompliſhed. So it is if the 

6. Aymo Cravetta. Condition cannot be performed, by the Negligence or Delay of the 
conſil. 202. n.: Perſon, by whom the ſame ought to have been performed “: A 


r Bar, 5 d. 5 DS - 
Mantie de conject. ult. vol. I. 11. tit. 16. n. 14. 
5 5 | although 


4 
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Although an Impediment is ſaid to excuſe a Man from Delay f, yet © DD. omnes in L. 


when the Impediment may be foreſeen and prevented, ſuch Impedi- 0 


ment ſhall not excuſe him which doth not avoid the ſame t. For * Gloſl.& DD. in d. 


example; the Teſtator maketh thee his Executor, or giveth thee a £4299 te. Zal. poſt 


alios in L. continu- 


Hundred Pounds, if thou go to the Church within Two Months z us, 6. illud. & de 
during the Firſt Month thou doeſt not go, during the Second thou verb. ob. 
knoweſt thou ſhalt not be able to go, by Reaſon of ſome Impedi- 

ment, be it by Occaſion of Wars, or of the Weather, or of the Way, 

or of ſome Infirmity in thy own Body; and then being letted, 

thou makeſt an Offer to go, and doeſt proteſt that thou art not abl*, 

and that thou wouldeſt go if it were poſſible: Neither this Proteſta- 

tion, nor this Impediment will relieve thee, becauſe thou didſt wil- 

lingiy fall into theſe Difficulties, and wouldſt not go when thou 

mightſt ſafely have gone n. When (8) the Condition is meer caſual, à C. Mona. de reg. 


the ſame is neither accounted for accompliſhed or extant, in Pre- jur. 6. Zaſ. in d. 6. 


ſumption or Fiction of Law, neither yet for unaccompliſhed or de- F 


fcient, until the actual Event of the ſame Condition do firſt come ad I. Rhodiam. de 
to paſs *. And therefore, if the Teſtator make thee his Executor, _. 1 
or give thee a Hundred Pounds, if the King of Hain die this Year J. tem C. de cad. tol. 
In this Caſe, until the Event do indeed declare whether the King & ibi Bar. 
die this Year or no, the Condition is neither accounted for extant or Ae " — 
. . . . : . 6 © . . de 
deficient, but is ſuſpended 2. And if he die, then is the Condition hered. inſtituend. 
ſaid to be purified or extant, and ſo thou art to be admitted, other- W — 
wiſe not 2. So there is a great Difference, whether the Condition ae, au- 


be arbitrary or caſual ; for, the one is divers Times accounted for tem C. de cad. tol. 


& accompliſhed in Law, though not in Fact; but the other is not ae- 


counted for accompliſhed or extant in Law, unleſs the ſame be ac- 


: compliſhed in Fact alſo d. The (9) Reaſon of the Difference is v Eodem 5. ſin au- 


partly ſhewed before; for in arbitrary Conditions, the Teſtator is em. 
reſumed not to exact more than he may eaſily perform on whom 


| ſuch Condition is impoſed e; and ſo it is ſufficient that it ſtand not « Sichard.Bar.Bald. 
by him, that the ſame Condition is not performed: But here in ca- & fere omnes in- 


terp. in L. I. de in- 


ſual Conditions, foraſmuch as the Teſtator doth not refer it to that gir. & ſub C. 
| which is in his Power on whom the Condition is laid ; therefore the | 
Leſtator is thought to refer the Force or Effect of this Diſpoſition, to 

the Determination of Fortune d, (or rather to ſpeak more Chriſtian- 4 Paul. de Caftr. in 


ly, to the Will of God;) and therefore this Event of God's Will E. dus fub condi- 


tione, de condit. in» 


| muſt decide the Doubt; I mean, whether he that is appointed under git. 
| ſuch Condition, ſhall be Executor, or not, to obtain his Legacy, or 


not. Notwithſtanding (10) ſometimes even in caſual Conditions, it 
is ſufficient that it doth not ſtand by the Executor or Legatary ; 


| wherefore the ſame Condition is not accompliſhed, like as in arbi- 


trary Conditions e. The firſt Caſe is, whether the Teſtator would * Mantie. de eon- 


have fo diſpoſed, howſoever the Condition ſhould fall out f. The Jeck. alt. vol. I. 11. 


tit. 16. n. 15. 


| ſecond is, when by the Fact, his Accompliſhment of the Condition * Glodl. in L. 1. c. 


is hindered, to whom it is beneficial that the ſame ſhould never be d inſtit & ſub. 
5 L. jure eivili. ff. de 


performed 8, The third Caſe is, in Favour of Freedom, or Liberty cond. & demon. 
| tom Servitude b. L. fin. C. de neceſ- 


Ik we (11) will know when a mixed Condition is reputed in Law ** inſtituend. 
to be accompliſhed, albeit in Fact the ſame be not performed, we 
muſt conſider by what Means the Impediment is miniſtred, namely, 
(12) Whether it proceed from the Perſon by whom the Condition is 
to be performed, or from that Perſon to whom the Condition is to 
de performed, or from the Teftator himſelf, who deviſed the Con- 
| K k | dition, 
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dition, or from ſome other Third Perſon ; or whether it happen 
by ſome other Means, according to the ſecret Purpoſe and Will of 
God, which we no leſs fooliſhly than commonly, call Chance or 
Fortune. | ee 

When (13) he that is made Executor, or to whom a Legacy is 
given upon a mixed Condition, is himſelf the only Cauſe whereſore 
the Condition is not performed; then is the ſame Condition not to 


2 teſtam-el.2- be accounted for accompliſhed i. For example; the Teſtator mz. 
mon. Mantic. de Keth thee his Executor, or giveth thee a Hundred Pounds if thou 
conject. ult. vol. lib. marry his Daughter; thou refuſeſt ſo to do, with great Reaſon i; 
21, tit 18. 4. 1. in the Condition not reputed for performed, and fo thou canſt not be 
teſta. Sichard. in L. Executor, nor obtain the Legacy k. Inſomuch, (14) that tho af. 


1. C. de Inſtit. & terwards thou become willing, and doſt offer to marry her, and ſhe 


ang et & then refuſe this thy Offer, and ſo it doth now ſtand by her, and not 
1698. n. 22. Et in by thee, that the Condition is not performed: Nevertheleſs, thou 
legatolibertatisex- canſt not reap any Benefit by her Refuſal, becauſe thou hadſt bio- 


tenditur. ibid. n.23. 


i Jaſ.in d. I. 1. de ken the Condition before, whereby thy Right paſſed away and was 


Inſtir, & ſub. O. n. extinguiſhed, and ſo thy Repentance is now too late !; unleſs (15) 


bu N at ſuch Time as thou didſt refuſe, thou then couldeſt not marry, for 


eſt com. op. teſte that perhaps at that 'Time thou wert not of ſufficient Age to marry, 


3 for thy Diſſent at that Time when thou couldſt not conſent, doth 
* poſt Dec. not hinder thee m. 
in d. L. 1. n. 13. . 


Quam ſententiam intellige ut per Molin. in addit. ibid. * L. ejus eſt nolle. de reg. jur. ff. | 


When (16) the Condition is not performed by his Means only, 

unto whom, or in whoſe Perſon the ſame is to be accompliſhed, 

e L. Titio centum, then it is reputed in Law, as if it were fulfilled indeed n. For e. 

5 Tirio,R-de cond: mple ; the Teſtator maketh thee his Executor, or giveth thee « iſ 1 

Hundred Pounds, if thou marry his Daughter; thou art willing, and WWF aon 

doeſt offer her Marriage, which ſhe refuſeth: In this Caſe the Con- 

dition is reputed for compleat, and ſo thou mayeſt recover the Exe- 

© p. L. Titio, g. cutorſhip or Legacy . Notwithſtanding, if (17) the Words of the 

Turi. Condition be directed unto her, not unto thy ſelf. As for example; 

| the Teftator maketh thee his Executor, or giveth thee a Hundred 

Pounds, if his Daughter marry thee. In this Caſe, if ſhe do refuſe, 

and it doth not ſtand by thee, the Condition is not reputed for ac- 

Þ Mincat. de con- compliſhed p, unleſs it were the Meaning of the Teſtator, that 

+ pep thou ſhouldeſt have the Benefit of the Diſpoſition, in Caſe of this her 

« L. jure civili, f. Refuſal 4, And yet there is no great Difference betwixt the one 

de cond. & demon. Phraſe and the other: For the Teſtator in Saying, F thou mari! 

| her, doth neceſſarily underſtand thereby, if ſhe alſo be content to 

mamarry thee; for thou canſt not do the one, unleſs ſhe alſo do ti: 

* Socin in ©. T-12 other r: And therefore this Limitation is ſuſpected of ſome not t 

conje&. ult. vol. lib. be ſound (, notwithſtanding it is more generally approved, and 1. 

energy ther admitted than the contrary Opinion t. What if the Teſtatot 

— op. make 4. B. his Executor, or give him a Hundred Pounds if he mar 

6. legarum, d. 16. ry his Daughter, and at the firſt 4. B. is willing, and oftereth “ 

17 in I. 1. C. Marty her, but ſhe refuſeth; afterwards ſhe is willing, but he refu- 

de Inſtit. & ſub. ſeth. Whether in this Caſe is the Condition ſaid to be compleat* 
Infra eadem part. This Queſtion is ſatisfied afterwards u. h 

1 When (18) the Impediment doth proceed from the Teſtator bin 

ſelf, when the Condition is reputed for compleat. As for example, 


the Teſtator doth make thee his Executor, or giveth the a 7 0 
3 | ound, 
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Pounds, upon Condition, If. thou bury his Body in the Cathedral 
Church of St. Peter at Tork: The Teſtator dieth excommunicate 


| (becauſe he refuſeth to come to the Church, or becauſe he is an He- 


retick or Schiſmatick, a manifeſt Uſurer, or for ſome other like 
Cauſe) for which his Sepulchre, in that Caſe is denied: Seeing in this 
Caſe it doth not ſtand by thee, but by him, wherefore the Condi- 
tion is not compleat, it ſhall not prejudice thee, but that thou may- 
eſt be admitted to the Executorſhip or obtain the Legacy, as if thou 
hadſt indeed performed the Condition x. x DD. in L. milites 


h $. ulr. Ad. L. Jul. 
de adul. ff. Sichard. in L. 1. de Inſtit. & ſub. C, oy 


When (19) the Impediment doth proceed from a Third Perſon, 
then I ſuppoſe the Condition to be accounted in Law for accompliſh- 
ed ). For example; the Teſtator maketh thee his Executor, or“ Bar. in L. I. in 
giveth thee a Hundred Pounds, if thou marry his Daughter within end. g. Aenne 
a Month, during which Month a Third Perſon doth purpoſely hold 
her from thee, ſo that thou canſt not marry her within the Time 
preſcribed. In this Caſe the Condition is reputed to be accompliſh- 
ed, and ſo thou mayeſt obtain the Executorſhip or Legacy, as if 
thou hadſt married her within the ſaid Time 2. But if the Third: Bar, in d. L in 
Perſon do not purpoſely detain her, being ignorant peradventure teſt. Bald. & Alex. 
of the Teſtator's Will, then it ſeemeth that the Condition is not re- , L. de Inftir. & 


ſub. C. & hoc ego 
puted for compleat 4. i quidem procedere 


ee B62 OO OY i ys | puto in hoc regno, 
etiamſi ile tertius injuſte detineat mulierem, cum apud nos Honoratos non habeat aliquam actionem contra 


injultum illum derenrorem,a@pro damno, ſeu intereſſe. Videant autem Juſtinianiſtæ Manticam de conject. ult. 


vol. lib. : 1. tit. 16. n. 22. Bald. Alex. & DD. in L. 1. C. de Inſtit. & ſab. Mantic. de conject. ult, vol. lib. 
11, tit. 16. n. 21. 


When (20) the Impediment doth not ariſe by any of the Means 
aforeſaid, but by caſual Means (as we term it) when it proceedeth 
from the Will and Providence of Almighty God, the Law doth not 
account that Condition for compleat b. And therefore, if the Te- Hen. Boic. in e. 


ſtator make thee his Executor, or give thee a Hundred Pounds, if — W 


thou marry his Daughter, and ſhe dieth before thou haſt married L. 1. C. de Inttit. & 
her. In this Caſe the Condition ſhall not be accounted for accom- ſub. | 
pliſhed or extant, but contrariwiſe (as it is indeed) unperformed and 

deficient; ſo that thou canſt not receive any Benefit by that conditio- | 
nal Diſpoſition e; for where the Performance of the Condition is hin- Slo. & Dyn. in 


e. imputari de reg. 


dered by the Will and Providence of God, whereunto the Teſtator jur. 6. L. Legatum. 
made Relation, there the Law doth not allow any feigned Perform; Ode Condir. inſert. 
ance d, except it be in Favour of Liberty from Bondage e, or 'Ali- 8 3 
mentation, or in a Diſpoſition f, Ad pias cauſas *, or except the n. 40. ubi hanc 


Condition be not conditional, but modal h; for (conditio) and (no- concluſionem ex- 


J Se rendir & Jimirar, 
dus) do greatly differ, as in the next Section is declared. 5 


1 : : chard. & alii DD, 
in L. C. de Inſtit. & ſub. 4 Mantic. de conject. ult. vol. lib. 11. tit. 16. n. 23. © L. libertatem ff de ma- 
numiſſ. teſtam. Covar. in cap. 3. de teſta. extr. f Sichard. in L. 1. C. de Inſtit. & ſub. n. 6. in fin. Ti- 
raquel. de Privileg. piæ cauſz, c. 5 1 Graff, Theſaur. com. op. f. legatum, g. 58. n. 4. Et hzc opinio 
communiter approbatur, Alex. in L. 1. de Inſtit. & ſub. C. 
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$. IX. Whether he that is made Executor, or to whom 
any Legacy is given conditionally, may, in the mean 
Time, whiles the Condition dependeth, be admit. 
ted to the Executorſhip, or obtain the Legacy, by 
entering into Bonds to perform the Condition, or 
elſe to make Reſtitution. 


1. Divers Kinds of Conditions to be remembred in this Gale 
2. ow the Condition is Affirmative, it ſufficeth not to put in 
Bonas. | | 
3. What if the Affirmative do alſo imply a Negative. 
4. . if the Diſpoſition be made Sub Modo, and not Sub Con- 
| itione. 
5. How Modus and Conditio do differ. 
6. When the Teſtator Mill is not repugnant, then it ſufficeth 1 


= in Bond. 

7. If ot be Negative, then what Things are to be ye 

' - garded. bi | „ 

8. If the Condition conſiſt in not doing, then it is material, whe- 
ther the ſame may be accompliſhed during Life. 

9. If the Condition cannot be accompliſhed JuUring Life, then i 
ſufficeth to put in Bond, to the Effect aforeſaid. 

10. Example of ſuch Condition as cannot be accompliſhed during 


Life. - 

11. The Reaſon of deviſing this Bond, and who was the Inventer 
thereof. : 

12. Certain Caſes wherein the Legacy may be obtained without 
Bond, being given upon Condition, which may ſeem not to be 
accompliſhed during Life. 

13. If the Condition negative may be accompliſhed during his Life, 
to whom it is impoſed; this Caution hath no Place. 

14. A Condition negative is ſaid to be accompliſhed when it can 

| { Burth) 


not be infringed. 
15. Great odds whether the Condition may be accompliſhed during tion c 
his Life, to whom it is impoſed, or not. | the T. 
16. Nhat if the negative Condition cannot be infringed wit and it 
SOrrow. | : | known 
17. If the Condition conſiſt in not giving, then we muſt inquitt known 
and reſolve as in the Condition of not doing. have g 
18. When the Condition doth confift in not hapning, then this Bai by thi, 
hath no Place. | | | Hundre 
19. The Form of the Bond, to whom it is to be made, and wheth Caſe, v 
Sareties be neceſſary. | action 
| preſent 
FF any (1) be deſirous to know whether he that is made Executo, By — 
or to whom any Legacy is left by the Teſtator, under ſome po Wi ſeribod 
fible Condition, may in the mean Time, whiles the Condition de. make f 
pendeth unperformed, be admitted to the Executorſhip, or ovtal BY 
his Legacy ſo left, by entering Bond, or putting in ſufficient Cal. L OO 
tion, either to perform ſuch Condition, or elſe to make full — : 3 : 
\ & ds 


2 |; 


— 
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tion of all Things by bim received. It ſhall be behoveful to call to 
his Remembrance how many Kinds of poſſible Conditions there be l, De quibus ſupra 
eſpecially he mult not forget, that of theſe Conditions, ſome be A , 
firmative, and ſome be Negative k. And again, that as well of * L. in fad, ff. de 
the Affirmative, as of the Negative, there be Three Sorts, that is to nd. & demon. 
day, Some conſiſt in Chancing, ſome in Giving, and ſome in Doing; 
and on the contrary, ſome conſiſt in Not chancing, ſome in Not gi- 
ving, and ſome in Not doing I. Now to apply theſe Diſtinctions to ' D. L. in fadto. 
the Queſtion. | | 
When (2) the Condition is Affirmative (whether it do conſiſt in 
Chancing, Giving, or Doing.) He that is made Exccutor, or to 
whom any Legacy is given, under ſuch Condition, cannot be admit- 
ted to the Executorſhip, nor demand the Legacy by Virtue of the 
Laſt Will, or Teſtament of the Deceaſed, ſo long as the ſame Con- | 
dition dependeth unfulfilled, or is not extant m, albeit the Executor n L. Mutian. in ff. 
or Legatary ſhould put in ſufficient Bond, to make Reſtitution, in de cond. & demon. 
Caſe the Condition ſhould be deficient. For the Event of ſuch af. 8 ff 4e D ibid. 
firmative Condition is to be expected, and muſt be extant before the 
Diſpoſition of the Teſtator can take Effect n, except in theſe Caſes » L. qui hæredi ff. 
following. One (3) when the affirmative Condition which doth con- de cond. & demon. 
fit in Doing or Giving, doth withal ſecretly imply or contain a Ne- e 
gative ®. As for example; the Teſtator maketh his Wife Execu- L. pater. $. ſo- 
trix, or giveth her a Hundred Pounds, if ſhe abide with his Chil- demos. £994 0 
dren ; which affirmative Condition (if ſhe abide with his Children) Paul. de Caſtr. in 
confiſteth in Doing, and doth withal ſecretly imply a Negative; 6 1 


5 D | L. ita ſti 
that is to ſay, (it ſhe do not depart from his Children P.) And . de 2 | 


* * * W n F 
.. . 


2 —— — SLRS 


4 * . 
ä . 


ing therefore in this Cafe, the Executor or Legatary, by entering into 46 
# ſufficient Bond to perform the Condition, or elſe to make Reſtitu- Caſter in 11 L. Ma- 
ner tion, is to be admitted to the Executorſhip, or may obtain the Le- tianz per d. 5. So- 
| gacy, as if the Negative, had been exprefied 4. Another Caſe is, ** 3 
rout WE When (4) the Diſpoſition is not made Sub conditione, ſed ſub modo r. Caftr. ubi ſupr. Si- 
obe WWW For (5) thou ſhalt underſtand, that conditio and modus do differ: mo de ear 
| "4 x . SY ; int . . 110. 
1 Conditio is a Quality which fo long as it dependeth unperformed, ;. 3 
% doth hinder the Effect of the Diſpoſition, ſo that that Thing which n. 24, 25. fol. 42. 
is diſpoſed conditionally, can neither be demanded, neither is due in © La: C. de his 
th ” cad c . I quz ſub modo, L. 
cat- Wh the mean Time : Modus is a Moderation, whereby a Charge or quibus dicbus 6. 
; | Burthen is impoſed, in Reſpect of a Commodity; which Modera- Termilius, ff. de 
ring tion doth not fo far hinder the Effect of the Diſpoſition, but that _ — 5 
: ol a proprie lo- 
| the Thing diſpoſed is due, and may be demanded in the mean Timet; quendo, Cautio de 
thou WF and it is called Modus a moderando. The one of them is thus 283 3 
; known from the other, that is to ſay, The Condition is commonly tiana, 8 
quire e known by this Word (I) or by Words of like Nature u, whereof ] fimilis. Bald. in 
have given Examples before x; the Mean or Moderation is known apo gy 85 2 = 

Bond by this Word (That,) as I make 4. B. my Executor, or give him a fi. 
| Hundred Pounds, that he may erect a Monument J. Now in this! Bald. & Sichard. 
et her | Caſe, wh 'Thi ; Ra g 1 K in Rub. de Inſtit. & 

e, when any Thing is left under a Moderation, or with the Ex- ſub. C. 

| ation of a Remuneration, that Thing which is ſo bequeathed, is; Bar. in d. I. qui- 
| preſently due, and may now alſo be demanded, fo that he which bus diebus, 5. Ter- 
eutor, maketh D d. d . g 5 8 milius, de cond. & 
1 be emand, do enter into Bond in Manner as hereafter is de- demon. ff. Sichard. 
2 pe cribed, to perform that which is exacted by the Teſtator, or elſe to —_ 8 1 
5 = make full Reſtitution 2. Another Caſe is, when (o) the Teſtator's Graſſ. Theaur.com, 


Cau- 38. Modus (inquit Cujacius) eſt finis, propter quem legatur, vel cauſa legend; collata — 
eftitu- * 5 HA 9 * 1 1 3 - —_— in Rub. de Inſtit. & ſub. C. x Supra eadem part. . 5. 
elti in d. 6. Termilius ie hard. in d. Rub. de Inſtit. & ſub. C. qui i a 1 

tion cond, & demon I. 1, 2. C. de his que ſub modo. r C0 III * * 
| Will 


i Tiraquel. de pri- 


- cond. & demon. Ti- 
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* Bar, ind. L- Bu- Will is not repugnant thereunto; for then this Bond (as it is affirmed) - 
22 one & hath Place even in affirmative Conditions a. 
: When (7) the Condition is Negative, then we are to regard what 
Kind of negative Condition it is, that is to ſay, whether the ſame 
conſiſt in Not doing, or Not giving, or Not chancing. 
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r 
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If (8) the Condition conſiſt in Not doing, then it is material, whe. 1 

ther the ſame may be accompliſhed ſo long as he liveth, on whom : 

the ſame is impoſed. | n | L 

If (9) the Condition conſiſting in Not doing, cannot be performed ME x 

fo long as the Perſon on whom it was * liveth, then may e 0 

obtain the Bequeſt, by putting in Bonds to accompliſh the Condi. ; f 

» D. I. Mutianæ, & tion, or elſe in Defe& thereof to make full Reſtitution b. As for 1 
1 (10) example; the Teſtator maketh one his Executor, or giveth him 4 55 
en del. a Hundred Pounds, if he never play at Cards or Dice. This Condi- iſ ü 
de cond. cauſ. dot. tion we ſee is Negative, it conſiſteth in Not doing, and it is ſuch a z = 
Condition withal, as cannot be fully performed, ſo long as he liveth, $ = 

on whom it is impoſed, becauſe at any Time, during his Life, he 1 (1 

« SimodePretisde may infringe the ſame, by playing at Cards or Dice ©; for albeit, be 3 
r did abſtain this Day, yet might he play the next Day, or if not the = 
n. 23. next Day, yet ſome one Day or other ſo long as he had any Days to 3 


4 Simo de Pretis live; and ſo in the mean Time, that is to ſay, all his Life long he 
8 own We ſhould not reap any Commodity by the Teſtament, if the full Pe- 
dann. formance of the Condition were firſt exacted. Wherefore (11) leaſt 
the Teſtator's Will ſhould be uneffectual, and leaſt the Executor or 

Legatary ſhould reap no Benefit thereby, if the full Performance of 

the Condition ſhould be expected, ere the Bequeſt could be obtain- 

ed; One Mutius Scevola did deviſe this Remedy, that he who is 

made Executor, or to whom any Legacy is bequeathed, upon a Cor- 

dition negative, which could not be fully performed during his Lite, 

ſhould enter into Bond to perform the Condition, (that is to ſay, ne- 

| ver to do that which is prohibited, or elfe to make a full Reſtity- 

© D. L. Mutiarz, tion) and by that Means obtain the Executorſhip or Legacy e, 
—_ — d which Bond or Caution is of Mytizs the Author thereof, called Mu 
ſupra Zaſ. in L. de- 714720 Cantio f and after a Sort hath the Effect of the full Accom- 
di tibi. de cond. pliſhment of the Condition e. Yea, in ſome Caſes (12) the Legacy 
>= * b. which is given under a Condition negative conſiſting in Not doing, 
Murianz. may be obtained without any ſuch Bond, albeit the ſame Condition 
: 7 in may be infringed during the Life of the Legatary, namely, in a Le. 
L. libertatem, L. gacy of Liberty or Freedom from Bondage h, and in a Legacy Ai 
libertas, f. i. de Ma pjag caſas i, The Reaſon of the Difference is, becauſe in theſe 
numifl. reſts. f. favourable Legacies the Teſtator is preſumed to have meant only of 
vileg. piz cauſe, the firſt Act, when the Legatary had Opportunity of doing the 
Thing prohibited k. So that if at that Seaſon or firſt Opportunity, 
the Legatary do not infringe the Condition by doing contrary to the 
Diſpoſition of the Teſtator; it is not hurtful, though after that fil 
| Gloſſ. in L. Titio. Opportunity paſt, the Legatary go againſt the Condition h unle 


s, ff. d | : 
$. fundus, a ke the Meaning of the Teſtator do appear to be contrary, vis. That 


—ů Pe RAIL AERE 


c. 48. 
* Tiraquel. ubi ſu- 
Pra. bs 


raquel d. e. 48. the Condition ſhould be extended to every Act during the Life of the 
Legatary m. | | 

But (13) if the negative Condition be ſuch, as may be perſormtd 
during his Life, on whom it is impoſed. This foreſaid Bond or Cai 
L. eum tale,$.1. tion hath no Place n, and conſequently the Executorſhip or Legacy 


ff. de cond. & de diſpoſed under ſuch Condition, ſo long as the ſame enden, rs 
| . | | ul 


m L. ult. de manu- 
miſſ. teſta. ff. Tira- 
quel. ubi ſupra. 


mon. L. Pater. 6. 
Socrus eod. 


Part IV. Of the Forms of Teſtaments. 255 
fully performed, cannot be obtained . For example; the Teſtator * L. cum tale, f. 1. 
— 2 thee his Executor, or giveth thee a Hundred Pounds, if & 8'%% in d. 1. 

* thou never play at Dice or Cards with A. B. or, if thou do not at 

any Time give away thy Lands to A. B. this Condition, howſoever 

it be negative, and alſo conſiſteth in Not giving, or Not doing; yet 

it may be fully and perfectly compleat, and performed in thy Life- 

time: For A. B. with whom thou art forbidden to play, or to 

whom thou art forbidden to give thy Lands, may die before thee, 

and then thou canſt not play with him, nor give him thy Lands 

when he is dead; and ſo it is evident, that this Condition may be 

fully performed and accompliſhed in thy Life-time, for a (14) ne- 

gative Condition is then ſaid to be fully accompliſhed, when it is | 

brought to an Impoſſibility P; and therefore in this Caſe thou canſ * Gloſſ. & DD. in 
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. not be admitted Executor, nor obtain the Legacy, until the Condi- 2 
z tion be brought into that State, that it cannot be infringed J. Great + DD. in d. L. Mu- 
, (15) odds therefore there is, betwixt thoſe negative Conditions which tale. z. l. Sime de 
0 cannot be performed in the Life- time of that Perſonn on whom they Prætis. de inter ul. 
e are impoſed, and thoſe negative Conditions which may be perform: Joi lib. 5. interp.2. 
0 cd during his Life. For there the Executor or Legatary may ob- 15 

o WE tain the Executorſhip or Legacy, by putting in Bonds, but here he 

ce. WE cannot, unleſs it be (16) ſuch a Caſe as the Event thereof doth 
bring Grief and Sorrow to the — on whom the Condition is im- 

it WE poſed: For in ſuch Caſes, where the Condition cannot be infringed 

Or or become deficient, without Sorrow or Heavineſs, it is lawful for 

of the Executor or Legatary to enter into Bonds for making Reſtitu- 

n. 


tion, (if the Condition be not performed) and ſo to be admitted to 
the Executorſhip, and to obtain the Legacy in the mean Time r. Tag 
As for example; the Teſtator maketh his Wife Executrix, or giveth 407 + & Acme. 


fe, her a Hundred Pounds, if ſne depart not from her Children. This N 
le. Condition may be extant in the Life- time of the Mother, for it may 

tu· happen the Children to die, and the Mother to over- live, and then 

In the Condition muſt needs be extant; for after their Death, ſhe can- 

ih not infringe the Condition, by departing from them that are not. 

. Nevertheleſs, becauſe the Death of the Child is a hard and heavy 

ac Thing to the Mother; therefore the Law is not ſo hard, but that in 

ng, this Caſe the Condition depending, the Mother is to be admitted to 

tion the Executorſhip, and may recover the Legacy upon Bonds, to ac- b — 
Le. compliſh the Condition, or elſe to make Reſtitution ſ. Gm. - 
' Ai When (17) the Condition doth conſiſt in Not giving, then as be- | 

heſe fore, we are to inquire whether the Condition be ſuch, as the ſame 

y of cannot be accompliſhed during his Life, on whom it is impoſed : 

tho For if it be ſuch a Condition, that which is diſpoſed under ſuch a 

nity, Condition, may be obtained by entering Bond, as before *. For ex- D. L. Mutiane ff. 
) the ample; the Teſtator doth make thee his Executor, or doth bequeath de cond. & demon. 
 firl unto thee a Hundred Pounds, if thou do not give away thy Lands u; L. 4. C. idem, Ju- 
nleb this Condition cannot be fully performed but by thy Death, becauſe — * *. 0000 
That . ſo long as thou liveſt, thou mayeſt give away thy Lands, and ſo in- 

f the fringe the Condition % Wherefore, leaſt the Teſtator's Will ſhould Dp. in d. f. idem, 

F be deluded, or thy ſelf defrauded, thou mayeſt be admitted to the Julianus. 

1 Executorſhip, or obtain the Legacy in the mean Time; ſo that thou 

Cau. become bound as before, to perform the Condition, or elſe to 
egach make full Reſtitution gs V D. L. Mutiarz, 
h not Wi you | IS Simo de Pretis, de 
fully | | | interp. ult. vol, lib, 5. interp. 2. dub. 1, r. 23. 


When 
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When (18) the Condition doth confiſt in Not chancins, then this 
Bond or Caution cannot be admitted, neither can the Thing diſpc- 
ſed under ſuch Condition, be obtained before the Condition be per- 

* D.L.Mutianz, & formed * : And therefore (for example) if the Teſtator make thee 

ibi Bar. & ali. his Executor, or give thee a Hundred Pounds, if thy Ship do not re. 
turn from Spain; in this Caſe, the Event of the Condition is to be 
expected. And if it ſo come to paſs that thy Ship doth return, then 
is the Condition deficient, and ſo thou canſt not be admitted to the 

| Executorſhip, nor obtain the Legacy by Virtue of the ſaid Diſpoſi 

Bar. S Paul.Caftr. tion 2. But if the Ship cannot return (which Thing may happen by 

ind. L-Murtiane, H. Shipwrack, or by ſome other Accident) and fo all Hope or Poſſibilit 

unic. $. ſin autem, P „or dy 3 / 3 a } 

C. de cad. tol. taken away, then the Condition is ſaid to be accompliſhed or ex- 

b Idem Paul. de tant; and fo thou art to be admitted to the Executorſhip, or mayeſt 

Caſtr. in d. L. Mutia- recover the Legacy, as if the Diſpoſition had been _— b. 

, n=, d. . ſin autem. Now (19) that we have ſeen in what Caſes the aforeſaid Bond 
hath Place, and in what Caſe it hath no Place, it ſhall not be ami 
in a Word, to ſhew the Manner and Form of the Bond, and to 
whom it muſt be made, and whether Sureties be required. The 
Form thereof is this, (Not to do that Thing which is contained in 
the Condition; or elſe to reſtore the Things diſpoſed, together with 

I. eum filius g. all the mean Fruits and Profits thereof ©.) The Bond is to be made 

_ Murianam ff. by the Executor unto the Subſtitute d, or him that is appointed Ex- 

4 Bald. in Auth.cui ecutor in Place of him that is bound, if the Condition be not ob- 

relictum, C. de in- ſerved e. And if there be no ſuch Subſtitute, then to the Co- execu- 

| 9 tor f; and if there be no Co executor, then to the Ordinary, becauſe 

f 1dem Bald. Ibid. he doth, as it were, ſucceed where any dieth Inteſtate 8, Likewiſe, 

3 Ed. 34": the Legatary muſt enter Bond to him that is ſubſtituted unto him; 

reflanda eft hu. if there be no Subſtitute, then to the Collegatary ; if there be no 

juſmodi cautioMu- ſuch, then to the Executor; if there be no Executor, then to the 
ibu caſn quo ad. Ordinary h. There needs no Surety neither for any Thing immows- 
miniſtratio fit con- ble, nor for a Thing movable, unleſs the Party be not fit or ſuff- 

| 5 Bala. ind. Auth. Cent . 3 i 

eui relictum, C. de Indict. vid. D. Auth. eui relictum. 


$. X. Whether it be ſufficient, that the Condition 


was once accompliſhed, though the ſame do not 


continue. 


1. Many Caſes wherein it is ſufficient, that the Condition war 

once accompliſhed, though it do not ſo continue; and contrari- 
wiſe, many Caſes wherein it is not ſufficient, that the Cond: 
tion was once accompliſhed, unleſs it do continue. 

2. The Order to be obſerved in this Diverſity of Caſes. 

3. If the Condition be caſual, then it is ſufficient that the Condi 
tion was once accompliſhed. : | 

3. Divers Examples of this Concluſion. » 

5. If the Condition be arbitrary, then it is not ſufficient, that tht 
Condition was once accompliſhed. | 

6. Divers Examples of this Concluſion. | | 

7. If the Condition be mixed, then it is ſufficient that the ſane 


£45S once accompliſhed. 
3 ; 2 8. Exampl:i 
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8. Examples of this Concluſion. | 
9. What if the Condition indure not, by the Fault of the Party, 
by whom it is to be accompliſhed. 
10. What if the Party be already married, to whom any Thing is 
bequeathed conditionally (If he ſhall marry.) 5 
11. What if the Executor or 3 were once willing, and . 
terwards unwilling; whether ſhall the Condition be reputed for 
accompliſhed ? | 
12. In this laſt O, either hath divers Authors. 
13. The Opinion of the Author of this Book. 
14. An Anſwer to an Objettion. ET 
15. Divers Limitations of the former Concluſion, whereunto the 
Author of this Book did ſubſcribe. 
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A A Any (1) Caſes there be, wherein it is ſufficient for the Perform- 

ance of the Condition, that the ſame was once accompliſh- 

ed; tho the ſame do not ſtill indure in the ſame Eſtate k. Other! Jaſ. in L 6 quis 
Caſes there be, wherein it is not ſufficient once to have performed Þ=redem C. de in- 


the Condition, unleſs there be a Continuance of the Performance 1, — ——— _ 


paucis ampliatio- 
ubi regulam tradi- 


nibus & limitationibus illuſtrata. I Jaſ. in L. in ſubſtitutione ff. de vulg. & pupil. ſub. 
dit ſex fallentiis exornatam. 


But becauſe it would grow to an infinite Matter, to recite every 
particular Caſe m, it is meet to ſet down ſome general Concluſions * Qua in re ni- 
or Diſtinctions, whereunto and whereby all thoſe particular Caſes detur 2 _ 
may be reduced and decided. 1 N Trac. 

Firſt (2) of all therefore, we are to inquire the Nature of the Con- 5 fol. verb. 
dition, whether it be caſual, arbitrary, or mixt n. | _ * reg: — al 


: : ; . eadem part. 6. 5. & 
Bar. in L. 1. de Inſtit. & ſub. C. Minſing. & Vigl. in $. Pen. Inſtit. de haved. Wit 


If (3) the Condition be meer caſual, that is to ſay, ſuch a Condi- | 
tion, whereof the Event is to us uncertain o, then it is ſufficient that ®Supracadempart, 
the ſame was once accompliſhed, though it do not continue ſtill in 3 Spie- 
the ſame State P. As (4) for Example; the Teſtator maketh thee | meager. 2925 
his Executor, or giveth thee a Hundred Pounds, if _4. B. ſhall be ? L. ſi quis hzre- 
Proctor of the Univerſity of Oxford d. Now if at any Time after =_ E 
the Making of his Will, 4. B. be Proctor, whether after the Teſta- * P. L. 6 quis he- 


tors Death or before, or whether he continue ſtill Proctor, or not, it * Titiua 
. - . . . 81 
is not material r; yea, though he were depoſed from his Office, it is fuerit Conſul, vel 


ſufficient that once he was Proctor, the Condition being caſual; and Prator, &e. eui no- 
ſo thou art to be admitted to the Executorſhip, and mayeſt obtain on eg exemplum 
the Legacy, as though 4. B. were Proctor ſtill. So it is if the Te- D. L. 6 quis hæ- 
ſtator make thee his Executor, or give thee a Hundred Pounds, if —_ > a 
A. B. ſhall be Doctor of the Civil Law, though afterwards he be de- d. I. 1 gas — 
graded*, Likewiſe, if the Teſtator doth make thee his Executor, dem. 


or give thee a Hundred Pounds if his Daughter ſhall be Widow. In f in L. if fig. 


tutione, 


this Caſe, if his Daughter happen at any Time to be Widow, thou vulg. ſub. u. 11. 
mayeſt be admitted to the Exccutorſhip, or obtain the Legacy, al- \ Beld 3n E fin. 


beit ſhe do afterward take a new Husband u. in rg 


4 : 1 op. 6. legatum, q. 
53- referens ibi hanc op. eſſe veram. cui concinit Mantic, de conjedt. ult. vat. lis 5 tit. 8. 


1 a 
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If (5) the Condition be arbitrary, that is to ſay, ſuch a Condition 


w— 


: Sichard. in Rub, as the Law eſteemeth to be in our Power &; then it is not ſufficient 


— . that it be once accompliſhed, unleſs it do continue J. As for (6) 
6. Pen. logic. de example; the Teſtator maketh thee his Executor, or giveth thee a 
hered. inſtituend. Hundred Pounds, if thou pay to 4. B. Ten Pounds; thou payeſt Ten 
? Bar, in L- 2- de Pounds to 4. F. and when thou haſt ſo done, thou takeſt it from 
Sichard. in L. ſi quis him again. This Payment is no Payment, becauſe thou didſt not 
1 Inſtr, ſuffer the Money to continue with him; and therefore, in this Cafe 
opinio communis thou art repelled from being Executor, or obtaining the Legacy 2: 
eſt, ex relatione So it is, if the Condition do include a Continuance of Time. A; 
— for example; the Teſtator maketh thee his Executor, or giveth thee 
5 3 ' ” a Hundred Pounds, if thou permit A. B. to have a Way thorow thy 
A ; „ Ground. In this Caſe, it is not ſufficient, that thou permit him to 
144 Sichard. is d. have a Way, or paſs thorow thy Ground for a Day or Two, but 
L. fi quis hæredem, thou muſt ſuffer him ſo long Time as the Teſtator hath aſſigned, o. 
__ 1 therwiſe the Condition is not ſaid to be compleat *. But what if 
in d. I. & quis be- the Teſtator make thee his Exccutor, or give thee a Hundred Pounds 
redem de Inftit. & if thou give Ten Pounds to 4. B. thou of Pity and Compaſſion gi- 
— eadem part, Veſt him Ten Pounds, being ignorant of this Condition: Whether is 
6. 7. in prine. per it ſufficient that thou didſt once give him Ten Pounds? In this Caſe 
gloſſ. & DD. in d. the Condition is not reputed for accompliſhed ; and therefore if 
L. fi quis hzredem, , x 
& Graff. Theſaur. thou wilt be Executor, or obtain the Legacy, thou muſt once 4. 
_ op. $.legatum, gain BIVe — _ Pounds, as elſewhere [ have carr b: For 
3 where the Condition is arbitrary, it muſt be obſerved preciſely *, 
* _— eilen part unleſs it be in ſuch a Caſe as it — be iterated d. "a —_— 
3 6 quis Þ*” thou art made Executor, or haſt a Hundred Pounds bequeathed un- 
chard. ibid. n. 3. to thee, if thou remit to 4. B. Ten Pounds which he oweth thee: 
| In which Caſe, if thou releafe the ſaid Debt of 'Ten Pounds, before 
thou knoweſt of the conditional Diſpoſition, this A& ſhall be account- 
ed for an Accompliſhment of the Condition, becauſe now thou cant 
e Sichard. & alii not do it again 5 | 
in d. L. ſi quis 
heredem de Inſtit. & ſub. C. 


When (7) the Condition is a mixed Condition, then it is ſufficient 


IO * — — that the ſame was once accompliſhed, though it do not ſo continue. 


briel. lib. 4. com. For example; (8) The Teſtator maketh his Daughter Exccutris, or 


concluf. tit de fidei giveth her an Hundred Pounds if ſhe marry; ſhe marricth ; after- 


c_ in f. L. f wards her Husband dicth, or they are divorced by Occaſion of his 


| quis hzredem. Fault: In this Caſe ſhe is to be admitted to the Executorſhip, or 


» DD. in d. L. ſi oy” #22 . . ;ffolved, 
* may obtain the Legacy, as if the Marriage had not been diſſolve 
Bald, in by Death or Divorce 8. But if (9) her Fault were the Occaſion 


in ea opinione ſunt, of the Divorce, it is more doubtful whether the Condition ſhall be 


5 — - Seq accounted for compleat to her Benefit b. In which Caſe neverthe- 


Ang. Jai. Dec. & leſs, their Opinion ſeemeth the truer and ſounder, who hold, that 


moderni fere om- = 
nes Cantrarium de. the Law doth exact no more at her Hands, by Reaſon of this formet 


fendunt. Condition, but that ſhe marry, not that ſhe ſhould commit no Faul, 
+ Hoerurius eſere- whereby the Marriage mult be diſſolved i: And therefore, having 
_ CO rformed the Condition by Marriage, the Divorce doth not repel 
d. L. fl quis hære- her, the rather, becauſe ſhe did not offend of Purpoſe, to infrings 


1 7 the Condition k. Indeed, if ſhe did marry only to obtain the 
Kine. Executorſhip or Legacy, not with Purpoſe to continue a dutiful 
k Dec. in d. L. fi 
quis hzredem, cujus opinio facilius admitti debet, quandoquidem apud nos pro erimine ſolum ipſum matrr 
monii alias debite riteque contracti vinculum non diſſolvatur, ſed ſeparatio tantum fit a menſa & 4 thoro. 


1 a | Wife, 


LL _- —— — e w at ads td 


- 
- 2 „ „% „ 


Part IV. Of the Forms of Teftaments. D © 259 


Wife, and afterwards commit Adultery, whereby ſhe is ſeparated : 


he Condition is not ſatisfied by that Marriage, and conſequently, 

ſhe can neither be Executrix, nor obtain the Legacy Il. But, how * ou Siebard. & 
may it be known, whether ſhe did marry with Purpoſe only to ob- naked ſi quis 
tain the Benefit of the Diſpoſition, or with Purpoſe to continue a du- 

tiful Wife 2 'The Shortneſs of 'Time betwixt the Marriage, and the 

committing of the Fault, doth declare: For if ſhe _— on the one 

Day, and commit the Crime on the next; this is a Te imony that | 

ſhe had not a Meaning to indure the Yoke of Marriage m. Further- ® Sichard. ubi ſu- 
more, if the Marriage were not lawful from the Beginning, either by pro oy ne or 
Reaſon of the Minority of the Perſon, or by Reaſon of Conſanguini- leg. cred. 2 
ty or Affinity, the Condition is not reputed accompliſhed n. 2 L Pub. quqedo 


; dies leg. ced. L. h 
conditio de cond. & demon. ff. Mantic. de conject. ult. vol. lib. +. 18 n. wo 


What (10) if the Party whom the Teſtator maketh Executor, or 
doth bequeath any Legacy unto conditionally (F. ſhe ſhall marry) be 
already married at the Time of the wee ray whether by this 
Marriage is the Condition ſaid to be compleat? If the Teſtator were 
ignorant of the Marriage, the Condition is ſaid to be accompliſhed, 
otherwiſe not ? ; as hereafter is more fully declared. o L.fi ita ſeriptum 


fi pater. ff. de 


. 
leg. 2. Mantie. de conject. ult. vol. lib. 11. tit. 18. n. 16. 


What (11) ſhall we ſay to this Queſtion? The Teſtator maketh 
4. B. his Executor, or giveth him a Hundred Pounds if he marry 


i. tos Daughter; A. B. offereth to marry her, ſhe refuſeth; afterwards 


ſhe being willing, conſenteth, and then he refuſeth; whether in this 
Caſe ought A. B. to be admitted Executor, and may recover the Le- 


gacy, as if he had married her, yea, or noP? Indeed, if ſhe had ne- De hae g. vide 


ver bcen willing or conſenting to be married, it were a clear Caſe, mh. ib - = 


| that ſeeing it ſtood not by him, wherefore the Condition was not ac- ſump. 183. per tor. 
| compliſhed, but by her, then the Condition ſhould have been repu- 
ted in Law to have been accompliſhed 4, as hath been heretofore de- C. cum non ſtar. 


clared r. But the Caſe being altered, and ſhe who was unwilling er Ge de reg 


before, being now at length become willing and conſenting, the Que-? Supra eadem part. 


1 if. 51 p 8. 
ſtion is more doubtful * : Wherein very (12) many do hold the Af. 5 U. „ 


| firmative, eſteeming, that the Condition being once accompliſhed 1. deInſtit. & ſub. 


by her Refuſal, it is ſuſficient, though it do not ſo indure; and that C. & per Mantie. de 


in Caſe we are to reſpect the Beginning, and not the Succeſs t. O- bonjeck. ult. vol lib. 


thers do hold the Negative, ſuppoſing the Condition ought not to be a Bld. Sal. Alex. 


| accounted for accompliſhed, unleſs he that is to reap the Benefit by Sichard. ind. L. 1. 


the Performance thereof, do continue .and perſevere in Readineſs Tiles in Apes | 


and Willingneſs to perform the ſame, and that the lcaſt Delay is e- ad Dec. in eand.L. 
ver hurtful u. | | a 
Either Opinion hath many Authors of great Authority; and albcit © 
it may ſeem, 'That this Condition being a mixt Condition, not con- 
liſting in his own Power alone, on whom it is impoſcd, but in hers 
alſo; that therefore being once accompliſhed, it is ſufficient, though 
it do not ſo continue: As in in the former Examples of being Proctor, 
Doctor, Wife, or Widow, where the Conditions be reputed for fully 
performed, howſoever afterwards the Proctor be depoſed, the Doctor 
degraded, the Wife divorced, or the Widow married. 
Yet notwithſtanding (13) I do rather cleave to them which do f 
old the negative Opinion , and ſo that howſoever in this Caſe 4. B. Non tamen in- 


diſtincte ut infra 
Ll 2 were hoe ipſo g. in fin. 
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were at the firſt willing and ready to have accompliſhed the Congi. 

tion, and that it did not then ſtand by him, wherefore the ſame 

Was not performed; yet afterwards ſhe conſenting and he diſſenting 

it is in Effect, as if he had been unwilling at the Beginning, and 

conſequently, that he is not to be admitted Executor, nor to reco- 
ver his Hundred Pounds by Virtue of this Diſpoſition. | 

To (14) the former Objection, that is ſufficient, that a mixt Con- 

dition be once accompliſhed, though it do not ſo indure ; as appear. 

eth by thoſe late recited Examples; it may be, anſwered, that there 

the Condition was once actually compleat, which was all that the 

Jas. Dec. Sichard. Peſtator ſeemed to require Y in thoſe Caſes : But here the Condition 


li in d. L. 1. d : 
kad. ke lb. C. was never in Act, and ſo the Performance thereof came ſhort of the 
2 1d quod clare Teſtator's Deſire ?. Wherefore, as I ſaid before, I do rather ſub- 


_ — re. ſcribe to their Opinion, who do hold that in this Caſe the Condition 
uted for compleat in Law, than it is in Fact, and 


ſtatoris dicentis (fi is no more my | 
duxerit fillam me- conſequently that he can reap no Benefit thereby, by whom it ought 


bjicias 
ND te. to have been performed . 


tiſſe, ex quo nunc Yi : 8 : | ; 
ditionem tunc primum pro impleta haberi, quando per eum non ſtetit: Reſpon- 


ſtat. Sin adhue urgeas conditio imu 0 R | 
deo illud plus habere ſubtilitatis quam æquitatis, quippe qui non credam ſatisfactum eſſe voluntati teſtanti 


| unica nuptiarum oblatione, muliere poſtea conſentiente, ita ut non ſubſecutis nuptiis legatum jure poſci non 
poſſit. Fateor tamen contrariam opinionem dici communem, teſte Sichardo in d. L. i. de Inſtit. & ſub. & 
quidem attenta juris ſubtilitate, eandem opinionem magis ferendam eſſe non prorſus nego; ſed inſpedta tefts- 


toris voluntate, non ita. 


And this Opinion I ſuppoſe to be more agreeable to the Meaning of 
. Mens autem te- the Teſtator, and 4 to be preferred b, certain Caſes excepted. 

bei quem eg (15) One Caſe is, where the Executor or Legatary, upon the Refu- 
— — ſal of her Offer, doth marry another Woman, for then it is too late 


ganda, & tanquam [ ; 
regina colenda eſt, to repent, ſeeing from that Time he hath juſt Cauſe to refuſe her 
pent, 8 ) 


ue it Sichard: 2 Offer after he hath married another Woman ©. Another Caſe is 
e Socin. in I. in when the Teſtator remitteth a Debt which is due unto him: As for 
_ SN, my example; the Teſtator remitteth to A. B. a Hundred Pounds which 
Mantic. de conject. he oweth him, if he marry his Daughter, A. B. is willing and offr- 
8 11-Hit eth to marry her; ſhe refuſeth, afterwards ſhe is willing. This new 
_ — Willingneſs doth not hinder the Legatary, being before delivered, 
n. 29. l. 4. and the Action extinguiſhed by her Refuſal 4. Another Caſe is like 
* Manric.ubiſupra. unto this, when after the Refuſal made by the Woman, and before 
her Repentance, he whoſe Offer was before refuſed, is admitted to 
the Executorſhip, and doth obtain his Legacy, and is poſleſſed there- 
of: For notwithſtanding her Repentance and new Willingneſs, he 
© Mantic. ubi ſupra. may retain that whereof he was poſſeſſed e. Another Caſe ſeemeth 
| N to be this, namely, when ſome ſpecial Thing is bequeathed, As 
cond, & demon. ff. for example; the Teſtator doth bequeath unto thee his white Horſe, 
Menoch. ubi ſupra. or an Hundred Pounds lying in his Cheſt, if thou marry his Daugb- 
MR ter; for ſtraight way by her Refuſal thou haſt gotten a certain 
b Socin, ubi ſupra. Right in the Thing bequeathed f. If there be any other Caſes 
— um wherein the Affirmative hath Place, they are more ſtrange, nor eaſi) 
like to happen, and therefore not ſo neceſſary to be known s. 


eadem part. 5. 4. in 


Brook. Abridg. tit. 
Deviſe, nu. 6, 30. Bald. Sal. & Alex. in L. 1. de Inſtit. & ſub. C. & Vide Menoch. de lib, 4. præſump. 183 
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6 XI. Of divers Conditions which may ſeem doubt- 


ful, whether they be lawful or unlawful ; and firſt 
of thoſe Conditions, whereby the Liberty of ma- 
king Teſtaments is hindered ; how far the ſame are 
lawtul or unlawful. | 


1. Certain Conditions, whereof it may be doubted of ſome, whe- 


ther they be lawful or unlawful. 
2. Captions Conditions deſtroy the Teſtament. 
3. Captions Conditions, wherefore they be ſo termed. 


4. Teftaments are to be made with all Freedom, not only without 


Fear of Loſs, but alſo without Hope of Gain. 


5. T his Propoſition, that captious Diſpoſitions are void, diverſly 


extended. | 

6. The ſame Propoſition diverſly limited. | 

7. Another Kind of Condition againſt” the Liberty of making a 
Teſtament. 


8. The Teftament improperly termed captions, which is referred 


to the Will of another. 


9. The Teftator's Will may not - ol of another Man's Will, 


and what is the Reaſon there. 
10. What if he, to whoſe Will the Teſtator did refer his ow Will, 
ſhould make a Will in the Name of the Teſtator. | | 
11. As another Man's Soul is not my Soul, fo bis Will and Teſta- 
ment is not my Will and Teftament. 


12. E ig lawful for the Teftator to refer bis Will to the Will of 


another, being joined with a Fatt. 


13. §o it 45 when the Teſtator doth refer his Will to the limited 


Will of another. 


14. When is the Teſtator ſaid to refer his | own Mill to another's 


abſolute Will, and when to his limited Will. 
19. K. — Declaration of the Teſtator's Will, may be referred to 
ano 4 (24 - 
16. What if Relation be made to the Mill of the Executor or Le- 
gatary. | | | 
17. In Favour of Liberty, the Diſpoſition may be referred to ano- 
ther's Will. | E : 
18. S may the Diſpoſition which is made Ad pias cauſas. 
19, He that doth commit all his Goods to the Diſpoſition of ano- 
ther, doth not die Intęſtate. | | 


Fouad (1) as there are divers Conditions, which are nei- 


ther ſimply lawful, nor ſimply unlawful, but in divers Reſpects 


lawful and unlawful, eſpecially thoſe Conditions whereby the Li- 

berty of making a Teſtament i, or the Liberty of Marriage e, or * De qua condi, 
the Liberty of alienating the T hing diſpoſed h, may be hindered 
or reſtrained ; I thought it convenient in this Place to ſhew how s De qui infra g. 
far, and in what Caſes theſe Conditions be lawful or unlawful, an 
what Effect they have, 


rox. | 
d 8 infra ead. 


part. F 12, 
Ang 


tione ſtatim ſubjic, 
cur. hoc ipſo 6. 


of the Forms of Teftaments. Flaart I. 


And firſt of all, (2) concerning thoſe Conditions which do hinder 
that Liberty, which ought to be had in making of Teſtaments, 
and whereby the Diſpoſition of the Teſtator is ſaid to depend of 
the. Will of _ eee g _ es corny and 

. . ge do deſtroy the Force of the Diſpoſition ; and (3) (therefore, if th 
—— Teſtator At thee his Executor upon Condition, if thou ſhalt ms | 
L. Capratoriz, de him thy Executor; or give thee a hundred Pounds by his Teſtz. 
_— #1- £222 ment conditionally, if thou ſhalt give him a hundred Pounds in thy 
C. Covar.inc.cum "Teſtament : This Kind of Diſpoſition is ſaid to be captious k, he. 
——ů— cauſe hereby the Teſtator goeth about to catch or intrap thee to 
proprie dieitureap- make him thy Executor, or to give him a hundred Pounds, in caſe 
ratoria, que ſit ſub thou die firſt l, and to hinder that Liberty which thou ſhouldſt en- 
ſpe ref oa, in joy in making of thy Teſtament. For when thou haſt made hin 
e. chm tibi de thy Executor and dieſt, then hath he that which he looked for; he 
_ * porch is now thy Executor, and thou on the contrary art fruſtrated of 
3 "on. C. that which thou perhaps didſt look for; for being dead, thou cant 
Aleiat Perergon. not be his Executor m. And therefore (4) as in Marriages the ſame 
* 5 2” ought to be free, not only from fear of ſuffering Loſs, but allo 
— 15. from fear of not obtaining Gain u: So in Teſtaments, the ſame 
— N ought to be made with all Freedom, not only without fear of Py. 
„ C Gemme de niſhment or Loſs, but alſo without Hope of Gain or Reward “. 


ſponſ. extr. f 
© Sichard. in L. captatorias. C. de mil. teſto. n. 5. 


And in this Conſideration, (5) theſe captious Wills, whereby ma. 
ny nnder Pretence of making others their Executors, or gratifying 
them with Legacies, do ſubtilly procure themſelves to be made 

. Executors, or otherwiſe to be benefited by the Diſpoſitions of others, 
SI: 8 are ſo odious, that they are utterly void p, albeit they be military 
inttituend. I. cap- Teſtaments 4, or of the Father among his Children *, or of a 
ratorias, de leg. 1. Stranger ſ, or Teſtaments Ad pias canſas *, or Teſtaments made in 
* captarorias, de lime of Wars 4, or in the Time of Peſtilence *, or in the Priſon 
mil. tefton. C. of a Tyrant ?, or in Place where is want of Witneſs 2, or before 
* _ _ the Prince 2, or whether it be Teſtament or Codicil b; for in all 
= lh ” theſe Caſes, and divers others, ſuch captious Wills be void e. 


\ Vaſque ibidem. : een 
Nam quod dicitur captatoriam di ſpoſitionem valere quoad piam cauſam (ut in c. cum tibi de teſta. ext) 


id verum eſt in captatoria di ſpoſitione improprie fic difta que, viz. pendet ex alieno arbitrio, prout in d. 
e. cum tibi. & Covar. ibid. n. 2. & ſtatim ſubjicicur, non autem quando diſpoſitio fir ſub ſpe remunen- 
tionis. Sarmientus lib. 1. ſcle&. op. c. 4. n. f. c. 6. n. 33. Sichard, in d. . captatorias. * Vaſquiu 
de ſucceſ. crea. lib. 2. 6 17. n. 83. * Vaſq ubi ſupra. y, 2, 3, », © ibidem, 


Notwithſtanding (6) if the Condition be not referred to the Time 
to come, but to the Time paſt, or preſent, the Condition | 
not unlawful, nor the Diſpoſition void: And therefore, if the 
Teſtator make thee Executor of his Teſtament, if thou hal 
named him Executor in thy Teſtament, or giveth thee a hundred 

Pounds in his Will, if thou haſt given him a hundred Pounds in thy 

« Sichard. in I. Will. Fhis Condition is not unlawful 4; for two Perſons may make 

N d. mil. either other Executors, or otherwiſe benefit one another by thei 
Teſtaments, ſo it be done in Regard of good Will and | 


© Alciat. Parergon. and not in Hope of Gain or Remuneration ©, 


lib. 3. e. 21. Co- 
var. in d. c. cum tibi de teſta. extr. n. 1. 


Beſides this former Kind of Diſpoſition, which by Reaſon of 
the Condition, appearcth to be made in hope of Gain, and is _ 
- | 
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re properly termed captious ; there (7) be other like Diſpoſitions 
art a ga to the Liberty of making of Teſtaments, which 
alſo are ſaid to be captious, that is to ſay, when the Teſtators Wil! 
doth depend of the Will of another f: As for Example; the Telta- * Corir. in d. c. 
tor maketh thee his Executor, or giveth thee a hundred Pounds, if cn tibi de refta. 
J. B. will; or thus: The Teſtator maketh that Perſon his Execu- : 
tor, or giveth him a hundred Pounds, whom thou wilt appoint 8. s Canonitts. in d. 
In both theſe Caſes, (8) the Diſpoſition is ſaid to be captious h. Ne- c. chm tibi de teſta. 
vertheleſs, the Condition is unlawful, becauſe it is againſt the Li- _— — - 
berty of making Teſtaments, wherein (9) the Teſtator's Will ought mil. refs. G. 
not to depend on the Will of another i. For the antient Law-ma- br L- cap- 
kers confidering, that if it ſhould be lawful for Teſtators to refer cuãm tibi. Graff 
their Wills to the Wills of others, and to depend upon them, then Theſaur. com. op. 
| he on whom the Teſtator did depend, either not doing any Thing rr, 
| at all, or elſe doing otherwiſe than the Teſtator would, by that ff. de hæred. inſti- 
| Means the Teſtator would remain deceived, and they to whom the buenc. 
Teſtator did wiſh well, ſhould be diſappointed k. For the Avoid- wiohara. in Lcap- 
ing of which Inconveniencies they did ordain, that every Teſta- tatorias C. de mil. 
ment ſhould perſonally depend of the Teſtator's own Will, and not — 
of the Will of another, by whom the Teſtator might be deceived |, 1 Sichard. ubi ſu- 
And (ro) thence it is, that a Teſtament is defined to be a Sentence Hg . in 
of our Will, not of another Man's Will n. Therefore, when thou eonjug l. +. Fo ng 
art made Executor, or ſome Legacy is bequeathed unto thee (if * Supra 1. part. g 
J. B. will) as is ſet down in the former Inſtance, although A. B. „5 in inftiturt 
ſhould will that thou ſhouldſt be Executor, or have the Legacy: f. de hered. inftic 
Notwithſtanding, thou couldſt neither be Executor u, nor obtain Part conf. 38. lib, 
the Legacy o. And even ſo where the Teſtator maketh that Per- 5 . 3 
ſon his Executor, or giveth him an hundred Pounds, whom thou de cond. & demon. 
wilt appoint (as in the ſecond Inſtance) though thou ſhouldſt appoint NP de 
one, yet this Appointment ſhould not benefit him P : For (11) as communis opinio, 
thy Soul is not the Soul of the Teſtator, no more is thy Will his quam etiam defen- 
Will, or thy Teſtament his Teſtament d; neither is it in the Power 3 
| of the Teſtator to refer the Subſtance of his Will to the Will of exrr. > 
| another r, being ſuch a Quality as cleaveth to his own Perſon, and | 2 — vi- 
cannot be committed to another ſ, except in certain Caſes. E „. 5, 8. Dale. 


| : 5 | 3 in L. exccutorem. 
C. de execu. rei jud. n. 5. Pariſ. conf. 38. vol. 3. n. 9. Graff. 5 inſtitutio. q. 18. n. 4. 4 Bald. & 
Angel. in L. captatorias C. de mil. teſt. Vaſq. de ſucceſ creat. lib. 2. 6 17. n. 81. Peckius, Tract. de teſta 
conjug. e. 27. n. 3. Pariſ. de conſil. 38. D. L. illa inſtitutio. ff. de hæred. inſtit. Bar. in L. quidam de 
_ dub. ff. Peckius, Tract. de telta. conjug. lib. 1. c. 27. n. 3. ( Sarmientus. lib. 2. ſele&. intorp, 
c. 6. . 2. 


The firſt is, when (12) the Teſtator doth not refer his Diſpoſition 

Time to the ſole only Will of another Perſon, as in the former Exam- „ 
ion Þ ple, oiz. If 4. B. will; but to the Will joined with a Fact t: As 1. nonnunquam. 
if the for Example; the Teſtator maketh thee his Executor, or giveth thee # de cond: & de- 
u halt an hundred Pounds, if his Son ſhall go to the Church: This is a 
undred WF lawful Condition, and therefore the Condition being compleat, 

; tnou art to be admitted Executor, or mayſt obtain the Legacy u. p. L. nonnun- 
And yet there ſeemeth but a little Difference betwixt theſe Condi- quam. Sarmientus. 
tions (if 4. B. will) or (if 4. B. ſhall go to the Church) for that db, gelegt interp. 
tis in his Will, whether he will go to the Church, or not. But 
many Things do greatly hurt, being expreſſcd ; which not expreſſed, 

0 no Harm x, * D. L. nonnun- 

quam. N 


Another 
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Another Caſe is this, When (13) the Teſtator doth not refer his 
Will to the mere abſolute Will of another, (as if .4. B. will) but to 
v Sichard. in d. T. his limited Will ): As for Example; the Teſtator doth make thee | ( 

m. I tet. Executor, or giveth thee a hundred Pounds (if A. B. hall eſteem i; 

convenient.) In which Caſe, if A. B. ſhall eſteem it meet or con- 

venient that thou be Executor, or have the Legacy of an hundred 
© Sichard. ubi ſu- Pounds, then thou art to be admitted to the one Z, or mayſt obtain 
— — the other *. The (14) Teſtator is ſaid to refer his Diſpoſition to 
1 — the mere abſolute Will of another, when he committeth the ſame to 
cedit ſine difficul- his Will, to his Appetite b: To his limited Will, when he referreth 
tate , majori, jure the ſame to his Diſcretion, Judgment, Wiſdom, good Pleaſure, Dil 


ivili.Sarmient. lib. , 
* leledt interp. < poſition and Conſcience e. 
6. n. | 2 a | a 
I. 4 fic. de leg, 1. L. 1. de leg. 1. L. fidei commiſſa de leg. 3. fl. * Menoch. de Arb. Jud. ſentent. 
lib. 1. g. 7. © Jaſ. in L. fi fic, de leg. 1. ff. Menoch. d. Hb. 1. q. 8. 


| Thirdly, When (1 ; ) the Subſtance of the Teſtator's Will is not 
4 L. utrum. g eum referred, but only a Declaration or Election 4 : As for Example; 


K #* 


nidam & ge red. the Teſtator maketh one of his Servants his Executor, or giveth 0 
ub. Bar. in L. qui- TIL £ 
dam eodem tir. n. him a hundred Pounds, whom thou ſhalt chuſe. In this Caſe, he 7 
$8. Peckivs.de tes. whom thou ſhalt chuſe of the Teſtator's Servants, ſhall be Execy- | 
27. . tor, or recover the Legacy ©. 5 | 8 
eL. fidei eommiſſ. 8 | FE RN 
de fidei com. lib. in fin ff. Pariſ. conſ. 38. J. 3. Graff. 5 Inſtit. q. 18. n. 6. ubi ait hane opinionem eſſe com i 
Another (16) Caſe is, when the Diſpoſition is referred to the Will is 
of the Executor, touching the Executorſhip; or of the Legatary 
x a . ) 
touching the Legacy : As for Example ; the 'Teſtator maketh thee = 
his Executor, if thou wilt; or doth give thee a hundred Pounds if 
thou wilt: For this Condition is not only permitted, but it is ne- 1 
fSuprecadem * | 8 
8 ceſſarily required f. ; 
Another Caſe (17) is in Favour of Liberty or Freedom from 13. 
Bondage; and therefore, if the Teſtator do manumit his Villain, | 
if his Executor will, it is as effectual, as if he had referred the ſame 
5 L. fdei commif. to the Diſcretion, or Wiſdom, or Conſcience of his Executor. 14. 
ſa. de fidei com- R : | 3 
miſſ. I. ff. Sichard. in L. captatorias. C. de mil. teſton. 
| % IF, 
And further, when (18) the Diſpoſition is made Ad pias cauſa, | 
| then it is alſo lawful for the Teſtator to commit the very Subſtance 16. 
5 Paul. de Caſtr. of his Will, to the free and abſolute Will of another s; and there 5 455 
— __— the Teſtator make the Poor of the Pariſh his Executor, 47. 
. . th 2. give them a hundred Pounds, if A. B. will; this is a good Diſpo Tl 
Boir. & Covar. in ſition ®, 18, 
c. cum tibi. Bald. "ES 70 
in c. in cauſis de ele&. extr. quorum opinio eſt com. Graff. $ Inſtitutio. q. 18. h Et hoe procedit jut yy 
Can. non ſolum quoad legara, ſed etiam quoad Inſtitutionem. Covar. in d. c. cum tibi. n. 12. referens hat 9. 
op. eſſe veriorem. Tu adde Gabr. lib. 6. com. concluſ. Tit. pia cauſa. conc. 3. ubi pulcherrime hanc col 5 
eluſionem ornat variis ampl. & limitat. 20. 


Finally, (19) If the Teſtator commit the Diſpoſition of all bb 

Goods to another; this is lawful, and he to whom the Diſpoſition WF A T. 

| committed, is underſtood to be made Executor, to diſtribute all ti 1 
— cum tibi — ſaid Goods In pios uſus i. So it is, if the Teſtator commit his Sou theleſs 
e and all his Goods, to the Hands of another, as hath been heretofon togethe 


d. 5 Inſtitutio. q. declared k. 
18. Peckius de 8 nt | | 
teſta conjug. lib. 1. e. 27- Quorum teſtimonio hc opinio eſt communis, Supra cadem part. 5 4. 
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XII. Of choſe Conditions whereby the Liberty, of 
| Marriage is reſtrained, &5'c. how far the ſame be law- 
ful or unlawful. * 


1. Of Conditions againſt the Liberty of Marriage, ſome are law- 
© lawful, ſome unlawful, - 
2, Conditions againſt the Liberty of Marriage are all unlawful, 
except in certain Caſes. WY | 
z. The Reaſons wherefore the Conditions againſt the Liberty of 
Marriage, are unlauful. 2? 
4. The Prohibition of the firſt Marriage, more odious than of 
the Second. e ot 
5. T he Condition of marrying with the Arbitrement, Will, or 
Conſent of another, is unlawful. .. 
6. The Reaſon wherefore the former Condition is unlawful. 

7. The Condition prohibiting Marriage for a ſhort Time, is not 
unlawful. 5 RAE 3 
8. The Condition prohibiting Marriage with ſome Perſons, is 
uot nnlawful. | I; | 
9. Whether the Condition prohibiting Marriage have Reſpedt only 

to the firſt Marriage. 
10. An Occdfion of Doubt, whether the former Concluſion be 
true. | | 
11. An Anſwer to the ſame Doubt, diſtinguiſhing whether the 
Condition be affirmative or negative. 8 
12. The Condition prohibiting Marriage in ſome Place, is not 
 amnlawful. _ wy 7 55 Wt 
13. T he Condition having Relation to the Marriage of a third 
Perſon, is not lawful, ſaving where that third Perſon is of 
A 98 
14. The Condition prohibiting Marriage, is not rejected where 
- Pia Cauſa zs ſubſtituted. | | 
15. Affirmative Conditions. about Marriage, are not rejected but 
in ſome Caſes. + | 
16. Some affirmative Conditions of marrying, harder than the 
. ._ Negative of not marrying. + | 
- 17. T he Condition of marrying with the Advice or Counſel of 
another, 1s not , 72 | 
18. T he Condition of marrying with the Conſent of another, is 
Io be obſerved in Part. £4 | 
19. Difference betwixt theſe Phraſes, If he do not marry, and, 
So long as he doth not marry. | | | 
20. T he Condition of not marrying, doth not hinder Reſtitution - 
imply impoſed. | 5 


1 (1) all thoſe Conditions, whereby the Liberty of marry- | 
rying is wholly taken away, are generally diſliked !: Never- L quoties decond. 
theleſs, where the Conditions be ſuch, whereby Marriage is not al- & demon. L. ſer- 
together prohibited, but in Part reſtrained, as in reſpe& of Time, 7% 5 5 teftator, 
Place, or Perſon, they are not to be utterly rejected m, m I. cum ita I. 
IT | | hoc modo. L. ſed 
fi. g cum vir. de cond, & demon. ff. & infra hoc $. 


M m Where- 


ee Forms of neee, an 


Wherefore, that we may the better know when theſe Kind of 
Conditions be admitted, or not, I thought it beſt, and the moſt ea. 


Way to fet down a Rule, with Ampliations and Limitation, 
of the ſame, according to the Diverſity of Caſes, incident to that lt 
Purpoſe. 1. N | * 
The (2) Rule ſhall be this, T hat all Conditions againſt the Li. | 
« Eand. reg. tradit berty of Marriage, are nnlauful * ; and that whenſoever the Teſts. = 
Vigeliusin ſui me- tor doth appoint his Exccutor, or make any Bequeſt upon ſuch Coy. to 
be dition, that then the Condition is void, as if it were not written; 8 
lib. 14. c. 13. cum and that he who is made Executor, or to whom any Legacy is gi- bid 
decem exceptioni- ven upon ſuch Condition, may be admitted to the Executorfhip, or 05 
bus. Et licet idem \ ; II he Diſpoſition had been ſim | 0 til 
Vigelius poſtea ex · may obtain the Legacy, as if the Diſpoſiti ple e. this 
— & ita ſupervacaneas eſſe illius regule exceptiones, pace tamen tanti viri, nihil noyi fi. 
ruitur in primis nuptiis, in quibus vel hodie jus antiquum obtinet, ut vere atteſtatur Mantica de c onje&, ul. legat 
vol. lib. 11. tit. 19. in prin. Cui concinit Graff. Theſaur. com. op. aſſerens conditionem, qua in totum pro- ff. vi 
hibetur matrimonium, in virgine turpem, contra bonos mores, atque adeo de jure impoſſibilem eſſe, denique 
communi Doctorum calculo rejeQam. $ legatum. q. 30. L. quones, L. ſed fi $ fin. L. cum tale. 6 Meyiz, ] 
de cond. & demon. tf. L. 2, C. de indict. vid. perf 
The (3) Reaſon which the Lawyers do yield, (I mean) of the on 
Unlawfulneſs of this Condition, is, becauſe it is contrary to the iſ Hoy 
Procreation of Children, and repugnant to the Law of Nature, and b like 
„ Mantie. de con- hurtful to the Commonwealth ?: Whereunto it may be added, that iſ M 
Jed. uſt. oh lb. 11. fowſoever Virginity is commended, yet Marriage is not thereby ee 
tit. 19. in prin. 3 . fi if TT ſt bein, 
condemned; and therefore (as I faid before) if the, Teſtator make 
one his Executor, or give him an hundred Pounds, if he do not mar cum t 
41, quoties L. hoc ry.; this Condition is unlawful, and as if it were not written d: 
modo. L cum its hich (4) Things is rather true, if the Executor or Legatary were Ti 
legatum. de cond, 2 - 22 of the firſt . ; 
& demon. fl. never married before, for the Prohibition of the firſt Marriage is excl 
* Iſtiuſmodi fiqui: much more odious in Law than the Second 7: For albeit it be con- tee 
dem conditio, ſi monlv and truly ſaid, that the Commonwealth hath an Intereſ, not 
permanſerit vidua, * * = > , c X 
vel eſte vixerit, that Teſtaments ſhould be executed f; yet the Commonwealth fore, 
| in iſs non rejicirur, hath a greater Intereſt, that it ſhould be throughly peopled, and WW be I 
in aliis ſecus. Auth. 5 , ibited t cou 
cui relictum. C. de therefore Marriage not to be prohibited *. | | Thou 
indi. vid, Covar. = 2 5 Wid 
Epitom. de ſponſal. c. 2. 6 9. n. 11. Graff. Theſaur. com. op. 5 legatum, q. 50. quamvis eam non modo di- is ex 
ram, ſed & iuiquam exiſtimavit Peckius. Tra&. de reſtam, conjug. I. 1. c. 24 I. Gallus $ quid ſi is. de 
lib. & poſthu. L. vel negare quemad. teſta. app. fl. L- 1. ſol. matr, L. cum ratio $ fi plures. de bon. | Conc 
dam, . Mantic. de conject. ult. vol. lib. 11. tit. 19. in prin. | thee 
F f ; | man 
And in Conſideration hereof, this Rule is extended, that if 6) the f. 
the Teſtator make ſome Perſon his Executor, or give him any Le WF 
gacy, if he marry according to the Appointment or Conſent of to th 
« L, cam tale 6 ſome other; this Condition is rejected as unlawful u. And ther WWW cond 
arbitraru. d. $ ſ fore in this Caſe, if he that is made Executor, or to whom any is ma 
Meviz. Gravetta. . f h 5 . d t the ſaid Re- | 
confil. 1. n. 3. Man- Legacy in ſuch Sort is given, do marry contrary to the ſai = only 
tie. de conjeRt. ult. ſtraint, mentioned in the Teſtament, he is to be admitted to the WWF veth 
vol. Bib, 11. dit 18. Executorſhip, and may obtain the Legacy, as if no ſuch Condition | after 
x D. 6 6 arbitraru. had been expreſſed x. | | man, 
I. turpia. h ſi Titiæ. | | | 8 3 ter! 
de leg. 1. ff. Gravetta. & Mantic. ubi ſupra Peckius de teſta. conjug. lib. 1. c. 24. n. 6. ubi dicit hoc pro- 


cedere in virginibus, non in viduis, ob novellam Juftiniani conſtitutionem, qua permittitur conditio viduiu- in thi: 
tis: Quod etiam altis placer, ut Graff. d. 5 legatum. q. 50. n. 10. | 


| The (6) Reaſon of the Unlawfulneſs of this Condition is, lea = 
he, whoſe good Will were to be procured, might make an hard Hope 


Choice for the Executor or Legatary, either by Reaſon — — 
* 


2 


. 


r 


r —— — — — 
— — — — — — — 4 — ry — 


9 — bees 


Diſagreeing in Matters, or ſuch like; which, i 


* — et are — Sos 692.97 
——— — — 1 —) wen} ates —„— hn ere — 
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it were ſuffers d, communiter eſſe 

would breed greater Miſchief, than may be in a Caſe of that Qua- Graff Theſaurcom. 

lity tolerated or indured. J N Ik 1 $ — * 
Moreover, if the Teſtator do bequeath any Legacy to a Woman "x . — "7 

conditionally, if ſhe do not marry, willing her to reſtore the ſame ſi Titiz. 

to ſome other, if ſhe do marry : Albeit in this Caſe the Woman do 

marry, ſhe may obtain the Legacy, neither is ſhe bound to reſtore 

the ſame b, unleſs it were the Meaning of the Teſtator, not to for- I. quoties de cond. 

bid Marriage, but to grant the Uſe of the Thing bequeathed, un- & demon. ff. Man- 

til the Legatary did marry ©. Other Extenſions, there be alſo of de, de conzedt. ult. 


1 vol. lib. 11. tit. 19. 
this Rule, but let us return to the Limitations. n. 4 Graf The- 


| I | ſaur. com. op. 5 
legatum. q. 50. n. 7, 8. © Peckius de teſta. conjug. lib. 1. c. 24. L. ſed ſi q cam vir. de cond. & demon. 
ff. vide Safin. in d. cent. e. ſumit. 5 fin. de verb. ob. ff. 27 


The firſt Limitation therefore is, when (5). the Condition is not 
perpetual, but temporal“; as if the Teſtator make his Daughter, I. gd. f g cum 
Executrix, or bequeath her a hundred Pounds, if ſhe do not marry vir. & de cond. & 


before the Age of twenty Years ; this Condition. is to be performed &. demon 


© ſaſ. in Auth. cui 


Howbeit, if the Time of the Prohibition be ſuch, that it is very relictum. de indict. 


| Marriage ſhould be greatly hindered, the Condition is rejected, as conject. 


like, if ſhe ſhould continue a Maid, during that Space, that her vid. C. . 
ult. vol. 

lib. 11. tit. 18. n. 8. 
f Jaſ. in d. Auth. 

| : - gh ; cut. n. 3. per IL. 

cum tale. ff. de cond, & demon. Fran. de Are. confil. 67. Mantie. de conject. ult. vol. lib. 11. tit. 19. n. 8. 


being made in Fraud of Marriage T7. 
The ſecond Limitation is, when. (8) the Prohihition doth only 

exclude ſome Perſons : As for Example; the Teſtator doth make 

thee his Executor, or giveth thee an hundred Pounds, if thou do | 

not marry a Widow; this Condition is not unlawful 8. And there- : L. cum ita lega- 

fore, if at any Time after thou do marry a Widow, thou canſt not aum # de cond. & 


l þ demon. Peckius de 
be Exccutor, nor obtain thy Legacy: Infomuch, that (s) if thou teſta. conjug. lib 1. 


| ſhouldeſt marry a Maid, and after her Death ſhouldeſt marry a © 24. n. 4. 


Widow, all thy Hope of being Executor,, or obtaining thy Legacy, 

is extinguiſhed by this thy ſecond Marriage“; much more is the * Oldrad. conſil. 16. 
Condition lawful, if the Teſtator make thee his Executor, or give 1 
thee any Legacy, if thou do not marry this or that particular Wo- verb. ſig. ff. & Ti- 
man i, for here thou haſt greater Liberty, and more Choice than in raquel. n. 5 limi- 
the former. Where (10) I ſaid that the Hope and Intereſt of the Exe- = 18 
cutor or Legatary is extinguiſned, if at any Time he marry contrary gatum Mint. e. de 
to the Prohibition of the Teſtator, whether it be the firſt or the ſe- co bg 
cond Marriage; this may ſeem doubtful : For that when Mention Peckius de eſtas 
is made of Marriage, it is to be underſtood of the firſt Marriage eonjug. lib. 1. c. 24. 
only k. And therefore, if the Teſtator make thee his Executor, or gi-* D. L. boves $ 
veth thee an hundred Pounds if thou marry his Daughter; if thou boe ſermone. 
after the Making of this Will, ſhouldeſt firſt marry ſome- other Wo- 

man, and after her Death ſhould marry the Teſtator's Daugh- 

ter! ; yet couldſt thou not be Executor, nor obtain the Legacy: For paul. de Caftr. in 
in this Caſe, the Teſtator is preſumed to mean of the firſt Marriage, L. hoe genus ff. de 
not of the ſecond Marriage n. How then cometh it tb paſs, that ©9n- & demon. 4 
thou being made Executor, or having any Thing bequeathed unto 5 hoe Frames, 


thee, if thou do not marry the Teſtator's Daughter, loſeſt all thy teeny 2» + 


Hope and Intereſt, whenſoever thou docſt marry her, ſuppoſing thou i quibus ma. 
. | Mm2 |  had(t 
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>" hadft married one, two, or three before ? The (11) Anſwer is this 
when the Condition is affirmative, then it is to be underſtood of the 
flirſt Act only; but when the Condition is negative, then not only 
the firſt Act, but the ſecond, third, and every other Act is pe 

a ot 12 "oe tually forbidden : The Reaſon of the Difference is, becauſe ther 
16. Aleiat & Tir: is greater Force in the Negative, than in the Affirmative 9, 


„ ind. 6 boe . 11. TEES 
= Bar & Paul. de Caſtr. in d. L. hoc genus. ff. de cond. & demon. © Plus negat negatio quam af. 


8 
— - 
| nr) 


- firmat affirmatio, inquit Paul. de Caſtr. in d. Caſtr. in d. L. hoc. genus. 


ge eas HAS ESE TIES CIA oOrner + 
c rs Le UE" El. > te 2 2 — Ga 3 9 » 
- 


oo dee rec The third Limitation is, when (12) the Condition P is limited, Wi 
A e only in Reſpect of ſome Place, as if thou doſt not marry in th the 
Graff. Thie far. com. City of York. 181 f | [ 


= belle de da. conjug. I. 1. c. 14. n. 10. 7 | | F Fe 
The fourth Limitation is, when (13) the Condition of not my. # 7 

rying, is not referred to the Executor or Legatary, but to ſome * 

© * other Perſon : As for Example; the Teſtator maketh thee his Exe. * 

| cutor, or giveth thee an hundred Pounds, if his Daughter do no thes 

| ' * marry, In this Caſe" the Condition is not rejected, wherefore thou a 
4 L. 1. C. d. in- art to expect the Event thereof 4: For if ſhe marry, thou art ei. ae 
raptor] — cluded; if ſhe die unmarried, thou art to be admitted er. But if ae 


tib. 1. fit. 19. n. 5. the Teſtator make thee his Executor, or give thee an hundred 1 2, 


"DD. in d. L 1. C. pounds, if thy Daughter do not marry : This Condition is unlay- oor's 
. 5 ful f; for where the Perſon whoſe Marriage is prohibited, is of ty Daug 
ult. de cond. & de- near Kindred, who art made Executor or Legatary, it is likely the: hav þ 
* ſuch Perſon will by thy Perſwafions abſtain from Marriage, to i. ed in 
rich thee by the Teſtament t; and therefore the Law to prevent | 
t D. Sult. & ib. Bar. y gps notwꝛi 
& Paul. de Caſtr. ſuch Fraud, bath rejected that Condition . ä FP 
O Mantic. de con- ; : TEND OTA | | fal.$ 
jekt. ult. vol. lib. 11. tit. 19. Ubi tradit alias limitationes. | 5 
'The fifth Limitation is, when (14) that which is given with Con- 
dition of not marrying, is to be diſtributed Ia pios uſus, in caſe the Th 
Condition be not obſerved: As for Example; the Teſtator doth be- the C 
ueath unto thee an hundred Pounds, if thou doſt not marry ; and it Den 
thou doſt marry, then he doth will that the ſame be diſtributed 3 
amongſt the poor Scholars of Oxford. In this Caſe the Condition 8 
is not rejected as unlawful, and ſo if thou ſhalt marry, thou loſeſt the Pe; 
thy hundred Pounds, and the ſame is to be diſtributed amongſt the BF nor ge 
a | ſaid poor Scholars *; the Reafon is, for that the Law doth more ſo muc 
x Paul. de Caftr. in favour Piety, than the Liberty to marry J. | | ſeeing 
nn fn. Mantic. de conject. ult. vol. lib. 11. tit. 18. n. 9. » Mantic, ubi ſupra Imol. in d. L f ere he 
Titio. $ ult. Tiraquel. de privileg. piz cauſe priv. 8. that Pa 
The ſixth Limitation is, when (15) the Condition is conceived 
affirmatively, not negatively. For Example; the Teſtator makth The, 
mY ...; thee his Executor, or giveth thee an hundred Pounds if thou mary is not n 
: L. uter. de cond. his Daughter 2, or if thou marry a Maid , or if thou marry witt- cutor, 5 
& demon. f. Man- in a Month b, or if thou marry at London e. For albeit in theſe Tims. 
ric. de conjee. ult. affirmative Conditions, is alſo included a Negative; that is to fay, ſhall be 
vol. lib. 11. tit. 18. | 8 12 nor 
OD. Ik thou do not marry another Woman, nor at any other Time, remain 
a Peckius TraQ. de 


teſta. conjug. lib. I, N. 24. , d Mantic. d. tit. 18. c Peckius d. e. 24. n. 3. in ſin. 
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b vertheleſs, in this Caſe, thou art not bound to follow his Counſel de 


| zot's Caſe, when the Father deviſed an hundred Pounds to his ene 5a 
Daughter H. upon Condition, that ſhe marry with the Aſſent of pra. Aym. Graver. 
her Mother; ſhe marrics and ſues for the Legacy; and it was plead- <9n6il. 2. Covar. de 


| notwithſtanding that, ſhe had a Sentence for the Legacy. Cited | 
| in Grifir. and Luther's Caſe, H. 11 Fac. Rot. 1866. Moor's Rep. cunt. 300: Vk-b 
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er ne 


— 
— 


in any other Place. Nevertheleſs, theſe Conditions are not unlaw- b 
. Feat : d cum ita. L. 

ful, ſeeing the included Negative is not univerſal, but particular d. hee modo. f. de 

But (16) if the Woman appointed by the Teſtator be ſueb, as thou cond. & demon. 

eanſt not with Honeſty marry her ©, then howſoever the Conditiom P. L cum ita le- 

be affirmative, yet in very Truth it is a harder Condition, and more gatum. 

againſt the Liberty of Marriage, than this Negative (F thou do not 

marry : ) For by this Affirmative, thou art not only excluded from 

marrying any other, but thou art, as far as isin his Power, inforced 

to accept her, whom thou canſt not with thy Credit marry f. And 'D. L. cum ita in 

the like may be ſaid, if the Time or Place be not convenient; for . 

then alſo the Condition is rejected s. | 21 Ae, $:0/4" 

| \ E 5 1 Bar. in d. L. cam 

ita, ubi reſpondit, quæ perſona fit indigna tuis nuptiis, nempe illa, cui non potes fine dedecore nubere, in- 

ſpecta natalium qualitate: Ne dum ſi jure vel eivitatis moribus prohibeantur hujuſmodi nuptiæ, indigna 

erit perſona, & inutilis conditio s Mantic, & Peckius, ubi ſupra. 


The ſeventh Limitation is, when (17) by the Condition the Exe- 
cutor or Legatary is not to marry without the Counſel or Advice 
of another Perſon h. As for Example; the Teſtator doth make“ Caftrenſ. & Alex. 


thee his Exccutor, or give thee an hundred Pounds, if thou dow, - === 3 


marry with the Counſel or Advice of his Brother; for if thou Bar. in L. 7. f fi 


do marry; without his Counſel or Advice, thou art excluded i. Ne- Plures de exercic. 
ion. ff. Mantic. 


. x 1 de conject. ult. vol. 
or Advice, but to requeſt the ſame k. So it was adjudged in Pi- lib. 11. tit. 18. n. 


ſu- 
ed in Bar, that ſhe did not marry with the Aſſent of the Mother; Pg“ 2- part. e. 


3. 58. n. 3. 
Paul, de Caſtr. 


Felin in e. ex part. 


| fol. 857. 1. 1 176, de conſtit. extr. 


| 3 col. 2. Graſſ. The- 
ſaur, com. op. 5 legatum. q. 50. n. 11. Licet impreſſio in illo loco fir corrupta. 


The eighth Limitation is this, where (18) it is ſaid before, that 


the Condition of marrying with the Conſent, good Will, and Ar- 


bitrement of another, is void; (fo that the Executor or Legatary, to 


| whom the Condition is impoſed, is neither bound to obtain, nor yet 


to crave the Conſent, good Will, or Arbitrement of the other) yet 


the Perſon on whom the Condition is impoſed, cannot be Executor, 
nor get the Legacy, unleſs he do marry !: For though he need not, Alex. & Paul. 


8 8 . ſt in d. L. 
ſo much as to crave the Conſent of any third Perſon in this Caſe, — 8 3 


ſeeing that Part of the Condition is unlawful; yet muſt he marry leg. 1, 
ere he can pretend any Title to the Executorſhip or Legacy, ſeeing 
that Part of the Condition is not unlawful m. m Mantic. de con- 


| | ject. ult. vol. lib. 
11. tit. 18. n. 8. poſt Alex. & Caſtrenſ, in d. F 1, 


The ninth Limitation is, when (19) the Prohibition of Marriage, 

15 not made conditionally by this Word J (as I make thee my Exc- 

cutor, if thou doſt not marry,) but by other Words or Adverbs of 

Time: As when the Teſtator willeth, that his Daughter or Wife 

ſhall be Executrix, or have the Uſe of his Goods ſo long, as ſhe ſhall 

remain unmarried u. Agreeable hereunto are the Laws of this " Legatum ira eſt 
a e an. eg · 


| | tf. 
Peckius, de teſta. conjug, I. 1. c. 24. Zaſ. in d. L. centeſimis $ fin. de verb. ob. ff. 
| | | 5 Realm 


8 
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| Realm of England, wherein there is a Caſe, that one of the King, 
Fulb.paralzetelib. of this Realm did grant to his Siſter the Manor of D. ſo long as ſhe 
i. ubi plureseucho- ſhould continue unmarried. And this was admitted to be a good 
e e Limitation in the Law, but not a Condition u. 
go, fol. 4). a. e , ee 
The Tenth Limitation is, when (20) the Perſon on whom the 
Condition is impoſed, is ſimply charged to reſtore the Thing be: 
. ron dubium ff. queathed x. As for example; the Teſtator doth bequeath to thee 
de leg-3- an Hundred Pounds, if thou do not marry, and he- doth Will thee 
 D.L non dubin2+ to reſtore the ſame to his Son, when he ſhall come to lawful. Years, 
Me vol lib rr. tit. In which Caſe thou art by Law to reſtore the ſame accordingly y. 
19. n. 4. Graſſ. The- Neither is this Limitation contrary to the former Ampliation of the 
ſaur. com. op. & le- Rule; for here thou art charged with Reſtitution ſimply, there con- 


” Mantic. Tu. 19. ditionally 2. | | 
n. 4. | 2 9 
Conditions concerning Marriage. 


Here a Legacy was deviſed to a Feme ſole, if ſhe doth not 
marry I. S. Adjudged that if ſhe afterwards did marry 
him, the Legacy was void. 

Godbolt 31 The Father deviſed 500 /. to his Daughter, upon Condition, that 
if ſhe would not marry T. S. then it ſhould be taken from her and 
given to him ; the Daughter died before ſhe was capable of Mar- 
riage, or of the Age to give her Conſent : Adjudged that this Con- 

* A Legary fiber dition was only“ in Terrorem, and that T. S. ſhould not have the 

a Woman on Condi> 500 J. tho it was deviſed over to him; becauſe the Daughter was 


rin mot to mary not in any Fault, and therefore ought not to be puniſhed. 
evithout the Conſent 2 
of T. S. is only in Terrorem, if tis not deviſed over. Fervis v. Duke. 1 Vern. 19. 


The Teſtator deviſed 20 J. per Aunum to E. G. his Wife, if fe 
ſhould remain a Widow; now in this Caſe by the Civil Law, ſheis 
obliged to give Security to repay what ſhe ſhall receive, in Caſe ſhe 
marry again; but tis otherwiſe if the Deviſe had been until ſhe 
: ſhall be married, or /o long as ſhe ſhall be unmarried, 
Force ver. Hembling · E. G. a Feme ſole, deviſed her Lands to a Man and his Heim, 
— ee c. whom ſhe afterwards married, and then ſhe died without Iſſue: Ad. 
judged that her Marriage was a Revocation of her Will, for it be 
ing her own voluntary Act, it amounts in Law to a Countermand 
of her Will. 
Ear verſ. Pertn. A Man before Marriage covenanted with his intended Wife, that 
1 Vern. 408. ſhe ſhould have Power to diſpole of 5001. of her Portion, notwith- 
5 ſanding the Intermarriage; afterwards the Husband exhibited a Bil 
againſt the Perſon in whoſe Poſſeſſion this 5001. was, ſetting forth 


his Right to it; and that if there was any ſuch Covenant as before: | MB 


mentioned, it was diſcharged by the Intermarriage : The Court 

was of Opinion, that tho this Covenant was taken unskilfully i. 

the Name of the Wife, when it ought to be taken in the Name af 

Truſtees, and for that Reaſon, tho in Stridneſs of Law it might be 

— by the Intermarriage; yet a Court of Equity would ne 

+ Smith v. Stafford: ver ſuffer a 'Truſt to be ſo defeated; tis true, f a Promiſe by the 
AT Husband to the Wife before their Marriage, to leave her oo l. # 
his Death, was diſcharged by the Intermarriage, as reported i 

**Clark v Tbonhſin. Hobart, which is expreſly contrary to the Judgment in“ Clark an 
22 Thompſon's Caſe, wherein Safford's Caſe was cited, and there Three 
Judges were of a difterent Opinion, that the Promiſe was not dit 

charged by the Marriage, becauſe it was not a Duty during the 

Coverture. 5 | | . XII. 


— - 


— 
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— 
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9. XIII. Whether the Condition forbidding Alienation * 
of Goods bequeathed is lawful, or note. 

1. Prohibition of Alienation is ſometimes to be obſerved as lauful, bY go 
and ſometimes not. | | 5 


f 2. Prohibitiou, ſetting forth the Cauſe, is lauful. | 

k 3. Naked Prohibitions do not bind the Executor or Legatary. 

s 4. Whether a Feoffee may be prohibited to alien. 11 

1 5. Whether the Donor of Lands in Tail may prohibit an Aliena- 
1 tion. | 


6. As it is lawful to prohibit Alienation in Favour of ſome Per- 
ſons, ſo in Di Hfaubour of others. by TMR 4 
7. Of thoſe Cauſes wherewith the Prohibition is (aid to be appa- 
relied. 210 n ; | F ; S 


2 8. In what Caſes the Executor or Legatary may alienate the 
Ming deviſed, notwithſtanding the apparelled Prohibition. 

" 9. Bond ought to be put in where there if a Condition prohibiting _ 

va: Alienation. ., . . . Er ß. 

- | 17 E (1) Prohibition of the Teſtator forbidding the Executor 

nn. or Legatary to alicnate the Goods bequeathed, is ſometimes 

the do be obſerved as lawful, ſometimes not. f | EY 

waz The Prohibition is then (2) lawful, and to be obſerved, when it 


is made in Favour of ſome other Perſon, who is to injoy the Thing 


poſed, after the Executor or Legatary, or when there is ſome ſpe- : 5 vo * hs 
cial * Cauſe ; whereupon this Reſtraint is grounded, Fo „. filius familia 
N eg hs” * 2 9. divi. de leg. 1. ff. 

The (3) Condition is not of any Force, when it is without Cauſe, 


2 


he is or not made in Favour of any other Perſon, ſave only of the Exe- 

ſe the | cutor or Legatary b. In which Caſe, they may renounce this Fa- » D. f. divi. 

! fhe vour, and alienate the Thing deviſed, notwithſtanding ſuch ſingle 5 
Prohibition, which 1s rather ſaid to be a Counſel than a Command. = 

Ucirs, ment ©: For the Law doth deem it an abſurd Matter, that a Man Jaſ in d. f. divi. 

. Ad WW ſhould be Lord and Owner of a Thing, and yet ſhould not at Plea- n. . 


+ be A fre alienate the ſame d. In which Point alſo I ſuppoſe that (4) the 4 jat in d. g. divi. 
man Temporal Laws of this Realm have the ſame Effect in Lands, which ?.9: Po&. Scud, 
the Laws Eccleſiaſtical and Civil have in Goods. And therefore if 7 

a Feoffment be made of Lands in Fec-fimple, upon the Condition 

that the Feoffee ſhall not alienate or put away the ſame; this 

Condition is void, becauſe the Feoffee is reſtrained of that Power 
which the Law yicldeth unto. him in ſuch a Caſe ©, © Brook Abridg. tit, 
1 [ Condition. n. 135. 


| | 2 tit. Condition. n. 4. Principal Grounds, fol. 28. Doct. & Stud. lib. 1. c. 24. Littleton. tit. Eſtates upon 
Conditions. | | $168 op | | 


But when the Prohibition hath a Cauſe annexed, or the ſame is 
made in Payour of ſome other Perſon, who is afterwards to enjoy 
the Lands; then this Condition of not alienating the ſame, is good 
and effectual in the Law, as may appear by the Gifts of Land in 
Tail. For if (5) Lands be given to a Man, and to the Heirs of his 
Body lawfully begotten, upon Condition, that neither he nor his 
Heirs ſhall alienate the Lands to any other Perſon: This Condition 
i good and effectual. In which Cale, if he or his Heirs; to . 5 
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the Lands are given, alienate the ſame, then the Giver or his Heirs 
may lawfully enter, and retain the Langs for ever f. And (6) xx it 
S not lawful to alicnare from particular Petſdns, in whoſe Faroy; 
he Prohibition is made; no more is it lauful to alienate to thoſe 
27 lex. in d. flius Particular Perſons, in whoſe Disfavour the Prohibition is made 8, In 
familias, 6. divi. f. Which) Caſe. alſo concerning Lands, the Laws of this Realm do not 
de leg. 1. n. 1. differ from the Civil and Eccleſiaſtical Laws concerning Goods: For 
huovſoever it is not lawful for the Feoffor to cut off the whole 
Power of the Feoffee ; yet he may abridge or reſtrain ſome Part 
thereof, by Condition that he ſhall not alienate his Lands to ſuch 
b Brook. Abridg. vr ſueh Perſons rn. dn G e N 


101 


f Eitzh. Abridg. tit. 


Condition. n. 4. Lit- 
tleton. tit. Eſtates 


upon Conditions, f. t 


* 


tit. cond, n. 1357. 1 | 

Littleton. tit. Eſtates upon Condition, fol. libri mei 77. x | 6 p 

The (7) Cauſe ee the Prohibition is ſaid to be apparelled ; 

beſides theſe former Reſpects of the Favour and Disfavour of Perſons, ir 

iſeth for the moſt Part of the Teſtator's Aﬀection towards the ar 

Th ing bequeathed. - As when the Teſtator doth bequeath ſome Cup al 

= _ Gold which was his Anceſtors, forbidding the Executor or I c24- te 

i L.fi in emptione. tary to alienate the fame, but to keep it for a Memorial i; or When na 
- _— Ts he doth bequeath ſome Jewel, or other Ornament, being the Gift of | 

g. divi. Prinec,*;, And for that Cauſe, doth prohibit the Alienation | = 


* Alex. & Ripa. in |. ercof; or when be doth. bequeath ſome Prize by him gotten in the 


d. g. divi. Wars, as a Sword, or an Helmet; and therefore doth forbid the A. 
! Alex. & Ripa. ubi henation thereof I, 1 "hs . | 3 5 3 
ſupra. „Which, Prohibition in this Sort is to be obſerved,” as well as if it 


P. L.filius famil. Were in regard of ſome. other Perſon u, except it be in certain Caſs: 


Givi.” For it is not perpetually true, that the Prohibition upon a Cauſe, or 


: 21 ob avib . mado in reſpect of ſome Perſon, 15 to be obſerved. com! 


The firſt Exception therefore of this Rule is, when the Aljenation bavit 

„ is neceſſary, not voluntary, that is to ſay, when the reſt of the Teſts ſold . 

„P. 6. divi. in fin. tors Goods will not ſuffice to pay his Debts; for then it is lawful lienat 
L. peto. $. prædium for the Executor to ſell the ſame Goods prohibited to be ſold *. gage 
& DU The ſecond is, when the Alienation is momentary, or of a ſhort tary | 
a aber Time, not perpetual, with a Covenant to reſtore the 'Thing aliens De 
ee, it. band... them 
ccc i the C 
Commiſſ. Rips. in d. $. divi, n. 10, ubi limitat hanc exceptionem duobus modis. WE f 
i: The third Exception is, when the Thing bequeathed is in Place bought 

far diſtant from him to whom it is bequeathed, and who by Reaſon i © bim 

| thereof, cannot have any Benefit thereby, if he ſhould not alicnate good, | 

- ..-.--.7the ſame; for then the Prohibition of Alienation, being made in hi h Lane 
KP - ogy operas Favour, it ſeemeth that he may alienate the ſame P. F ould 
mil, The Fourth is, when the Alienation is made by him who is the rere 
« Jaſ.& Ripa. in d laſt of the Family, in whoſe Favour the Teſtator did prohibit tt EEE 
6. divi. Perm "Thing bequeathed to be alienated a. dic bows on ny 
' yoſFhe Fifth is, when the Executor bong prohibited to alienate tie In” Tt 

r Jaſ. in Rep. d. $.di- [Thing bequeathed, except to certain Perſons and he 2 * We; b 
vi. u. 8. per L. qui the ſame unto them, they refuſe to buy it. In which Caſe > may ate a 


Rome $cohzreces. ſell the ſame to others, notwithſtanding the Prohibition rx. 
n is, when the Thing bequeathed was firſt ſold to te 
Perſon permitted by the Teſtator, for afterwards it may be ſimpy 
* Jaf. in Rep. d. 6. ſold to any: other ſ. For example; the Teſtator doth bequeati * 
divi n. 76, per E. hing to 4. upon Condition, that he ſhall not alienate the ſame 
ter. $.quindecim, 5 2 the 
E. de leg. 3. - | 


— 


— * 


B. the Legatary doth alienate the ſame to C. which C. doth alie- 

nate the ſame to B. In this Caſe the Condition is not broken, be- 

cauſe not the Legatary, but another did alienate the ſame to B. 1 

and ſo did not violate the fame Condition expreſſed in the Decealed's part. Tir. Condi- 

Will r. II tions, fol. 69. 
The Seventh is, when the Executor or Legatary doth fell the 

Fruits and Commodities of the Things bequeathed, during his Life u., Jaf. in Rep. d. 6. 


| divi n. $4. poſt Bar. 
in L. Codicil. $. Inſtirutio. ff. de leg. 2. 


Divers other Exceptions there be * concerning this preſent Pur- * De 2 ae 
poſe, but becauſe I do not ſee how there can be any great Uſe there- & Vigl. in fas me. 
of in the Ecclefiaſtical Court, I have omitted the ſame; aiming e- thodo jur. civil. 
ſpecially at theſe Caſes, whereof there is like to be moſt Uſe, and Ca 
moſt Benefit to the Reader: Only this Thing I thought good to add 
in this Place, that where the (9) Teſtator doth make an Executor, 
and give him the Reſidue of his Goods conditionally, if he do not 
alienate the ſaid Reſidue of Goods, the Executor cannot be admit- 
ted to the Executorſhip, unleſs he firſt enter into Bonds, not to alie- 
nate the ſame J. | SE * 7 L. 4 C idem Ju- 
| N EE lianus ff. de cond. 
| Inftit, & ibi Bald. Jaſ. & Ripa in d. g. divi. quz ſententia firmior crit exiſtente cohzrede, ſeu coexecutore. 


Cui Mutiana præſtari poſſit eautio. 
Prohibitions not to alienate. 


HE Father made his Son Executor, and prohibited him from Godetph. 4037 
mortgaging or alienating the Eſtate, or any Part thereof, and | 

commanding him to preſerye the ſame for his Children; the Father 

having mortgaged Part of the Eſtate to C. D. for 1007. the Son 

ſold the ſame, and diſcharged the Mortgage: Adjudged that this A- 

lienation was good, becauſe it was of Neceſſity to pay off the Mort- 

gage; and in Prohibitions of this Nature the Law extends to volun- 

tary Alienations, and not to thoſe which are of Neceſſitx. 

Deviſe to his Five Sons by Name, upon Condition that if either of 

them alienated his Part to a Stranger, that the ſame ſhould cnure to 

the Crown for ever; afterwards Two of the Sons ſold their Parts to 

one of the Three Brothers, and died; and then the Brother who had 

bought the ſaid Two Parts, made T. S. his Executor, and deviſed 


wo to * — ſaid Two Parts, and died: Adjudged that the Deviſe was 
. good, Tbid. | : Ip Lia St. . 
lied Lands were deviſed to T. S. and the Heirs of his Body; but if he Pewterers Company 
em ſhould go about to alien, then his Eſtate ſhould ceaſe, and then he _ Hot 7 
is the deviſed the ſaid Lands to Chriſt's Hoſpital : The Queſtion was, if this 1 Vern. 161. 
10 t the Limitation to the Hoſpital was good; it was admitted, that the Re- 
101 ſtraint of an Alienation tended to a Perpetuity, but that the Charity 
ie the oustt to take Place, eſpecially fince the Dones was dead without 
page cl Ilue ; but decreed this Limitation to a Charity was an Invention to 


create a Perpetuity, and therefore void. 


Nun 4 | ; 6 XIV. 
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g. XIV. Within what Time the Condition may, or 


— — 
= * =o 


— — — 
= - \ ERS 
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L. ſi jam ſadta. ff. 
de cond. & demon. 


ought to be performed, no certain Time being l. 
mited by the Teſtator. | 


1. In this Oveſtion, Three Times, and Three Conditions are t9 |; 
confidered. 1 | 
2, on, the Condition may be performed before the Making i 
the Will. 
3. When the Condition is arbitrary, the ſame muſt be perform 
after the Death of the Teſtator. | 
4. What if the arbitrary Condition be ſuch, as the ſame cannot le 
iterated. | oF | 
5. What if the arbitrary Condition have Relation to the Time paſt, 
6. Caſual and mixed Conditions may be performed before the Ma. 
king of the Teftament, if the Teſtator were ignorant of the 
Performance. I | e 
7. If the Teſtator did know of the former Performance, it muſt li 
erformed again if it be poſſible. | | 
8. Whether the Condition may be performed, during the Time, le- 
twixt the Making of the Teftament, and the Death of the 
„ | | 
9. Within what Compaſs of Time, my, or ought the Condition i 
be performed after the Death of the Teſtator. | 
10. The Condition wm Arbitrary, it is not material whether the 
© Condition be impoſed on the Executor or Legatary. 
11. The Executor quay at any Time accompliſh the arbitrary Cin- 
dition after the Teftator's Death. | | 
12. Whether the Ordinary may limit a-certain Time for Perforn- 
ance of the Condition. 5 
13. ws Legatary muſt perform the arbitrary Condition, ſo ſon 
as he can. | | | 
14. The Reaſon wherefore the Executor hath longer Time of per- 
Forming an arbitrary Condition, than the Legatary. 
15. No Nis doth prejudice the Legatary, whiles he is ignorant 
of the Conditions. | | | 
16. 1f the Condition be caſual, it may be accompliſhed at di) 
_:. * 
7. hat if the Condition be extant after the Death of the Legatar). 
18. If the Condition be mixed, it may be performed at any Tint. 


19. What if the Condition do concern Marriage, whether ougli it | 


to be performed within Three Tears. 


F (i) we will underſtand within what Compaſs of Time, tis 
Condition, whereupon the Executor is made, or any Legacy be- 
queathed,. may, or ought to be performed, where there is not al} 
certain Time limited by the Teſtator, we are to conſider Three { 
veral Times, and Three ſeveral Sorts of Conditions. 

Of the Three Times, the Firſt is the Time before the Making f 
the Teftament ; the ſecond is the Time betwixt the Making of lle 
Teftament and the Death of the Teſtator; the Third is the Tint 

after the Death of the Teftator ®. | 
8 Touching 
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Part IV. Of the Forms of Teſtaments. 


Touching the Conditions we are to conſider, whether the ſame 5 


be arbitrary, caſual, or mixed v. For the (2) Time before the * L. unic. f. in au. 


Making of the Teſtament, if any do inquire, whether within that * 8 de cad. toll 


Time, the Condition may be performed s It is to be anſwered, That part. $ 5. 
z) if the Condition be Arbitrary, that is to ſay, ſuch as doth conſiſt 
in his Power on whom it is impoſed, the ſame cannot be performed, 


but after the Death of the Teſtator e. For Example; the Teſtator Lz. de condir. & 
demon. ff. L. fi quis 


maketh thee Executor, or giveth thee an Hundred Pounds, if thou bared. de Inffit. & 
uilt go to the Church, or if thou wilt give Ten Pounds to the Poor: ſub. C. 


In this Caſe it is not ſufficient that thou didſt go to the Church; or 
that thou didſt give Ten Pounds to the Poor at any Time before the 
Making of the Teſtament; or yet after the Making of the Teſta- 
ment, before the Death of the Teſtator: For an arbitrary Condition 


muſt be performed after the Teſtator's Death d, ' ſaving in ſome Olof. Sc DD. in d. 


L. ſi quis hæredem, 


| * Caſes. One (4) is when the Condition cannot be iterated ; for then & hoc etiam fieri 


it is ſufficient, that the ſame was performed in the Life- time of the _ ou feto — 1 
Teſtator, even before the Making of the Teſtament e. For Exam- gude — 


ple; the Teſtator maketh thee Executor, or giveth thee an Hundred conditionem,ut ha- 
Pounds, if thou ſhalt remit unto A B. the Debt which he oweth bet communis om- 


nium interpretum 


thee, and burn the Obligation; which Thing is by thee already ſententia, tefte Grat: 


done. In this. Caſe it is ſufficient that thou haſt done it, ſeeing it . Theſaur. com. 
cannot be iterated f. And this I ſuppoſe to be true, not only if the & Seen rz 


Teſtator be ignorant of the Performance of the Condition s (for it is ſuperius dicta ſane 
not likely that he would have impoſed any Condition to have been dem part. f. 7. 
performed, if he had known the ſame to Lare been performed be- « L. f jam fadta. L. 
fore, and that it could not be performed again) but alſo, if he did be condit. f. de 
know the Condition to have been performed before; in which Caſe, Pau. & Cagmen. 
the Condition not being iterable, 1s impoſſible, and ſo rejected, the d. L. ſi quis hære- 
Diſpoſition remaining pure and ſimple n. Another Exception is, © nec .. 

when (5) the Condition is referred to the Time paſt. For Example; el. 1. f de . 


the Teſtator maketh thee his Executor, or giveth thee ſome Lega- demon. Bar. in L. 
cy, if thou haſt done this or that Thing i. In which Caſe it is not an pan. & de- 
only ſufficient, that the Condition was performed before the Making & Sichard. in L. © 
of the Teſtament, but it is neceſſary that it ſhould fo be, for obtain- ui: h=redem, de 
ing the Executorſhip or Legacy k. | regu 
h £4 5 facta & hzc 
h Graſl. Theſaur. com. Op. 8. le atum, 9. 57» 


conditio, el. 1. ff. de cond. & demon. & eo loci Interpretes. 
L ulis inſtitutio. de cond, inftit, L. cum ad 


in fin. per L. quæ ſub. conditione $. quoties ff. de cond. inſtit. 
præſens i cer. pe. f, 4 D. L. inſtitutio talis. 


But if (6) the Condition be not Arbitrary, but either er. or 
Mixed, that is to ſay, either wholly without the Power of the Per- 

ſon, on whom it is impoſed, or partly in his Power, and partly in 

the Power of ſome other 1; then it is material, whether the Teſtator Bar. in L. 1. C. de 
were ignorant of the Accompliſhment of the Condition, when he fir: & fub. ſupra 
made his Teſtament, or not: For if the Teſtator, when he made his fa. © hcl 
Teſtament, were ignorant that the Condition was performed before, 

the ſame is deemed to be ſufficiently compleat m. Example of the D. L jam facta. 
caſual Condition ; the Teſtator maketh thee his Executor, or giveth f. de 2 ger 

thee an Hundred Pounds, if his Ship ſhall return from Venice. This haredem C. delin- 

Ship is returned already, but the Teſtator is ignorant thereof, at the flit- & fub. : 

Time of making his Teſtament. In this Caſe the Condition is ſuffi» _ | 
ciently extant, as if the ſame had returned after his Death u. Ex- = L hae conditio; 

ample of the ixed Condition; the Teſtator doth make thee his Ex- 81 cond. 

ecutor, or giveth thee an Hundred Pounds, if thou take a Wife ;& quis — 

Nn 2 . thou | 


4 
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270 Of the Forms of Teſtament. Pay, 
thou haſt a Wife already, but the Teſtator did not then know ſo 


much, when he made this Condition. In this Caſe alſo thou art ꝑ. 
© Mantic. de eon puted to have ſufficiently accompliſhed the Condition ©. - 


5 

jet. ult. vol. lib. 11. g IN, ; 

tit. 18. n. 16. per d. L. fi quis heredem & d. L. fi jam fadta. | | 7 

| . A x 

But if (4) the 'Teſtator were not ignorant thereof, but did know 1 

of the Return of his Ship, and of thy Marriage, at the Time when E 

1x he did impoſe the Condition; then the Condition is not reputed to be I 
extant or accompliſhed : But it is to be underſtood of the next Re. g 
1 y L.fi ita ſeriprum turn, and of thy next Marriage P. Howbeit, if the Condition were tl 
| CSS "Ir. ſuch, that the ſame could not be iterated, then it ſhall be reputed Ic 
| vol. tit. 18; lib. 11. for extant and accompliſhed ; albeit, the Teſtator at the Time when E 
| ns be did impoſe the Condition, were not ignorant of the Accompliſh- m 
| ment thereof, For Example; the Teſtator maketh thee his Execu- to 
| tor, or giveth: thec an Hundred Pounds, if thou ſhalt be baptiſed q 
| or if thou ſhalt take his Daughter to Wife: For it is ſufficient, albeit Pe 
the Teſtator did know thee to be baptiſed before, or that thou hal th 

| taken his Daughter to thy Wife before, ſeeing the Condition cannot m 
4 . que ſub con- be iterated . F arts + in 
9 ditione 6. goties. . ln 2 3 : 858 tc 
| de cond. inftit. L. hæe conditio. el. 1. & L. ſi jam fafta de cond. & demon. ff. L. ſi quis hæredem. de inſtit. & to 
ſub. C. & DD. in dictas LL, : | OY ec! ; 1 | 2 

| Concerning (8) the ſecond 'Time, that is to ſay, the 'Time betwixt 
| tie Making of the Teſtament and the Death of the 'Teſtator; i — 
; any be defirous to know, whether the Condition may be performed, 1 
during this Time, I refer him to that which hath been ſaid imme- N | 

diately before; that is to ſay, either the Condition is Arbitrary; and oh 

then it is not ſufficient to perform the ſame, ſo long as the 'Teſtator * 

[ liveth, unleſs it be ſuch a Caſe as cannot be iterated, or that the Caf 
' Condition doth reſpe& the Time paſt, or elſe the Condition is ca- Lite 
ſual or mixed; and then it is ſufficient that it is compleated whils E. a 
| the Teſtator livetn. For ſeeing it is ſufficient, if it be performed be. Has 


fore the Making of the Teſtament, much more if it be performed hal 

after the Making of the Teſtament. | a 
Concerning (9) the third Time, which is the Time after the Te-. be! 

ſtator's Death, if we would now alſo know within what Space ot 8 


Compaſs of 'Time immediately from his Death, the Condition may _ 
or muſt be performed, no certain Time being preſcribed by the Te Fu - 
ſtator, we muſt firſt inquire the Nature of the Condition, obſerving Ny or 
diligently, as before, whether the ſame be Arbitrary, Caſual, ot =: FA 
Mixed; tor according to the Diverſity of the Conditions, the Lav 5 1 
hath determined diverſly. | de le 

In the firſt Caſe, (272.) When (10) the Condition is Arbitram, we A 
are to conſider, whether the ſame be impoſed on the Executor, ot g Satis 


þ on the Legatary. If the (11) Condition be impoſed on the Exec Bil Seien 

1 | 12 tor, the ſame may be performed at any Time, ſo long as the Ext the M1 
i . fi quis ww cutor liveth 7. For Example; the Teſtator maketh thee his Exec 16007 
_rVſe n tor, if thou ſhalt give to the Poor Ten Pounds. In this Caſe thou that it 
= | mayeſt at any Time, during thy Life, accompliſh the Condition; formed 
K rGlofſ.Bar.& Bald. and it is of the ſame Effect, as if thou hadſt performed the ſame im of the 
ind. 6.1. Graff The- mediately after the Teſtators Death f, unleſs the (12) Ordinary © ed to t 
6: OP. * appoint a certain competent Time for the Performance thereof: 47 Claſcoc 
u exdempart, ſo he may do in this Caſe (as hereafter is more fully declared [7 
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within which Time, if thou do not accompliſh ef FONT” 5-8 — 
ne the Cond | 
Oy _— _ ang of the Goods of the — 
as of one dyin nteſtate 2. A 5 | 
h 3 den the ſ the (13) Condition do appertain to "Bar. Bald. Pail. 
the Legarary, ame muſt be performed ſo ſoon as the Le- descazin d 1-6 
tary conveniently may perform the ſame; or elſe the Le n 
loſt z. For Example; the Teſtati a! ar N 
: nple; the Teſtator doth bequeath unto: thee an * Lbz: condirio&. 
Hundred Pounds if thou wilt go unto the Church, or give Ten 5 cond. & demon. 
Pounds to the Poor. In this Caſe, fo ſoo e Sve Ten pes. in L. 1. de in- 
he Church : 5 n as thou art well able to ſtit. & ſ * 
go to the Church, or to give the Ten Pounds after the Death of A 
loſt thy Legacy J. The (14) Reaſon of the Difference betwixt the » Bar. in 
Executor and Legatary in this reſpect, is, becauſe greater Prejadi p 2 ag 7 Fo hec 
10. 4 
may grow to the Executor, by undertaking the-Executorſhip K LI 8 
to the Legatary by accepting the Legacy. And therefore _ E. — 5. 105 do 
quity the Executor ought to have longer Time to daliberkteiof th — 5 
Performance of the Condition, and Undertaking of the Burden pier eſt recepta, ait 
the Executorſhip, than the Legatary, to whom no Prejudice at or Ro gy 
may happen, or not {0 much as to the Executor 2. Notwithſtand Ne Bn wer 
ing (1j) if the Legatary were ignorant ** thltand- : Graff, ubi ſupra 
tion, ſo long as he is ignorant, : Net - the Teſtament or Condi- Ber. Bald. Cafr. & 
** pet: , no Negligence is to be im ali in L. ſi quis h. 
to him, nor any Prejudice doth grow hes him, b 3 _ un- ff de bated int. | 
the Condition, as otherwiſe it might, if he had LINED 3 yg TOP n 8 
In the ſecond Caſe, that is to ſay, When the Condition (16) 3 ben 
ſual, then the Event thereof is to be expected; and — the | 
_ ſhall — extant, then may he that is made Executor, or =: ; 
to ** x rw. 7 og : ea 94 _ caſual Condition, be admitted 
2 „or obtain the Legacy, and beide b. | | 
for exan le: the Teſta Y> | not ore b. As L. intereidit. de 
2 28 1 for, maketh thee his Executor, or giveth cand. & — 
85 ounds, if his Ship return from Venice. In thi fidei commiſſa, g ie 
Life = 3 the Ship ſhall return from Venice during * 427 „ 
ite ot the Executor or Legatary then is h 50 * e leg. 3. ff. 
Executorſhip, and may obtai . 
ay obtain the Legacy, but not 
that (17) if ie 1 : £3 not before e. So D. L. intereidit. L. 
al 1005 ho _ in the mean Time, the Executorſhip or Legacy C de $. fin aurem. 
ran mitted to his Executors or Adminiſtrat C. de cad. tol. Tira- 
_ the Condition be extant afterwards 4; unleſs 1 = ged. + 3 
unto the Prince, who, if he di ö me Legacy 87 5: 
| 5 5 ie before the Condi L. liber 5 ſi ita d 
tant, yet is the ſame due to his Succeſlors, in whoſe Time th * — ane 
dition 1s extant e or unleſs it b h 2 4 e Ton- in teſtam. de cond. 
e the Will and M , : 
ſtator. that the fa Wot eaning of the Te- & demon. ff. L. unic. 
de e ſame be tranſmitted: For the Teſtator, if he will,“ 2 
— 1 the ſame tranfmiſible, which otherwiſe is not tranſ 33 4 „ 5 — 
idle *, ; | *y H. de verb 
| ? | bli 
fl. de leg. 2. f L. in conditionibu c | 3 incipi 
. ionibus 5. 1. ff. de cond. & demon. Mantic. de conject. ult. vol. nb. I 2 0 2 


A Bill in Chancery was exhibited againſt the Defendants, to have 


Satisfaction of — which was to be paid by the Obligor within 


Seven Years after the Marriage of his Daughter, and Jointure made; 


the i 
the Marriage was had, but the Jointure was not made, and the 


1000 J. was deviſed to the Plaint! | 
de ntiffs; but the Defend | 
hat it was not payable, but upon a Condition hich „ — — | 


formed, for that the Obligor died within Four Years after the Date 


Qlaſcock verſus Brownwell, 


of the Bond, and no Joint 
| : ure was made; and this Matter < 
ed to the Bill, but fb Plea was not allowed, © Caſes 75 - _ | 


In 


* 
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In the third Caſe, that is to ſay, when the (18) Condition 1 
ed, then the ſame may be accompliſhed at any Time, as in caſual 


| © Jaſ.in L. i. de In · Conditions, except the Condition be of Marriage 8. But if the Te. 
ftir. & ſub. C. ſtator (19) make thee his Executor, or give thee an Hundred 


Pounds, if thou marry: In this Caſe, very many be of this Opinion, 


v Bar. in L. a. g ad that thou oughteſt to marry within Three Years h. Others are of a 
fliorum, C quando contrary Opinion, and that it is ſufficient to marry at any Time, ei- 
& quibus auc ther within Three Years, or after i. In which Contrariety of Opi 


pars. Ja. Si 


ali in L. 1. C. de In- nions, I ſuppoſe, That if the Executor be appointed upon Condi. 


ſtit. & ſub. 


tion, if he marry, that then he may at any Time accompliſh the 


22 2 ſame, not only within Three Vears, but after k. But if a Legacy 


conjeR. ult. vol. lib. be given upon Condition, if the Legatary marry, then it is the com- 
11. tit. 18. f. 23. mon Opinion of the Writers, that the Legatary muſt be married 


k Paul. de Caftr. in . wo CE f N 
d. d. 2. Graff, The- within Three Years, or elſe the Condition is ſaid to be deficient, and 


ſaur. com. op. g. le- ſq is the Legacy loſt I. And albeit the other Opinion is ſaid to be 
Far. jak Dee. Si truer, that the Condition is ſufficiently accompliſhed by marrying 
chard. & alii in d. after Three Vears m, yet the Judge may not eaſily depart from the 
3 quem ag common Opinion: For whatſoever is affirmed for the Truth of the 
quit Graf Theſaur. ſingular Opinion; yet that is preſumed to be the truer Opinion, which 


com.op. $.legatum, is more commonly received n. The Reaſon of the Difference wherc- 


q. 46. n. 18 
m Mantic, de eon- 


fore the Legatary is excluded rather than the Executor, if he do 


ect. ult. vol. lib. 11. not marry within Three Years (as is before ſhewed,) is, namely, 
tit. 18. n. 23. Graſſ. for that the Exechtor otherwiſe is ſubject to more Peril than the 


ubi ſupra. 


2 Coraſius, Tract. Legatary O. | 


com. OP. 
caſ. 14. 


lib. 2. N 
© Ut ſupra in pluribus. 


*.4 


(XV. Of the Underſtanding of this Condition, cis 
If he die without Iſſue. | 


1. Manifold Oueftions by Occaſion of this Condition, If he di 
without Iſſue. | | e 
2. Whether he be Ix to die without Iſſue, whoſe Iſſue is natural 
but not lawful ? | "BU" e wo 
3. What if the Father and Mother do afterwards marry together? 
4. hen the Iſſue is lawful, not natural, whether he be ſaid io di 
 evithout Iſſue? 
5. What if the Child were got by another Man before Marriage? 
6. If another have to do with the Mie beſides her Husbana, jit 
- the Child ſhall be deemed the Husband's. | 
7. Divers Extenſions of this Concluſion. 
8. Nhat if the Child be like the Adulterer ? 
9. How comes it to paſs that the Child is ſometimes liker unto di. 
other, than him who did beget it? | 
10. In ſome Caſes the Husband ſhall not be judged the Father F 
the Child begotten, during Marriage. | 
11. Whether ſhall the Child be the former, or the ſecond Bu 
bands, when it is uncertain whether of them did beget hin 
12. Jhether he be ſaid to die without Iſue, who had Chilarth, 
but' not at his Death ? 
13. Difference betwixt this Condition, If he die without Iſſue, ond 
this, If he have no Iſſue. | 7 
14. Ve- 


3 


VIL 


0 die 
tur a, 


ther? 
| to di 


jage! 
7 0 


Into d- 
ather F 
1d Hiſ⸗ 
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"ilar 2 
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q Teſtator doth make thee his Executor, or doth bequeath unto thee\ 
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14. Whether that Fat her is to be deemed to die without Tue, 
whoſe Child is unborn when he dieth ? C 

15. Whether he be deemed to have died withont I ue, whoſe Child 
dieth ſo ſoon as it is horn? | U 

16. F the Child be heard to cry, the Father ſhall be Tenant by the 

. Cunteſy. | i 

17. 2 the Child were not heard to er?? 

18. What if the Iſſue be born dead; or dieth as it is born? ; 

19. What if a Monſter be born; whether ſhall the Parents be judg- 
ed to have died without Iſſue? „ | 

20. What if the Child in the Mothers IVomb, being made Execu- 
tor, ſhe be delivered of divers Children at one Birth, whether 
ſhall every of them be Execntors ? | 

21. hat is to be obſerved in Legacies, where more are born at 
one Birth * | 


S$ there (1) is no Condition more uſual than this; (V he die 
without Tjſue) ſo there is none that doth miniſter more Que- 
tions (although ſome of them be not altogether ſo difficult :) Which 
Thing that it may the better appear, let us firſt ſuppoſe that the # 


an Hundred Pounds if he dic without Iſſue. This Caſe doth mini- 
ſter all theſe Queſtions; What if the Teſtator have Tſe natural, but 
not lawful ? Or, what if he have Tſe lawful, but not natural N 
What if he have Iſſze both natural and lawful, but the ſame dieth N 
before the Father? Or, what if he beget his Wife with Child, and 
then die before the Child be born? Or, what if the Child die before it 
be born? Whether ſhall the Teſtator be judged to die without Iſſue? 
All theſe and many more like Queſtions, may be demanded by Rea- 
ſon of that Condition (if he die without Iſſue,) whereunto I ſhall an- 
ſwer in order as they be propounded ; preſuppoſing, that to have 
Iue, is to have a Child or Children; and to dig without Iſſue, is to 
die without any Child. 3 

When (2) the Iſſue is zatural, but not lawful, if the Will and 
Meaning of the Teſtator do not appear, the Teſtator is deemed to 


have died without Iſſue 2. For it is not likely that an honeſt Perſon, , L. 5 ati 


ſpcaking of Children, did mean Baſtards, but lawful Children b; bus de cond. & de- 
infomuch, (3) that if the Teſtator do beget a Child, and after the mon. L. ex facto. f. 


ſi quis rogatus, ad 


Birth of tho Child marry the Mother; yet in this Caſe I am of Opi- Trebel. L vlg de 
nion, that by the Laws of this Realm he ſhall be judged to have ſtatu hom. ff. Man- 
died without Iſſue. For in the Time of King Henry the Third e, 9 re ag * 
10 0 . ' - vol. lib. 11. tit. 9. in 
this Queſtion being propounded in the Parliament, J/hether one born prin. Sichard. in L. 
before Matrimony might inherit, as one born after Matrimony ? All . won b. _— 
the Biſhops anſwered and ſaid, That it was againſt the common Or- & ſub. Bra&.de 3 
der of the Church, that ſuch ſhould not inherit 4; and they all de- & conſuc. Angl. lib. 
red the Lords Temporal and Barons then aſſembled in Parliament, JC. 0, f. 0. in fin, 
th | | | Flera, lib.6. cap. 38, 
at they would conſent, that all they that were born before Ma- Forteſe.c.39. 11 Aff. 
inmony, ſhould be legitimate, as well as they that were born with- - une 
in Matrimony, concerning the Succeſſion of Inheritance, foraſmuch 8 Ce 
as the Church accepted ſuch as legitimate. But they all with one Dy. fl. 313. 14 Chr. 


Voice anſwered, that they would not change the Laws of this P e546; 


red, i NC * Ripa. in d. L. ex 
Realm, which hitherto had boen uſed and obſerved e. | facto Für e. 
0 1 . f | Trebel. Nn. 6. 
rall. Theſaur. com. op. f. fidei commiſ. q. 37. n. 6. © Merton. c. 9. anno 20 H. z. 4 Per. e. 1. & e. 


aa, qui fili ſunt legit. extr. f. ult. Inſtit. de nuptiis e. nullum. 3. q 5. Merton. e. 9. anno 20 H. 3. 


When 


lius concl. 788. 


* 


„„ 
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When (4) the Iſſue is Jace ul, uct nutural: By lawtul Iiiue in this 

Place, I underſtand that Child which is begotten of a married Wo. 
1 man, by another than her Husband f; (for of Adoption, Arrogation 
net. nde e K or any other Means to make Children lawful, except Marriage 
c. 29. n. 4. verb. & L ; W | lage, 
licet. we have no Uſe here in Euglaud 8:) In this Caſe, fuſt of all tie 
ee Meaning of the Heſtator is to be regarded h, the which if it do not 
nes nd appear, then it ſeemeth by the Laws of this Realm, that he is repu- 


d D. 6. fi quis ro- ; : : a 
atus Le de ted not to have died without Iſſue, but as if he had got it himſoelf, 


his qui van. erat. becauſe by the ſame Laws i it is provided, (5) That if a Man take 


— © dew to Wife a Woman which is great with Child by another that waz 
tie. de conject. ult. not her Husband, and after the Child is born within Eſpouſals af 


vol. lib. 11. tit. 8. Marriage: He who married the Woman, ſhall be ſaid to be the 


in prin. 
4 ry ubi ſupra Father of the Child, and not he who did beget the ſame, although 
Fitz. * tit. the Child were born the next Day after the Marriage ſolemnizid l, 
_ 13 = For whoſe the Cow is, as it is commonly ſaid, his is the Calf alſol. 


in fin. Tract. de re- 18 Edtu. 4. fol. 28. Inſt. part. 1. fol. 244. a. 


pub. Angl. lib. 3. : | 
e. 6. * Juxta 1]lud pater eſt quem nuptiz demonſtrant. ! Quod tamen non eſt ſimplieiter verum in yi. 


duis, ut per Terms of Law, verb. Baſtardy, & infra d. C. 


Much more (6) if, after the Marriage, another Man have camal 
Conjunction with his Wife, ſhall the Husband be deemed the Father 
of that Child, which is not only born, but begotten during Mar- 

riage: For then, by all Laws, the Husband is preſumed to have be 
= I: lies! is ___ the Child himſelf, and not the Adulterer m, albeit another 
ui ſunt ſui vel a- had to do with her beſides her Husband. Which (7) Concluſion, be 


6 de 8 cauſe it is in Favour of Matrimony, and tendeth to the Benefit of 
f. & ibi Legiſtæ. e. Children, is diverſly extended. 


Michael. de fil. ; 
Presbyt. e. per tuas de probat. extr. & ibi Canoniſtz, Bract. de leg. & conſuetud. Angl. lib. z. c. 29. 


Firſt therefore, although the Mother do cohabit with the Adul- 

terer, yet if the Husband have free Acceſs unto her, he is preſumed 

« Bald. in L. ſi a to be the Father, and not the Adulterer a. For tho it be likely that 

matre C. de ſuis & the Adulterer did beget the Child, yet ſeeing it is poſſible that the 

legit.Ab.in cc. Husband did beget it; honeſt Poſſibility is preferred before that other 
ert. Mafeard. Poſſibility which is linked with Diſhoneſty o. | 


no. ext. M 


de probat. verb. fi- ; f . ; 
o Bald. in d. L. filium, de his qui ſai, vel alien. jur, ff. Palzotus de Noth. & Spur. e. 24 


Secondly, Albeit the Wife were as common as the Cartw-ay, ma- 
| king an open Profeſſion of her Filthineſs; yet the Husband, if ſhe be 
y Cyn, poſt Jac. de not altogether out of his Guard, ſhall be judged the only Father]. 


Burr. in L. fi minus, : 
C. de nup. Gab. lib. 1. tit. de præſump. concl. 14. n. 9. Maſcard. de probat. d. conel. 788. n. 39. 


Thirdly, Albeit the Mother had been barren a long Time before, 
yet the Child is preſumed to have been begotten by the Husband, 


Ab. in e. per tuas and not by the Adulterer d. 
de probat. ext. Al- 2 of 
ciat, de præſumpt. reg. 3. præſumpt. 3. Gab. d. coneluſ. 14. n. 8. 


Fcourthly, Albeit the Mother do confeſs that the Adulterer did be- 
1 Ab. in e. officiis get the Child, yet her ſole Confeſſion doth not hurt the Child t. 
niten. extr. 
quod procedit etiamſi matris confeſſio accederet, Palæot. de Noth. & Spur. c. 24. n. 2. Aleiat. de przſuny: 
« preſumpr. 37. n. 6. Petr. Duen. Tra&. reg. & fal. verb. filius, reg. 344. cont. Bald. Arch. & Alex. de 
r. d. concluſ. 14. n. 13. £ B | | b 1 


Man y 


Saviour Chriſt (as he paſſed ” a blind Man) who had ſinned, he or 
K. 
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* Fifthly, albeit the Child be born blind, or lame, yet is the Hus- 


band preſumed to have begotten the ſame, and not the Adulterer \, 'Covar.Epitom.de 


nſal. 2. parr. c. 


in which Caſe, nevertheleſs ſome have been of this Opinion, that 9 5 3. u. 8. Bla- 


this Child was gotten in Adultery t, being ſo born (as they imagined) card. d. eoncluſ. 


; by God's Providence and Juſtice, becauſe of the Sin of the Parents; 788. n. 81. Petr. 


3. £6 8 9 Duen. d. eg. 22 
whoſe raſh Opinion is by others refelled as erroneous and blind u, limit. 2. 3 


. - 5 © Barba in c. præ- 
having no better Ground than had their Conceit, who asked of our 1 2 
l l extra. & in conſ. 
his Parents, that he was blin To which Demand our Savinur 68. in prin. vol. 4. 


anſwered, neither he nor his Parents, but that the Power of God — conf. 117. 
l ol. 5. Dec. conſ. 
might be made manifeſt 5. . | 188. Hyppol. Sing. 


| . 780 uhi alios citar. 
hujus opinionis Autores quamplures. Quibus fi placeat, adde Ed. Fenton Anglum, Trad. de mirabil. ſe- 


eret. natura, Cay. 5- Corar. de ſponſal. c. 8. 3. n. 8. part 2. Duen. d. reg. 344. in fin. = Evangel. 
8. Johan. c. 9. in prin. Y Exod. c. 9. verſ. 3. | | I; 


Sixthly, albeit (8) the Child be very like the Adulterer, yet ſhall 

the Husband be deemed the Father 2. Wherein divers (I confeſs) . Bald in L. Cal. 
of no ſmall Authority have contended mightily, that this Child is lus, de lib. & poſth. 
to be adjudged the Adulterer's 2, fortifying their Aſſertion with this 4 y 2 ” 
Reaſon eſpecially, becauſe in other Creatures, Nature hath ſo pro- vol. 3. Aleiat. J. 
vided, that each Thing do beget that which is like unto it ſelf b Yrs > I7. n. 3. 
yet contrariwiſe, their Opinion hath prevailed (as being armed with g. de far. log. 
Arguments of the invincible 'Truth,) who defend that the Husband Paril. confil. 10. 
ought to be judged the Father of that Child, which is ſo like the 2 2 N 
Adulterer, and fo unlike himſelf ©, Neither is that other Reaſon Fulgeß nf. 212. 
of ſuch Force as is pretended, becauſe (9) this Form or Similitude 2 L. 2. 
may happen to the Infant, by the Mother's ſerious Cogitation or günter . cap. 22. 
firm Imagination at the Time of the Conception d. For Proof > Parif; Coraſ. /& 
whereof, we may read in the holy Scriptures, how by Jacob's Do- aw -— 2 — 
vice of the ſpotted Sticks being laid before Laban's Sheep at the om © —— 
Ramming Time, the Lambs became ſpotted e. Famous alſo is Niaſeard. de pr 

that Accident (regiſtred in the Books of ſundry Writers f) of a beau- >** concluſ. 792. 
tiful Lady, who having a Husband of a fair and white Complexion, e Bar. JaC & com- 
was delivered of a Child, like a Moor or Ethiopian : And here- * on — 
upon being accuſcd of Adultery, ſhe was acquitted and abſolved, be polth.quems few: 
tor that by the Opinion of the beſt learned in Phyſick and Philoſo- tentiam propits ad 
phy; the ſame did ſo come to paſs by Reaſon of the Picture of 2 
Black Boy, or little Negro, which did hang in the Bed-chamber, at probat. d. concluſ. 
the Time of the Conception. Like unto this, is that credible Hi- nee I 
ſtory of another Woman in the Time of Charles the Fourth, Em- fun, 2 
peror and King of Bohemia; who, becauſe ſne had too much Re- Bal di Gl. 
gard to the Picture of St. John, cloathed in a Camel's Skin, which altar wat 
did hang at the Beds-feet, during the Conception, ſhe brought forth mz faruaſque WS . 
a Child all rough, covered with Hair like unto a Bear 8. The Hi- deliciizhabuiſele- 
ſtories are full of theſe Kind of Accidents, I ſhall content ar f ſelf Fra fimileſqus 


x l g | lis partus enixas 
with one more, which did befal in the Time of the Emperor Maxi- Coil. 4. & os 


nilian, in a Town in Brabant h. There in a publick Play, a certain gen. e. 30. 
Man whoſe Part was to play a Dancing Devil, aſſoon as the Play was Jaſ. in L. Gallus, 


ended, ran home to his Wife in the Devil's Attire ; and being moved # de lib. & poſth. 


in Spirit i, catched his Wife haſtily in his Arms, and muſt needs, 2 eggs _ 


Ge. in that Habit, ſaying, He would beget a Devil; and fo it came Fenton de ſecretis 
| — | ature, Cap. $. 

$ Coral. in annotat. ſuper quodam Arreſto. Tholoſſ. fol. 31. Fenton ubi ſupra, b Coral. in 4. annotat. 

eod. fol. 31. Ludovic. Vives in 12. lib. Aug. de Civit. Dei. i Viz. in concupiſcentia. Vide Tranſlationem 

verſie. 16, e. 12. ib, Judith in vulgare noſtrum Idioma, | | | ; 
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] 
to paſs, that at her Child's Birth ſhe was delivered of a deyilif, | 7 
Monſter, which as ſoon as it was born, began to leap and dance 7 
like to the Father, Which Examples (with divers other like Exper. 4 
ments) being made notorious, many Women (that they might bring 1 
forth beautiful Children) have gotten beautiful Pictures, and fd WW +; 
the ſame nigh to their Beds, and have indeed oft-times brougk; 
 Plutarch. de pla. forth Children like unto thoſe Pictures, in the Sight whereof they 
eitis Philoſ, lib. 3. were formerly moſt delighted x. Sceing then the Conceit or Imad. 
c. 12. —_—_— d. gination of the Woman is of ſuch Force in the Act of Generation 
Nigel that whofe Form or Similitude is then in their Mind, the ſame j; 
| Gloff. in L.quzret not ſeldom repreſented in the Child l. What Marvel then if the Child 
2 which is begotten by the Adulterer be like unto the Husband, when 
de ftat. hom. fl. the Adultereſs fearing to be interrupted by his Return, cannot but 
© Alciat. de prz- ſtill have an Eye to that Door, until the Peril be paſt m And where. 
pak Al Kali fore then alſo ſhould we wonder, that the Child which is begotten 
in d. 1. Gallus ff. by the Husband, ſhould be like to the Adulterer à, upon whoſe 
de ib. & poſthu. Face and Favour her Mind is fully fixed, who in the Midſt of her 
Gallus Mafeard. de Delights, imagineth the ſtoln Water to be the ſweeter o. | Nay ra. 
probar. verb. filius ther, it is to be marvelled that it ſhould be otherwife, but that the 
_ gon cap. Almighty doth ſtill reſerve his Prerogative, belides, and contrary 
9. v. 17. to the Courſe of Nature, beſtowing what Forms it beſt liketh him, 
» De quibus f. upon every Creature. Other Extenſions there be of this Rule 5, bu 
; concl. 788. Petr. let us return to the Limitations. TEST 
0 Duen. tract. ay | : 
l fal. reg. 344. t. de præſumpt. 37. Menoch. de Arb. Jud. ſent. 89. Gabriel de præſumpt. coneluſ. 14, 
[ 5 The firſt Limitation is this, when (10) the Husband was not with- 
| — — 1 in the four Seas at ſuch Time as the Child was conceived J, or at 
ij Ap. 9. in In. the leaſt was ſo far abſent from his Wife, or impriſoned at the ſame 


* . 9. n 0 . . 5 

| & lib, 2. © 29. Time, that thereby it was impoſſible for him to have begotten the 
—_ ſame Child r. Which Time of Conception when it was, may bel 
108. Brook. tit. be known by Relation to the Birth of the Child: For a Woman car- 


i Baſtardy, n. 44 not bring forth a perfect Child before the Beginning of the ſeventh 


* Rb en & Month f; neither can ſhe bear a Child in her Womb, after the End 


Panor. ibid. Parif. of the tenth Month, from the Time of the Conception, at leaſt by 
n vol 3 Preſumption of Law *, except it be (9) for one, two, or three Days 
if 10. vol. 2. n. 36, more at the very fartheſt u. 

fi 78. Maſcard. g = 2 a 1. Abridg 

4 probat. concluſ. 788. n. 40. Petr. Duen. d. reg. 344. limit. 3. Brook. Abridg. tit. Baſtardy, n. 4 . 
. ſeptimo de ſtat. hom. ff. ex ſententia Hippocratis. lib. de partu ſeptimeſtri, 4 quo non Gade Ariſtotel, 
1 I. 2. De natura animal. Plutarch. I. 5. de placir. Philoſ. ce? 18. Plin. I. 11. natural. hiſt, cap. 31. I. inte, 
4 20. G ult. ff. de ſuis, & legit. & $ ult. Tiraquel. in rep. L. fi unquam C. de re voc. don. verb. ſuſceperit, ubi 
1 multa ſciru non indigna de partu ſeptimeſtri & decimeſtri, ex Hippocrate, Ariftoteli, & aliis, tum Medici, 
tim Philoſophis deprompta, videre licet. Sed præ c#teris Legiſtis, præelariſſimè & copioſiſſimè de naſcend 
tempore, ſeripſit Gentilis noſter. » Accurſ. in d. 5 ult. Auth. dor. ſtir. & ea que parit, &c. Salmo in l. 
Gallus, de lib. & poſth. ff. Menoch. de Arb. Jud. queſt. lib. 2. caſ. 89. n. 41. 5 | 


|: Ilt was found by Verdict, that Henry, the Son of Beatrice, which 
| | was the Wife of Robert Ragwill, deceaſed, was born Per undeciu 
2 h dies poſt ultimum _— legitimum mulieribus conſtitutum : And 
[1 thereupon it was adjudged, Od dictus Henricus dici non debet f: 
N lius prædicti Roberti ſecundum legem & conſuetudinem Angliz cot 
1 ſtitutam: Now tempus legitimum in that Caſe appointed by tic 
i Law, at the furtheſt, is nine Months or forty Weeks; but ſhe may 
; be delivered before that Time. Trin. 18 Ede. 1. Rot. 61. Bedford 
coram Rege. And this agreeth with that in Eſdras, Fade & 1nttr 
roga pægnantem, fi quando tmpleverit novem menjes ſuol, i 
4 | N poteris 


account 
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Terit matrix ejus retinere partum in ſemet i 'pſa ? & dixi, non 
oteſt Domine, Eſd. 4. 41. | Y | 
Edmond Andrews died the Three and twentieth of March, Anno 


= 1610, 4. his Wife being privatment enſoint, but not delivered un- 
l 5 Jan. 1611. which was forty Weeks and nine Days, and then 


delivered of a Daughter, named Elizabeth: Adjudged the Iſſue legi- 
timate, and no Baſtard. Mich. 17 Fac. B. R. Alſop verſ. Bowher. 


5 Croke, part. 2. fol. 541. Though the uſual Time for a Woman to 


go with Child, be nine Months and ten Days, ig. Menſes Solares, 


: that is thirty Days to the Month, and not Merſes Lunarer; yet by 
& Reaſon of want of Strength in the Woman or Child, or by Reaſon 


of ill Uſage, ſhe may be a longer Time, vis. to the End of ten 


| Months, or more: And ſo both antient and modern Authors, and 


Experience, prove. And as a perfect Birth may be at ſeven Months 


| according to the Strength of the Mother, or of the Child it ſelf, - 


which is as long before the Time of the publick Birth; ſo by the 
ſame Reaſon it may be deferred by Accident, which is commonly 


f occaſioned by Infirmities of the Body, or Paſſions of the Mind. 
The Record Trin. 18 Edt. 1. was produced, but not much re- 


garded, becauſe it faith, That Child was born andecim dies poſt 


| | rempus conſtitutum, but doth not ſay poſt quadraginta ſeptimanas. 
& What ſhall be ſaid to be the Time zuulieribus pariendo conſtitu- 
tun, fee Sir Thomas Ridlie's View of the Civil Law, fol. 55. where 
he relates of a Widow in Paris that was delivered of a Child the 


fourteenth Month after her Husband's Death; yet the Judges ad- 


| judged the Child to be legitimate. The like Judgment was given 


in the Conſiſtory at Witenburgh, in caſe of a Woman who was 
brought to Bed in the eleventh Month after her Husband's Death, . 


Vid. Cornad. 2 un ſecundam de Matrimoniis, c. 36. fol. 


| 150. Selden de Succeſſiomi bus, fol. 22. Croke's Anatomy, lib. 6. fol. 


336. 


| : By the Laws of this Realm, if the Husband be within the four 


Seas, that is, within the Juriſdiction of the King of England, if 
the Wife hath Iflue, no Proof is to be admitted to prove the Child 
a Baſtard (for in that Caſe, Filiatio nor poteſt probari) unleſs the 


Husband hath an. apparent Impollibility of Procreation ; as if the 


Husband be but eight Years old, or under the Age of Procreation. 
Such Iſlue is Baſtard, albeit he be born within Marriage. Braf. 
V. 4. fol. 278, 279. 7 H. 4. 9. 43 Edw. 3. 19. 41 Edw. 3. 7. 44 
_ 3. 10. 29 A. 54. 8 Af. 14. 1 Hen. 6. 7. 19 Hen. 6. 17. 39 

. 3. 12. | | 

But if a Child is born within a Day after Marriage, between a 
Man and a Woman of full Age, and where the Parents are under 
no apparent Inability, ſuch Child is legitimate, and ſhall be intend- 
ed the Child of the Husband. 1 Tzff. 244. 


counted a Baſtard, unleſs it can be proved that the Husband had 
Acceſs to the Wife ; but where the Separation was voluntary, a 
Child afterwards born ſhall be accounted legitimate. 


The Iſſue which are born before a Divorce cauſa preconrattns are tbid, 


accounted Baſtards ; but if it is for Conſanguinity or Affinity, the 
Children before ſuch a Divorce are accounted legitimate ; but 
where a Divorce is for any Cauſe ſubſequent to the Marriage, as 
Adultery, Gc. there the Children born before the Divorce are le- 

| O 0 2 gitimate, | 


| I Roll. Abr. 338. 
A Child begotten after a Divorce a menſa & thoro, ſhall be ac- gy. 115 
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gitimate, but thoſe born afterwards are Baſtards, unleſs it can be 
proved that the Husband had Acceſs to his Wife after the Di. 


vorce. | | 
Secondly, If the Husband were not able to beget a Child, at 


| ſuch Time as the Wife did conceive, he is not to be deemed the 
os 9 = Father of that Child *; in the Conſtruction of the Deceaſed 
al. — & DD. ibi. Right ). For ſeeing Law is but an Art of Right and Good 2, by 
dem. _ = 1- Imitation of Nature 2, it were againſt all Right and Reafon that 
com, concen net. he ſhould be judged the Father of that Child, by Fiction of Lay 


de przſump. concl. 


14. n. 19. Pratt. which he could not beget by Poſſibility of Nature b. Whether he 
Andr. Gail. lib. 2. were diſabled by grievous Sickneſs ©, (eſpecially ſuch whereby thoſe 


bſerv. 37. n. 15: 
f 5 AF Parts of the Generation are affected d) or it were by Reaſon of old 


alios effectus alii a- Age e. For howſoever it may ſeem a Paradox to ſome, yet it i; 


peru mar e, commonly received for a true Concluſion amongſt the Learned, that 


lib. 5. In Burie's as a Woman in Proceſs of Time becometh barren, namely, after 
Caſe. . fifty Years : So a Man alſo is at the Length deprived of the Abi. 
2 I. 1. ff. de Inftir. ** | : 14 . l 
& jur. | lity of begetting a Child t, that is to ſay, at fourſcore Years, if 
ah ——— not before 5 ; neither is that contrary, where I ſaid before, that by 
de adop. r, con the Laws of this Realm, if a Man take to Wife a ſingle Woman 


fil. 10. vol. 2. 
Þ Pari, de conſi. great with Child by another Man, then he which married her, ſhall 


— 0 — 7” be the Father of the Child, albeit ſhe were dclivered the next Day 
1 15 qui ff. de uſu after the Marriage ſolemnized: For there it is poſſible for the Hus 
O_o band to have begotten the Child; here impoſſible b. Now the Lay 
< L.filium fe ede n doth often preſuppoſe or allow that for true, which is falſe, be 


qui ſunt ſui vel 
alien. jur. Maſcard. cauſe it may be true i; but the Law doth never preſuppoſe or feign 


de probar. concluf that Thing to be, which is impoſſible ſo to be, for that were unres 
788, N. 40. 41, 42. N . . . | 
Abb. & Felin. in c. ſonable, and againſt Nature which directeth Art. 


per tuas de probar. . | 
extr. Bracton. de leg. & conſuetud. Ang. lib. 2. c. 29. n. 5. & lib. 1. c. 9. in fin. 4 Menoch, de Arb. 


jud. quæſt. caſ. 89. n. 53. Pariſ. d. conſil. 29. n. 8 * Maſcard. de probat. coneluſ. 788. n. 43, 44. Pa 

zot. d. Noth. & Spur. c. 24. n. 3. & ante cos ſcripſerunt Bald. & Cyn. in d. L. filium. f De hac re, 
ut de re qualibet præclare Tiraquel. de leg. connub. Lege 5. ſub finem verb. Nec erit intempeſtivum, 
8 Socin. conſil. 65. vol. 3. Pariſ. confil. 29. vol. 2. Menoch. d. caſ. 89. n. 57. Attamen in hoc regno An- 
gliæ vulgò creditur, ſenes etiam plus quam oftogenarios, hae poteſtate non eſſe penitus orbatos, eorumque 
liberi communiter reputantur legitimi, & proinde ſuccedunt 11s ac reliqui, hoc impedimento non obſtante. 
Þ D. L. filium, quo etiam tendit quod BraQtonus Juriſeonſul tus Anglus, non mints peritus, quam antiquus 
ſeriptum reliquit. Legitimus (inquit) & hzres judicabitur, naſcitur ab uxore, dum tamen præſumi poſit, 
quod maritus potuit ipſum genuiſſe. Bar. Angl. & alii in L. ſi is qui pro emptore, ff. de uſu, cap. Me- 
noch. de præſump. lib. 1. q. 8. | | 


a ſi is Again k, In that Caſe he is worthily the Father of another's Ba- 
Jo's — ſtard, becauſe he when he is free, yet willingly taketh her with all 
prin. - Faults, whom he knoweth to be another's Whore : But here an ho- 
neſt Man is greatly beguiled by her to whom he is already tied, 
! Afflictio afflito and therefore leſs worthy to be further afflicted I. But it is not 
non eſt infligends. manifeſt, that many have ſucceeded in the Inheritance, as Jawtul 


Bar. in L. 2. ff. de : l IE 
nop. op. nun. Bald. and natural Children of thoſe Perſons, who neither were principal 


in L. precibus, C. neither acceſſary, nor any way privy to the begetting either of 2 Wi 


3 WY Leg or an Arm, no not ſo much as of the little Finger of that 

Iflue 2 Indeed no Marvel, when there is not due Proof of Impoſſbi- 
= Nam cum par lity m, the Defect is not in Law, but in Proof n, which Proof b 
eee tio, ur Jon ſaid to be the Chariot, wherein the Judge doth ride towards bi 


caſu ratio, cur non h A * : 
idem jus? Cur Sentence ꝰ; or however, ſuch Iſſue is admitted to the Succeſſion by 
quzſo magisfaven- N | 
vendum eſt abſenti, ne habeatur pro patre illius quem genuit alter, quam qui morbo, vel ſenio confecv 
gencrare nequeat ? Quod fi dixeris difficilins probari impotentiam, quam abſentiam : Atramen probata hac 
1mporentia, eadem tunc en manet hine, ac inde ratio. * L. duo ſunt Titii, ff. de teſta, tutel. * Mur 
tic. de conject. ult. vol. lib. 4. tit. 11. n. 43. 1 
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8 © Alciar, d. præſump. 37. n. 15. per L. etiam ff. de probat. 
| men dictum, & cum eo conſentit Berry Julticiarius Angliz, de quo Brook tit. Baſtardy, n. 18. in fin- 


Part IV. Of the Forms of Te 2 ; & ITY 


Interpretation of the Laws of this Realm P;: Yet when the Teſta-, Imm HE 
tor Peaketh of Iſſue, it is not likely that he did mean of ſuch Iſſue, — 1 of 


which is not as well natural as lawful 4; which Meaning of the geg, Amporentia, 


Teſtator, as in other Caſes; ſo in this alſo ought. to be obſerved f. adhibeamus, lib. 2. 

3 3 c. 29. n. 4. in fin. 
ubi non aliter ab alio genitum, pro mariti filio judicandum fore cenſet, quam fi præſumi call, eum a ma- 
rico gigni potuiſſe. 1 Manric. de conject. ult. vol. lib. 11. tit. 8. n. 2. per L. ult. de his qui ven. ætatis. 
r L. in conditionibus ff. de cond. & demon. L. cam queſtio. C. de lega, $ diſponat. in Auth. de nup. 


Dec. conf. 399. 


Divers other Limitations f there be of this former Rule, ſhew- — 2 riders eſt 
ing, that the Child is not to be aſcribed to the Husband, but to the chm. concluf. 14. 
Adulterer ; namely, when the Wife doth make an Elopement from Maſcard. de pro- 


her Husband t, and doth altogether cohabit with the Adulterer, „ 7 * 


and eſpecially if then alſo the Child be born blind, or lame, or be gardy. n. 4. Alciat 
like unto the Adulterer; for then it doth ſeem, that the Adulterer de præſump. reg. 
ſhall be judged to be the Child's Father, unleſs it be proved that 3: prone” I: 


num. 11. Pariſ. 


the Husband had free and often Acceſs unto the Mother; but be- conſil. 10. num. 34. 


cauſe, I doubt of the Truth of theſe Limitations, I dare not de- vol. 2. Maſeard. 
* . | : de probar. concluſ. 
liver them for current. Nevertheleſs in Teſtaments, the Will and 588. n. 11. 


Meaning of the Teſtator is to be regarded, and ſo the Husband is 
to be judged to have had Iſſue, or not to have had Ifſue according- 
ly u. What if the Wife be married to another Husband very ſhortly . Mantic. ubi ſu- 
after the Death of her former Husband, and after her ſecond Mar- pra. Paul. e 
riage be delivered of a Child, whoſe Iſſue ſhall this be, the former or EF 
the ſecond Husband's ? If the Wife were great, or apparently with 

Child at the Death of her former Husband, then there is no Que- 

lion, but that the Iſſue is to be aſcribed to the former Husband x.; PD. in L. Gal- 
But if ſhe were not apparently with Child, fo that by Poſſibility of polthu. * 7 
Nature, it might be the Child, either of the former or the ſecond Law, verb. Baftar- 
Husband, for that perhaps ſhe is delivered within eight or nine Jun in. Hr: 
Months after the Death of her former Husband ; yet not before the " 
ſeventh Month next after her ſecond Marriage, then the Queſtion is 

much more doubtful ): Wherein how many Heads, ſo many Wits; De qua Bar. 


how many Men, ſo many Minds; and no Man which hath not Bald. Alex. dat & 
alii in L. Gallus, 


| ſomewhat to ſay, as well for the Defence of his own Opinion, as ff. de lib. & poſthu. 


for the Confutation of the contrary. But I will not trouble you Alcizr.depreſump. 
with their tedious Dif} 


2atations 2, I will briefly repeat their Opinions 778; 3: * 


f 7. in fin. 
touching this Queſtion, : Si quis horum al- 
| ; | | | tereationes & pug- 
nas videre cupiat, legat. Jaſ. in d. L. Gallus, & Jacob. de Beluiſ. in quadam diſputatione quam habet in L. 


1. de bon. poll, ſecundum Tabul. 


Some therefore do hold, that the former Husband ought to be * Multos in hac 
adjudged the Father ; ſome that the ſecond Husband Þ ; others fat Cette re. 
that both © ; and others again, that neither 4 is to be deemed the notat ad Arreſtum 
Father of the Iſſue. Some ſay that the Mother is to be credited e, eee N 
which of them is the Father; and ſome ſay, that it is in the Child » Ante. Veccs. in 


to elect and chuſe f, whether of them he will for his Father: Others L 7- ff. de ſtat. 


arc of this Mind, that he ſhall be deemed the Father, by whom R e e 85 

the Child may receive the greater Benckt 5; and others, that he ſhall e Angel. in L. duo. 

be the Father, unto whom the Child is more like in Favour, Com- de bared. Inſtitu- 

plexion, and Proportion of Body v. Many do leave it to the Diſ- 4 Jac. de Betuif 
| | in d. diſputar, 

f Alex. in d. L. Gallus, n. 14. verſ. hoe ta- 


s Dec, in e. per tuas, de probat. extra. n. 2. verſ. 4. u Coraſ lib. 2. Miſcel. c. 22. 


cretion 


2 


*Mantic. poſt Bar. & Alex. d. lib. 11. de conject. ult. vol. tit. 6. n. 5. 
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*eretion of the circumſpe& Judge, who is not tied to any one Op. 
nion alone, but according to the Variety and Probability of Cir. 
cumſtances (together with the Advice of Phyſicians, Midwives, and 

! Apoftil. ad Alex. eſpecially ſuch as be skilful in Aſtrology i) is to decide the Contro- 

bi Aale lags verſy k. Finally, by the Laws of this Realm, at leaſt, in Caſes 

præponunter me- of Succeſſion of Land, it ſeemeth, that the ſecond Husband ſhal 


dicis. LE WE A os 
a be the Father of this Child l, becauſe it being certain, that the 


lus, cujus opinio & Child is born during the Marrying and Cohabitation betwixt ſecond 


verior & erebrior, Husband and the Mother, and uncertain whether he were begotten 


& tutior eſſe diei- 2 N a 
fur, attento jure before, it were very hard and dangerous to adjudge him to be ang. 


civili. Jaſ. in d. L. ther Man's Child, rather then the ſecond Husband's, who by Poj. 


Gallus, . 72: & hjlity of Nature, may be his Father m, and to whom it is to be 


4 = Ka. imputed, that he adventurcd ſo ſoon upon another Man's Widow u. 


Wa. A. a £4 E 


0 Lows verb Far pew 85 tit. Diſcent. fol. 108. m Apoſtil. ad Bar. in. d. I. Gallus. 1 An. 
to, Vac. in L. 7. de ſtat. . it, 
When the Iſſue is both natural and lawful, but (12) dieth befy: 

* Lex gy i he Father : In this Caſe the Father is ſaid to die without Iſſue 9, 0 
RC in L and therefore, he that is made Executor, or to whom any Thing V 
hzred. eodem. tit. js bequeathed upon Condition, if the Teſtator die without Iſſue, h 
8 may in this Caſe be admitted to the Executorſhip, or obtain the a 
& pupil. ſub. Man- Legacy P: For albeit the Teſtator may be ſaid to have had Ive, . k 
ric. de conjett. ult. yet can it not be denied, but that he died without Iſſue, becauſ at tt 
* eit. 6: the Time of his Death he had no Iſſue 9. Indeed, (13) if the Telta- ot 
B. 5 f quis au- tor make thee his Executor, or bequeath unto thee a hundred Pounds te 
Rar. in d. I. upon Condition, if he ſhall have no Iſſue: Then if the Teſtator af- St 
heredibus, Zaſ. in ter the Making of the Will had Iſſue, although the ſame were not f th 
d. L. ſubtirurione extant, nor living at the Time of the Teſtators Death, it is fuf- . th 
— Thehur. cient to exclude thee from the Executorſhip and Legacy r, unlc 1 di 
com. op. $ fidei it do appear that the Teſtator did mean of having Children at tte ſer 
T e. a1. Time of the Death f. Which Meaning is ſaid to ”_ fometimes Wit 5 | 
berie. de Roſa. in by this Word (ther: t) as when Teſtator faith, If I hace 10 Ali, 0 
d. L. ex fett. then T will that A. B. be my Executor; for this Word (then) is ſaid dic 
Lonzect. ult. vol. to ſignify Extremity of Time, ſo that it is not ſufficient that the i 
lib. 12. tit. 6. n. 5. Teſlator had Iſſue in the mean Time u, unleſs even then he hd W. 
* Mantie. ubi ju- Iſſue when his Teſtament ſhould take Effect, which it cannot do so Pre 
pra, Zaſ. in d. L. Ind 


in ſubſtitutione, n. long as the Teſtator liveth x. 


15. 1 
t 1. ſi his, 5 fi ita, de cond. & demon. ff. Zaſ. in d. L. in ſubſtitutione, n. 15. fol. 30. D. f fi in 


When (14) the Child is in the Mother's Womb, at ſuch Time a 

the Teſtator dieth. If we would in this Caſe know, whether that 

Man is to be judged to have died without Iſſue, we muſt conſider, Wi 

whether it be for the Benefit of the Child, that the Father ſhould Wi 

be accounted to have died without Iſſue, or not: For howſocver tie Wt 

Rule be, that he is not ſaid to die without Iſſue, whoſe Wife ö 

L. fi quis preg-with Child at his Death ); yet that Rule ought to take Place 
bem” k £ When it tendeth to the Benefit of the Child z, not when it tendeth 

L. jubemus, $ fi 9 

quis autem, C. ad to the Prejudice of the Child, or only Benefit of another 2. Where 
8 in utero. fore, if the Teſtator make thee his Executor, or give thee an hun 
ff. Je Rar. bom. dred Pounds, if he die without Iſſue, after which Will made, he 
D. L. qui in ute- dieth, leaving his Wife with Child. In this Caſe he is reputed 
ro, ut. bol lib. to die Without Iſſue; and ſo thou art to be admitted to the Exec 


ject. ult. vol. ; 
* tit. 6. n. 9. 1 torſhip, 
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k it did not, nor could not cry, but died in the Hands of the Mid- 1 
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torſhip, and mayſt recover thy Legacy b, unleſs it be more bench. 5 Mantic d. cit, 6. 
cial to the Child, that his Pather ſhould have been reputed to have j 9 poſth. Bald, 
died without Iſſue; for then thou art excluded e. nd L. qui in u- 


5 po el. "RY F 
pen. C ad Trebel. & ibi Riel e Cage 
When (15) the Child dieth ſo ſoon as it is born, we muſt conſi- 

der, whether it were born in duc Time, or no, if it were born in 

due Time, fo that by Poſſibility of Nature it might have lived lon- 

ger (as in the Seventh, Ninth, or Tenth Month 4) the Father is L. ſeptimo menſę. 
judged to have Iſſue, eſpecially (16) if the Child were once heard ge ht hen I. Gal. 
to cry ©: For then alſo by the Laws of this Realm, that Man whoſe & poſt l. Frog 
Wife was ſeiſed in Fee-fimple, or in Fee-tail general, or as Heir in ſtat. 5 ult. de ſuis 
Fee-tail ſpecial, ſhall be ſaid to have had Iffue ; and by Reaſon : Gr 3 

thereof, after the Deccaſe of his Wife, ſhall hold the ſame Land jet. ule. vol. lib 
during bis Life; and ſhall be called Tenant by the Courte/ of Eng- Rigi 6. n, 10. 
land, for that it is thought that the ſame Lai is not 12 in any — 128 12 
other Country, ſaving only in Eugland f. But (17) if the Child tus, cehel. 1088. n, 
which he had by his Wife were not heard to cry, it is thought that 52,19: Per i: you 
he cannot be Tenant by the Courteſy e. Which Opinion, though potth. hred. inf f- 


ancient, hath been ſtrongly incountered of late, and ſhrewdly ſha- 9d. & Sichard. 
n. 


ken by Men of deep Judgment, and reverend Authority h; and fo Eieticren, k Cor 


the ſame not being free from Contradiction, cannot be utterly void tefie d Angleterre. 


of Doubt i; and therefore, (as it becometh me) I do very willingly ar rw Frey 


refer the Determination thereof, to the Learned and Expert in the 3. tit. de except, 


Study and Practice of the Laws Temporal of this Land. Never- < ze. n. 7, 8. 9 
theleſs, to other Purpoſes and teſtamentary Effects, determinable in — T - Firmh. 
the Eccleſiaſtical Courts, I ſuppoſe he ſhall not be reputed to have tit. 26 4 Pain'f 
died without Iſſue, although his Child did never cry, ſo that it did get part. i. 
ſenſibly breath or move * ; tor what if the Child were born dumb I. param immatu- 
Therefore I ſay, by the Civil and Eccleſiaſtical Laws concerning rum naſei, quibus 
teltamentary Effects, the Father ſhall not be accounted to have de Aeboeb. 4e — 
died without Illue, if the Child did' but breathe, and though ſump. lib. 6. pref 
wife n; for Crying is not an only Proof of Life u, ſince it may be . deb. & —.— 
proved by other Means, as by Motion, Breathing, and ſuch like o., L. 2, z. & C. de 
Indeed (18) if the Child be born dead P, or being half born alive, Fend r, Felin. in 7. 


ſicur de homicid, 


| ” dicth before it be wholly born J, he ſhall not be reputed to Sti. Maſtasd. 


ave Iſſue r. Likewiſe in the other Caſe, that is to fa hen Te, de probate; 

| ne © f a ) y, When n 

the Child is not brought forth in due Time, (as perhaps before the ſe- dul — dub n. 

ventn Month, or in the eighth Month ) ſo that it is impoſſible for Boho a _ 
„. 23. 


F | the ſame to live: The Parents for and concerning teſtamentary —4 r 


Effects, ſhall not be accounted thereby to have had Iſſue, howſo- D. I. 3. C. de 
ever the Child, for a while after the Birth, did ſenſibly breathe and Po. | 
move t. | . „„ : 1 paſty, 
] | | B ibi Sichard: n 
troy oe de probat. eoneluſ. 1088. n. 10. I. ſi Magiſter. C. de Inſtit. & ſub. Mifcard. & 'concluf. 
L. aui mene m: Sichard. in d. I. quod certatum. + I. qui mortui, ff. de verb. ſignif. 4 Alciat. in d. 
* q 2 Cui adde Tiraquel. in Rep. L. fi unquam, C. de reyoc. donac. verb. ſuſceperir. n. 133. ubi 
— | putat an talis Baptizari pollir, _ tantum caput in partu apparet. D. L. z. in fln. d. L. qui 
re * in LL. De Nato in $8. menſe, Vide oſeph. Ludovic. coneluſ. 37. & Gentil. De naſcendi 
ak. hel * 1. . 13. L. 2. C. de polthy. Socin. ſen. conſil. 27 n. 20. vol. 2. Mantic, de conject. 
ol. 11D. 12. tit. 6. n. 10. Graſſ. Theſaur. com. op. 5 fidei commiff. q. 33. in fin. 


If (19) the Teſtator make thee his Executor, or do bequeath 


| 8 thee any Legacy conditionally, if he ſhall have no Iſſue, and 
terwards his Wife do bring forth a Monſter, or miſ- ſhapen Crea- 


N. 9. 
Bald. 


u. 5. verb. eum au- dren b; notwithſtanding, if any Legacy be left, not by the Parents 
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| ture, having peradventure a Head like unto a Dog's Head, or to the 

| Head of an Afs, or a Raven, or Duck, or of ſome other Beaſt or 

Bird: Such monſtrous Creature, though it ſhould live (as com- 

| . monly none do) yet it is not accounted amongſt the 'Teſtator's Chil. 
— a 3 dren *: For the Law doth not preſume that Creature to have the 

cand. I. & Sichard. Soul of a Man, which hath a Form and Shape ſo ſtrange and dil. 

in d. L. 3. C. de ferent from the Shape of a Man x. For by the Law of this Realm, 


por. in d. L. if the Wife be delivered of a Monſter, which hath. not the Shape 
non ſunt. Sichard. of Mankind; this is no Iſſue in Law. But although the Iſſue han ĩ 


in d. L. 3. n. 5 ſome Deformity in any Part of his Body; yet if he hath humane 
wee lth. & Shape, this ſuffceth. (Bract. tit. 5. fol. 437, 438. Brit. cap. 66, 


in d. L. non ſunt fg}, 8 3. Feta, lib. 1. cap. 5. lib. 6. cap. 54. Iuſtit. part. 1. fol. 29.1, 
& in Li user. As having fix Fingers on either Hand 1; or on the contrary, a 
ff. de verb. fig. ing ſome of the ordinary Members, as having but one Hand, or 
Lew quoque juris one Foot 2: Such Creature is not excluded, but is to be accounted 
eres reftes, Aleiat. for the Teſtator's Child. What if there be Duplication of notable 
in d. I. quæret. Members, as to have four Arms, or two Heads, or Diſorder in the 
& Aus. in Principal Members, as the Face ſtanding backwards, or in the Breſt? 
I. quod dicitur, fl. In this Caſe I ſuppoſe much to be attributed to the Diſcretion of 
4e lib. & poſthu the Judge 2. And albeit the Writers ſeem rather to incline to this 


Fo S. de path. Opinion, that they be Monſters, and ſo not to be accounted as Chil 


© oftentum. & to another, but to the Parents by another upon Condition, if they 
de verb fignif DD. ſhall have Iſſue: In this Caſe it ſeemeth that it doth not hinder 


wx 18 
c „*** II. a 
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We tO OI nn 1 RN e WY I W 9 * 
* — A 0 — n * 4 


in d. I. quod di- the Parents, though the Father did beget, and the Mother bring thi 
emu _ forth a Monſter, when it cannot be imputed to their Fault; where Cal 
© D. L. querer. fore the Iſſue was monſtrous e. ſeq 
de verb. fignit | | 0 rep 
& Alciat. ac Rebuff. ibidem. | tha 
If (20) the Teſtator make the Child in the Mother's Womb hs Wl D. 

Executor, and the Mother bring forth two or three Children at 170 
that Birth, whether are they all to be admitted Executors? Like- : 10. | 

wiſe (21) the Teſtator bequeathing to the Child in the Mothers WF 

Womb, if it be a Man Child a greater Sum; if a Woman Child, WF ven 
then a leſſer Sum: The Mother bringing forth a Son and a Daugh- I I 
3 ter at one Burthen ; how much is to either? Theſe Queſtions are WF the 
Com 1 elſewhere reſolved 9. | Exe 
eve! 
| Dewiſe to a Baſtard. ye 
| j& hi 

erkins, tit. Oniuts HE Parents of a Baſtard may by Deed executed in their 

- >a e Sho Life-time, or by laſt Will, era; or deviſe their Lands to their Tl 
4 Deviſe 9% Baſtards ; and where a Baſtard is commonly known or reputed to mw 
Bra#on lib. 2. e. 5, be the Son of T. S. there a Remainder limited to him by the Name nteſt 
| of the Son of T. S. is good; for fo is the Year-Book 39 Ed.; ro 
*6 Rep. 67. fol. 11. cited in * Sir Moyle Finch's Caſe. 45 
Moor 16. Where a Man had ſeveral Children, and one of them a Baſtard NG 4 
and he granted all his Goods to his Children ; it hath been held oy 


that the Baſtard ſhall take nothing by this Grant, but probably he 
might if it had been by Will; but tis clcar that he might take b 
that Name by his Mother's Will, becauſe he is known to be her 


Child. 
: Abe 


4 


W vide only in that Caſe, where a Man dieth Inteſtate, or where the | 
Executor doth refuſe to prove the Teſtament f. It is provided by * Stat. H. 8. an. 21. 


—— — 
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A Deviſe to the Uſe of Jane his Daughter, and to the Heirs of Dyer 323. 
her Body, which Jane was a Baftard ; this was held to be a good 
Deviſe of the Lands by the Intention of the Teſtator. | | 

So where the Deviſe was to T. S. his Son, which T. S. was a Sid. 19 
Baſtard ; this was held good for a Baſtard as a reputed Son. Collingwood v. Pace. 


6 XVI. What Order is to be taken concerning the Ad- 
miniſtration of the Goods of the Deceaſe? whiles 
the Condition of the Executorſhip dependeth unac- 

compliſhed. — 


1. Of the Remedy which Creditors and Legataries have, during 
the Suſpence of the Condition of the Executorſhip. | 
2.7 1 f Remedy, is to commit the Adminiſtration to him that 
is conditionally aſſigned Executor. | 
z. The Effect of this Adminiſtration. „ 
4 What if the Executor will not meddle with the Adini niſtra- 
tion or Poſſeſſion of the Goods in the mean Time. 


Oraſmuch (1) as the Nature of every honeſt and poſſible Con- 

dition is ſuch, as it doth ſuſpend the Execution and Effect of 

the Diſpoſition © ; ſo that in the mean Time, the Party deceaſed, ,  , d 
cannot be judged to have died either Teſtate or Inteſtate ; and con- ET. 
ſequently he that is made Executor, is neither to be received nor f quis ſub condi- 
repelled, in the mean Time, to or from the Executorſhip b. It mils of 9s 0- 
ſhall not be amiſs to ſhew what Order is to be taken, for and L. cedere diem. de 


concerning the Poſſeſſion and Adminiſtration of the Goods of the ">; lis. f. Grafl, 
Theſaur. com. op. 


Deceaſed, and what Remedy the Creditors and Legataries have, 5 legatum, g. 32. 
for the Obtaining of their Debts and Legacies, which are due pre- & ſupra eadeny 
ſently after the Death of the Teſtator, whiles the Condition of 279%. ff 

: ; a quamdiu. ff. 
the Executorſhip dependeth © : For it ſeemeth not only incon- de acquir. hered. 
venient but unjuſt alſo, that they, eſpecially the Creditors 4 ſhould dung in $ br. 
be remedileſs all that while, during the Suſpence or Expectation of =_ OR Os 
the Performance of the Condition, until that be performed by the Quod autem jure 
Executor, which perhaps would not, nor could not be effected in . per — _ 


ſeven Years. | | | te eonditionè inſti- 
3 | 8 i tutionis, ut in qua 
tota vis teſtamenti collocata ſit, non obſervatur in Anglia, prout alias plenius diximus, infra part. 6. 
« Creditores enim de damno vitando: Legatarii autem de lucro captando certare dignoſcuntur. L ſeimus, 
& ſi præfatum, C. de jure delib. | 


The firſt (2) Remedy thereof is this, conſidering that he which 
maketh an Executor conditionally, cannot be judged to have died 


4 Inteſtate, the Condition depending, or ſo long as the Teſtament 85 
may take Effect e; and ſo the Adminiſtration of the Goods cannot 3 quam divi. 


be committed according to the Statutes of this Realm, which pro- Cc b... 


C. 5. & ſtat. Ed. Zo 


the Civil and Eccleſiaſtical Laws, that it ſhall be lawful for the © A 
Ordinary to commit the Adminiſtration. and Poſſeſſion of the Goods 
of the Deceaſed, to him that is made Executor, only for and du- 


P p 5 ring 
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ring ſo long Time as the Condition dependeth, and is not extant 
s L. fi quis inſti- or elſe deficient 2. By (3) Virtue of which Adminiſtration or De. 
wvarur, f 1, ll . cree of Poſſeſſion, the ſaid Executor may enter to the ſaid Good 
de hæred. inſtitu- = >> . . 5 
end. and may adminiſter and ſell the ſame for the Satisfying of the 
Debts, due by the Teſtator, and Payment of his Legacies ſimply 
bequeathed, and may be convented by them, if he make Delays 
» D. L. quis. during the Time aforeſaid h: And if afterwards the Condition de 
— ou etſ cre- performed or extant, then may he ſtill retain the Goods of the 
waar remedi. Deceaſed, as Executor to the Will i: But if the Condition be in. 
um, tamen jure fringed, or deficient, then ought he to make Reſtitution to the next 
=O py of Kin to the Deceaſed, or to thoſe that ſhall have Adminiſtraticy 
8 urpore Of his Goods * : For by Breach or Defect of the Condition, the 
quibus legata om- Deceaſed is reputed to have died Inteſtate, or as he had never mad: 
1 — i. Executor |; and the former Adminiſtration is finiſhed, and a ney 
ſtitutionis conditio, may be committed w. 8 
nee aliquis exiſtat | 
heres, ſeu executor (infra part. 7. $ 19.) nedum ubi pendeat adhuc conditio. i Dum tamen 
fit teſtamentum, & ab Ordinario approbatim. * L. 2. $ fi ſub conditione ff. de bon. poſleſl. ſecundun 
Tabul. Graff. Theſaur. com. op. < bon. poſſeſſ. 4 Fa n. 7 L heres. de acquir. hered. L. quod dicitu 
de mil, teſts, fl. ® D. L. fi quis inſtituatur. ff. de hæred. inſtit. 


If he (3) that is made Executor conditionally, will not med 
dle with the Adminiſtration of the Goods of the Deceaſed, not 
yet perform the Condition, the next Remedy is this; you mu 
conſider of the Nature of the Condition, that is to ſay, whether 

the Performance of the ſame do conſiſt in the Power of the Exe 

» b. I. fl quis. g cutor, or not ®. If it be ſuch a Condition as he may eaſily per 
I, 2. form, then may the Ordinary aſſign unto him a competent Term, 
> Fortaſſe 100. dies for the Accompliſhment thereof, within which Time, if the 
extrateis, & an- Executor do not perform the ſame, it is reputed for infringed or 
— * deficient P ; and ſo the Adminiſtration may be committed accord 
Bar. & Bald. in d. ing to the Statute ; in this Caſe, as of one dying Inteſtate 4 : And 
7 Bar & Paul. de the Executor ſhall be excluded, if he do not purge his Delay, 
Caftr. ind. f 1. before the Adminiſtrators do meddle with the Goods r. But if 
2 Stat. H. 8. an. 1. the Ordinary knowing of this Will, ſhall commit Adminiſtration 
vet & alii in d. to ſome other without the Executor's Knowledge; or without ap- 
$1. pointing to him a competent 'Time for the Accompliſhment of tic 
Condition mentioned in the Will, upon the which he is made Exe- 

tor; which Condition he was willing to have performed at the 

Firſt, and afterwards doth perform the ſame, and then proveti 

the Will. In this Caſe the Adminiſtrator is in Danger to be ſued 

t Abridgement dex by the Executor in an Action of Treſpaſs ſ, unleſs the Executor 
Caſes edit 2 did refuſe before t; or, unleſs the Teſtament were ſo ſecretly kept 
Adminiftz fo. 184, that the ary was ignorant thereof; which Ignorance is 1 


D. 1. ther to be intended in the Ordinary, not only becauſe it is a Mat- | 
. —_ ec. ter in Fact , but alſo of another Man's, the Knowledge whered 


ſe, quempiam ab is not preſumed x. Moreover, it ſeemeth that where there 54 
inteſtato deceſſiſſe; Teſtament, there the Action againſt the Adminiſtrator ſhall. be 


—— — abated, where there be Executors able and willing to undergo 
& uſu recepta eſt the Executorſhip, albeit as yet they have not proved the Teſt 
opinio dnn ment 7, If the Condition conſiſt not in the Power of the Ex 
— pul- cutor, then may the Ordinary at the Petition of the Creditors, 
chre Docet Fran- | 

eib! Mantic. de conjekt. ult. vol. lib. 2. tit. 1. n. 3,4. I. Verins ff. de probat. 7 L. Abricgn" 


dex Caſes, ubi 3. fol. 185. n. 3. . 
| 3 | | appoun: 
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TY 


— ee pet m 1 to undertake the Admini _— 
neglect to un PRs 4p: , s; during which Time, if ber gm 
nary commit the fa o the ſame Adminiſtration; then m e. refuſe or 
Condition be AT to ſuch as have Intereſt until f 4 the Ordi- 
may make a eee 1 deficient 2, : Or Gs 2 as the 
Perſon than the Ge igendum bona defuniti, to | RY D. 6 r. & DD 
take good Heed : For thi 3 But here the Ordina « h 1 ke other ibidem. f 
cauſe that Perſon he 1 is is a dangerous . a Need. to 
Adminiſtrator, the Ai hath a Letter ad colligen 5 himſelf, be- 
ainſt the Adminiſt ons which otherwiſe mi um, not being 
— if he took 2 2 do now lie againſt th 8 1 0 brought a- 
any of his —— 74 into his own Hands, or b 1 as well 
what if he le ths | = Appointment or 8 Hands of | 
rity from the Ordinary to { _- ad colligendum, hath al 755 „But. Toms of Law, 
wiſe would periſh, G 1 ſuch Goods of the Deceaſed Autho- verb. Aamir. 
upon, doth ell ſuch A pan vo ſerovar 1 uon poſſu nt 5 ney ee — — 
je& to be ſued by the Credit not be preſerved: Whether is e roo 2 n. 13. Abridg. 
fs cm Weng In the Cabs 1 tak the La Fs he fb rl . 
cannot plead that he did never admini e Law. to be that h 2 5 
ee by Vie of he Lene ligne wha 
Fry cage? mn her or wang endums & ad ven- 

. ority Ad colligendum, as befor eit the Ordi- 
* And ſo wad 2 ve nde ndum bona fund. yet he can- 
re ho he Ambit bein god Lv, e bo 
. N RG & by «Dyer, fol. 256. 

| adde Abri 
| — | 

2 Gus, 


176. . 12. c Et ita h 
poſt maturata deliberationem fuit-Judicatum, Teft, D. Dyer 
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6. XVII. Of che making of an Executor, to, or from | 
| a certain Time. „ : 
1. 4n Executor may be ordained, either for a Time, or from; b 
Time. 1 | FT 
2, The Ordinary may commit Adminiſtration until there le a: ſe 
Executor, or after the Executorſhip is ended. s 7; 
z. Whether a Man may die partly Teſſare, and partly Jnteſtate. an 

4. Whether he is ſaid to die partly Teftate, and partly Inteſtatt | 
| _ ch appoiniteth an Executor, to, or from an untertgjn xx 
x PE HS} n 1 qui 

. | 5. A Legacy may be given to, or from a certain Time, or to, o 

from an uncertain Time. = 
6. That Legacy is not tranſmiſſible, which is given from an un. til 
e095 certain Time. | Any bis 
J. What i the Uncertainty be not about the Queſtion Whether, La 
bu abont the Oneftion When? ane 
8. at if the Uncertainty be not joined to Subſtance of the Leg. C. 
e, but to the Execution. © is r 
9. The Legacy is not tranſmiſſible, when the Oneftion is onlh bad 
WMhen, zr Whether. f com 

10. The Teſtator may make that tranſmiſſible, which otherwiſe ii an 
TT ro on 7 the 
11. Whether that Legacy be tranſmiſſible, which is given after ie 
E e certain Age. 8 5 5 HOY | the ] 
9% 1994 0 12. Difference ehether the Legacy -be Joined ro the Subſtance, of ed b 
to the Execution of the Diſpoſition. _ | Cont 
13. Certain Caſes wherein a Legacy is tranſmiſſible, albeit the of th 
Age be joined to the Subſtance of the Legacy. _ 

| 0 
As (1) by the Civil Law, Heres the Heir cannot be inflitu- if the 
L. heæreditas fl. ted, either from a certain Time, or until a certain Time:, ſtator 
— leſt the Deceaſed might ſeem to die, partly Teſtate, and partly In- the J 
eodem, tit. teſtate ® ; yet where an Executor is ordained, howſoever the Exc- Cauſe 
"5 Jneran cuter be quaſi Heres; at leaſt by the © Laws of this Realm, he ma _—_ 
ph. rationem af. be appointed either from a certain Time, or until a certain Time d. ag 


fiznat Porcius in For Example; the Teſtator maketh thee his Executor after the E 
$. & unum laſtit. piration of Five Years next after his Death, or he doth make thee Nin 


1 — Executor, for, and during Five Years next after his Death: This Le rex. j 
* Supra 1. part: 5- Aſſigngtion is lawful by the Laws of this Realm e. And the () ri 
de reform. leg. Ordinary may commit the Adminiſtration of the Goods of the De Ang 


Eecleſiaſt. Angliz ceaſed to the next of Kin in the mean Time, during which Time, 


Do&. & Stud. lib. 4 4s a certa; 
1 Act of the Adminiſtrator is Good, and cannot be avoided b) hs 


de Repub. Ang, the Executor afterwards f; for in the mean Time he dieth Inte- And al 
* 8 ſtate, And likewiſe, he may commit the Adminiſtration of the Time 
* 1 — Goods of the Deceaſed unadminiſtred by thee, after the Expiration sg 
rit. Admin. n. 45. of the Time of thy Executorſhip, where thou art appointed Exec e ji 

Legatary 


Plowd, in caſ. inter | T; | 2 . 
Geet & Fox, dor but for a Time. For after the Term be expired, he is ſaid to 

ſtator be 
mitted 


Brook. ubi ſupra. be Inteſtate 8. 
f Plowd. in caſu 
inter Greisbr. & Fox 5 Brook. Abridg. tit. Adminiſtr. n. 1. & n. 45. 


3 : Where 
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—_ 


Where (3) it is ſaid, that a Man cannot die partly Teſtate, and 
artly Inteſtate, that is true where the Stricineſs of the Civil Law is 
. obſerved h: But where the Teſtator is not tied to ſuch ſtrict Obſer- Dec. Cagnol. & 
vance, whether 1t be by Reaſon of legal Privilege, as in AMilitary _ Free: 4 
Teftaments i, and in 'Teſtaments Ad pias cauſas *; or whether it be reg; jur. tf 2 
by Cuſtom of the Place, where the Teſtator abideth l, as in Eug- E miles, f. do 
land, where we enjoy all Immunity, nor be tied to any other Ob- & — Cagnol. 
- . i . In d. L. jus 
ſervance in making of Teſtaments, than that which is Juris gen- noſtrum. 


tium m; in theſe Caſes and Places, a Man may die partly Teſtate, 3 
q : E 


and partly Inteſtate n. ſiaſt. Hiero. Franc. 


3 : in d. L.] | 
in fin. * Hiero, Franc. in d. I. jus noſtrum. m Supra 1. part. 6. 10. in prin. trad. de e 
z. eap. . Brook. & Plowd. ubi ſupra adde Soein. Tract. reg. & ſal. reg. 400. ubi tradidit 20 caſus, in 
| quidus poteſt quis decedere pro parte teſtatus, pro parte inteſtatus. b | | | n 


Il the (4) Teſtator do ordain, or make an Executor, from or un- 
til an uncertain Time, as from or until the Death or Marriage of 
bis Son: This Aſſignation is good and ſufficient, even by the Civil 
© Law 9; neither is the Teſtator in this Caſe ſaid to die partly Teſtate, « x. ;, rempus t 
and partly Inteſtate b: For an uncertain Time is compared to a de hered. inſtit. L. 
Condition 1, which if it come to paſs, and be extant, the Teſtator etraneum cod tit. 
| - h di d h II T ſt t 3 F C di 9 * C. loſſ. in g. hzres, 
zs reputed to have died wholly Teſtate ?: For a Condition purified ragit. de hæred. 
bad Reference backward, and is underſtood as if it had been ac- inſtituend. Gr: f. 
compliſhed immediately upon the Death of the 'Teſtator ſ; neither I pore. com PP- 
$ . . . | „ 9. Nitit. 9. 24 mn. 4» 
can the Teſtator be ſaid to die Inteſtate, in the mean Time before! Hiero. Franc. in 
| the Event, or whiles the Condition dependeth in Expectation :. Vet g E eum. 
in a Legacy, the Condition purified hath no Relation backward, to f. de cond. & d. 
the Death of the Teſtator, as though it had been then accompliſh- mon. Jaf. in L. ſi 
ed but only to the Time of the Exiſtence or Performance of the e . £e 65. 
Condition ®. And therefore the Fruits and Profits which ariſe out ſervat. lib. * 1. 
of the Legacy in the mean Time, are not due to the Legatary *; L. ee 
eſpecially when as the Condition is arbitrary, or ſuch as is in the rdd Here Fand. 
Power of the Legatary to perform the ſame at his Pleaſure Y, But in d. L. jus noftrum 
if the Condition be ** is or become deficient, then is the Te- 9 ut 5 WE 
ſtator to be adjudged, to have died always Inteſtate, and not from de mil. teſtam. L. 
the Time of the Breach, or Defect of the Condition ® ; which is the _—_ quandocun- 
Cauſe wherefore in conditional Aſſignations, the Adminiſtration Jy & Mane 10 
. r l ed. ff. ng. in 
| cannot be committed to the next of Kin: As in Caſe of one dying 9. hæres. Inſtit. de 
Inteſtate, ſo long as the Condition is in Suſpence ; as hath been be- bred. inſtituend. 
fore declared — * 1 1 
. | ; tract. + I, SlOM, 2. 
| : | 5 27. 
t Minfing. in d. 5. hæres, n. 4. 14. Bar. Jaſ. & alii in L. fi filius fam. de verb. oblig. ff. Ks quæ legata fl. 
de reg. jur. & ibid. Dec. & Hiero, Franc, * Vide Bald. in L. fin. g. ſed quia. C. com. de Lege. » Bar, 
in L. fi is qui pro tempore ff. de uſu cap. Hiero, Franc. in d. L. jus noſtrum de reg. jur. ff. TH 


And here (5) Note, That as an Executor may be appointed from 

a certain Time, or until a certain 'Time : So a Legacy may be be- | 

queathed either from a certain Time, or until a certain Time 2. Graff. Theſaur. 
And albeit, where (6) a Legagy is given from, or after a certain con. op. l legatum. 
Time, the Legatary dying in the mean while, before the Time be“ I 5. & quando 
come, the Exccutors or Adminiſtrators of that Legatary, may de- dies leg: ee 
mand and recover the Legacy, after the Day is paſt, as might the Genre 
Legatary himſelf if he had lived b; unleſs the Meaning of the Te- 3. C. 29. n.2. 
ſtator be contrary e, or unleſs it be ſuch a Thing as cannot be tranſ- j F. an condirioni- 


5 . : bus de cond. & de- 
mitted to the Executor, as perſonal Service 4. Yet (7) if the Lega- mon. & Manic. dv 


; | conject. ult. vol. lib. 
11. tit. 20. n. 8. 4 I. ſi poſt, in prin, ff. Quando dies leg. ced. & ibi Bar. 


cy 


de cond. & demon. 


— e Tm, Fan N 


ey be given after an uncertain Time, (for ſo alſo it is lawful for tie 
e Graff. d. 9.43, Teſtator to do ©) the Legatary dying in the mean while, the Execu. 
D. I. ſi poſt diem tors or Adminiſtrators of the Legatary deceaſed, cannot demand the 


3 ſame, but are uttcrly excluded f, and that (8) not only when it is 


Grafl. d.9q.43- uncertain «whether it ſhall happen 8, but alſo when it 1s uncertain 
L. cumTeſtator, chen it ſhall happen h. For example; the Teſtator giveth thee en 


- nn Hundred Pounds when his Daughter ſhall be married. This is ur 


L. 5 Tirio, ff. certain whether i it ſhall happen at all, or no; or the Teſtator giycth 
race. hes 3 thee an Hundred Pounds when his Son ſhall die. This is uncertan 


ced. L. fi cui $. a pg 3 
de leg. Graff. d. when k it ſhall happen, not whether it ſhall happen; for it is certan 


q- N 9 WO muſt all die. In both which Caſes, if thou die before the Day 
1 885 be come, that is to ſay, before the Marriage of the Teſtator's Daugh. 
k Cujac. obſerva. ter, or Death of his Son, the Legacy is utterly extinguiſhed, or gs i 


en it had been conditional 1, Neither (9) is it material whether the Ur 
3. $.27. n. 3. & g. certainty be joined to the Subſtance of the Diſpoſition, or to the 


5 Sarda in. Execution thereof: For in both Caſes the Legacy or Diſpoſition i 
do dies, leg. ced. I. reputed conditional m; and ſo it is not material, whether the Teſtaty 
vibus diebus, f. 2. ſay, I give to 4. B. an Hundred Pounds when my Daughter ſhall 
F Bar. in I. f cu; Marry, or when my Son ſhall die. In which Caſe the Uncertaint 

Bar. in L. ſi cui 3 1 5 : 
legetur 6. 1. de leg. is ſaid to be joined to the very Subſtance of the Diſpoſition; 
l. Vaſquivs ubi ſu- whether the Teſtator ſay, I give to 4. B. an Hundred Pounds, and 
Plex. in L. ſenis 1 Will that the ſame ſhall be paid when my Daughter 1s married, 
ad Trebel. ff. ja or my Son dieth a. In which Caſe, it is ſaid to be joined to the 
E Execution of the Diſpoſition . For as well in the one Caſe as in 
cui, f. 1. de leg l. the other, if the Legatary die before the Marriage of the Teſtator; 
Graf. Theſaur. com. Daughter, or Death of the 'Teſtator's Son, his Executors or Admi- 
earths face niſtrators cannot demand the Legacy P. 

ſl, lib. 3. 6. 29. 

1 — hlicet quad legatum hujuſmodi non ſit in diem, ſed conditionale, ubi dies eſt incertus, quando 
(veluti poſt mortem alterius) ut communior, ita & eſt yerior, ex relatione Graſſ. g. legatum q. 43. n. 8. ei 


ſubſeribit Mant. de conject. ult. vol. I. n. 3. « DD. in L. fi cui, F. 1. de leg. fl. I. Bar. Paul. de 
Caſtr. Lancel. Dec. in d. $. 1. *® Vaſqui. de ſueceſſ. progreſſ. lib. 3. f. 29. n. 4. Mantic. de conjeR, uli. yo 


I. 11. tit. 20. n. 3. 


Dying in the Life- time of the Teſtator. 


Sh + Collins. Eviſe of his Lands to his Son tohen he ſhall be of the Age of 


1 Twenty-four Years, and that his Executor ſhall have the O- 


Fel. 73. S. C. 


1 Brownl. 85. S. C. verſight and Dealing thereof in the mean Time; the Son died be 
fore Twenty- four: Adjudged that the Intereſt of the Executor was 
determined by the Death of the Son, becauſe the Teſtator did not 
intend to bar the next and right Heir of his Son, until he would 

— have been Twenty-four Years old if he had lived. | 

Moor 48. The Husband deviſed his Lands to his Wife from Tear to Tei), 
until his Son ſhould come to the Age of Twenty Years ; tis true, | 
he die before that Time, her Intereſt is determined, becauſe tie 
Words from 7?ar to Tear ſhew, that the Teſtator intended that 
the Eſtate ſhould determine upon the Death of the Son ; but if the 
Deviſe had been to the Wife until the Son ſhould come to that age 
(and theſe Words from Zear to Tear had been omitted) in ſuch Cai 
if he had died before, yet the Eſtate of the Wife ſhould continue. 

Tayler ver. Biddall. Deviſe of his Lands to his Siſter and Heir, until his Son Benjom 

1 Mod. 139: (ag ſhould, attain his full Age of Twenty-one Years, and afterwards t 

poſtea, him and his Heirs ; and F he die before Twenty-one Years, _ 

I | | 


&. 4 
_ 3 2 —_—_ = 2 
: c ND . 8 
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"the 5 64 Heirs of the Body of Robert ; afterwards Benjamin died before 
ecu. he was Twenty-one : Adjudged that the Siſter had an Eſtate for fo 
the many Years, as from the Death of Benjamin would have made up 
£ i Twenty-one 1 if he had lived. | 
can WH put in very Truth (if we look a little nearer unto the Cauſe) the 
e Time of another's Death is not only uncertain, in reſpe& of the s 
veth & Queſtion J/her, but alſo in reſpe& of the Queſtion JYhether d]; for 4 I. bares meus ff 
ran WF ho is certain, whether the other ſhall die before the Legatary 2 de cond. & demon. 
ta 1 k . . | & Bald: in d. L. 

0 And this I ſuppoſe to be the principal Cauſe, wherefore the Legacy 
Day which is given, or is to be performed after the Death of another, 


zs reputed to be conditional: Namely, becauſe it is uncertain whe- | 
f ftter that Time ſhall happen during the Life of the Legatary f. For! Bal. in d. L. he- 
5 (10) if the Queſtion be only hen the Time ſhall happen, and not 382 2. 21 
ſhether it may happen during the Life of the Legatary, then the Mantie. de conjed. 
Legacy, in reſpect of Tranſmiſſion, is ſaid to be pure, and not condi- ul, vol. 11. tit. 20. 
W tional 1. As for — the Teſtator giveth thee an Hundred t He I. pores mens 
tral BY Pounds, to be paid the Day before thy Death ; here the Uncertainty & ibi Bald. cum 
zs only when the Time ſhall happen, not whether it ſhall happen du- Paul. de Caltr. 
ring thy Life: Wherefore in this Caſe, after thy Death, thy Execu- 
tors or Adminiſtrators may recover the Legacy t, and that with- * D. L. heres mens 
md out Diſtinction, whether the Uncertainty be joined to the Subſtance I. +: . mas 


. dies leg. ced. 
o tie of the Legacy ; as, I give thee an Hundred Pounds the Day before FI 
— W thy Death; or, whether it be joined to the Execution of the Lega- 
I W cy; as, I give thee an Hundred Pounds to be paid the Day before | 
F ö thy Death *, | v D, L. heres: Et 
3 | licet in illius legis 
W exemplo incertitudo videri poſſit adjungi præſtationi legati & non ſubſtantiæ: Tamen cum ratio illius legis 
quando ft generalis, & in utroque caſu militer, nempe quia dies non poteſt non cedere vivente legatario, vis legts 
| : % von eſt per unicum exemplum anguſtanda. 
"all. ; 
ult, vol. 


Wherefore, where it is ſaid that when a Legacy is given after an 
8 uncertain Time, if the Legatary die in the mean whil, his Execu- 
tors or Adminiſtrators are excluded from demanding the ſame Le- 
| dach. albeit the Uncertainty be about this Queſtion Men; that Con- 
dcluſion hath divers Limitations. The firſt Limitation or Reſtraint 

ge of © is, in caſe alſo it be uncertain, whether the ſame ſhall happen, | 
during * the Life-time of the Legatary ; otherwiſe, if it muſt needs * Bald. in d. L hæ- 


wy 8 happen, „ the Life of the Legatary, then the Executors or Ad- N | 
miniſtrators of the Legatary are not excluded, although it be un- tir. 20. num. 4. Cu- 


ma certain when it ſhall happen J. Another Limitation is, when (11) jc: 1ib-18. 1 jo 
wo it is the Meaning of the Teſtator, that the Executors or Admini- 5. 32 5 
ſtrators of the Legatary ſhall have the Legacy, notwithſtanding the leg. L. num. 7. 
| Tea, BR Death of the Legatary, in the mean Time; for then the Uncertain- 2 On 
* ty of the Time doth not make the Diſpoſition conditional, becauſe mon, Be 
ue the Teſtator may, if he will, make that tranſmiſſible, which other- 
vuiſe is untranſmiſſible 2. | 2 I. in conditioni- 
| bus ff. de cond. & 


at Ape _ Mantic, de conject. ult. yol: lib. 1; tit. 20. num: g. Vaſqui. de ſueceſſ. progreſſ. lib. 3. cap. 29. num. 
ch Cie i © | 


| What (12) if the Teſtator doth bequeath ſome Legacy, when 
rds to the Legatary or ſome other Perſon hath accompliſned à certain 
then v e, whether (if the Legatary, or that other Perſon die before jo 
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Age) may the Executors, or Adminiſtrators of the Legatary obtain 
* De hac q. uber the Legacy *? This Queſtion I ſuppoſe is thus to be anſwered, 


rime ſcripht Vaſ- | : 
— de — progreſſ. lib. 3. c. 29. & generaliter D. D. in L. fi cui. 6. hoc autem ff. de leg. 1, 


If (13) the Time be joined to the Sulſtance of the Legacy, they 
the Executors or Adminiſtrators of the Legatary deceaſed before the 
Accompliſhment of that Age, are without Hope of obtaining the Le 

LS TitiofQuan- gacy b. For example; the 'Teſtator doth give thee an Hundred 
do dies hand. Pounds, when thou ſhalt be of the Age of One and twenty Years J 
tem, de jaſ. l. thou dieſt before that Time; thy Executors or Adminiſtrators can. 
pb. in d. 5. hoe not obtain the Hundred Pounds ©, except in certain Caſes, whereof 
ey” the firſt (14) Caſe is, when Relation is made to the Age of the Fx. 
ecutor, who is charged with the Payment of the Legacy, and not to 

4 Bar, in d. $. hoe the Ape of the Legatary, or of any third Perſon d, For example; 
Oe the Teſtator doth Will or charge his Executor to pay unto thee an 
Hundred Pounds, when he ſhall be of the Age of One and twenty 

| Years, before which Time the Executor dieth. In this Caſe (by 

© Bar. Angel. Paul. the Opinion of divers ©) thou mayeſt recover thy Legacy againſt the 
bo apy Fey Executor of that Executor, dying at ſuch Time as the former Exe 
rem per L. libertis cutor, if he had lived, ſhould have accompliſhed the Age preſcribe 
quos $. ab Alien. in the Teſtament. The Reaſon is, becauſe the Teſtator is pr. 
& cibar. les. ſumed to bear greater Love to his own Executor, on whom he hat 
beſtowed the Reſidue of his Goods, than to the Executor's Execu- 

Bar. & Lancel. tor, whom peradventure he did not know f, Wherefore ſceing the 
P charged his own Executor whom he more loved, the n. 


autem. a 
ther then is he preſumed to charge his Executor's Executor whom he 


s Arg. « major. ad leſs loved e. Howbeit, if the Teſtator charge his Executor with 


85 the Payment of the Legacy by this Word / as if the Teſtator com- 
mand his Executor to pay unto thee an Hundred Pounds, if he ſhall 
accompliſh the Age of One and twenty Years. Here the Legacy i 
conditional, and therefore if the Executor die in the mean while 
> Bar. in d. . hoe the Legacy dieth together with the Executor h. And ſo it is if the 
ee ff de tar. Exccutor be charged with Payment of the Legacy after he be d 


li __ ſuch Age i: Nay more (contrary to that which is ſaid before) altho 
i L. fidei commiſſa- the Teſtator do charge his Executor with the Payment of the Legs 


ria cl. 1. f. etiam, ff. 


de fide commiſſ lib. CY by this Word Vhen, as in the firſt Example, even there alſo by 


& Bar. cum Paul. the received Opinion of the more Part, the Legacy is concluded to 


2 * ray om be conditional k: And therefore, if the Executor die before that Age, 


autem ff. de leg, 1. the Legacy cannot be recovered againſt the Executor of the Exect 
— _ tor deceaſed I, no more than where it is given after his Executor 
Arer. & Jaſ. in d. hath accompliſhed ſuch an Age: For albeit this Word (after) do 
g. hoe autem, quo-jmport a more full Perfection of Time than doth this Word J/her*, 
Ro contra yet they differ not in making the Diſpoſition conditional: For thit 
Bar. & ejus ſequa- is done as well by the Word hen, as by the Word After n. Whit 
1 Jaſ. ubi jf the Executor being charged with the Payment of the Leg), 
W intercidit & When, or after he hath accompliſhed a certain Age, the Legataf 
de cond. & E himſelf do die, the Executor ſtill living, whether may the Executos 
= _ or Adminiſtrators of the Legatary deceaſed recover the Thing be⸗ 

: ueathed of the Executor then living, after he hath accompliſhed tie 


tol. 2 
2222 jy limited in the Teſtament? It ſeemeth that he may ?, becaub 


in d. 6. hoc autem. n , 32 
o Ita ary Bar, the Condition is here extant; notwithſtanding, becauſe it is cor 


ſentium Salis. Imol. ; 
Alex. & Jaf. ac Moder. in d. 8. ho: autem. e Paul, de Caſtr. in d. g. hoe autem in le. p. adverl. & mul. 


to fortius. 


"36 | cluded 


— 
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cluded that the Legacy in this Caſe is conditional, therefore how- 
ever the Condition do afterwards come to paſs, yet was the Lega- - 


ey extinguiſhed by the Death of the Legatary, the Condition then 


depending P, and ſo cannot be recovered by his Executors or Admi- 2 . all; os 
g 5 *> 2 autem C. ea 

niſtrators, unleſs it be proved (for it is not preſumed 4 that the Te- 814,C Ge ca 
ſtator did mean the contrary r. | de cord. & demon, 
is dili -of ] . ua 2 n. Ii lit da 2 Nam pay pre- 

itur teftator magis diligere ipſum legatarium quam ejus executorem, licet velit dare primo, non ſequitur 
— Gabe ſecundo Bar. in d. 5. hoc autem. r L. in conditionibus ff. de cond. & — Ts boy con- 
Jeck. ult. vol. lib. 11. tit. 20. num. 8. Bar. in d. g. hoc autem in fin, 


Dying before Legacy payable. 


\Eviſe to his Wife until his Iſſue of her Body be of the Age of Sweet verſus Beal. 

18 Nears, provided if he die without Iſſue, then the Lands Le 36. 
ſhall be to his J/ife for Life ; he left a Child, but it died before it 
was 18 Tears old: Adjudged that ſhe ſhould have the Lands until 
the Child ſhould have come to 18 Years of Age, if he had lived, be- 
cauſe the Time may be made certain, by, computing it from the 
Death of the Child, till he would have been 18, if he had lived. 

Deviſe of his Lands for 8 Years, and then to remain to his Exect- Borafton's Caſe. 
tors till Hugh ſhall be of the full Age of 21 Nears; and when he ſhall 3 Rep. 19 
be of that Age, then to him and his Heirs; he died at 9 Years: Ad- 
judged that the Executors ſhall have the Lands till Hugh would have 
been 21, if he had lived; it was admitted, that Yen and Then are 
Adverbs of Time, but when they refer to a Thing which muſt neceſ- 
ſarily happen, they are then contingent ; now here the Term may 
be made certain by Computation from the Death of Hugh, until 
he would have been 21, if he had lived; and the Adverbs Ther and 
Ihen are Demonſtrations of the Time when the Remainder to Hugh 
ſhall take Effect in Poſſeſſion. h | EL Sy: 

The Father deviſed his Goods to his Son, when he ſhould be of the 1 And. 3% 
Ape of 21 Tears, aud if he die before that Time, then his Daughter | 
ſhould have them; the Son died under Age: Adjudged that the 
Daughter ſhouid have the Goods immediately, and not ſtay till the 
Time her Brother would have been of Age, if he had lived. 


The ſecond Caſe is in Favour of Liberty or Freedom from Bon- 
dage l. For Example; the Teſtator doth manumit his Villain, hen . L. fi ita ſcriptum 
his Hon ſhall attain the Age of One and twenty Tears. In which Caſe — * manumiff, 
albeit his Son do not attain to that Age, yet ſhall the Villain be free, | 
at ſuch Time as he ſhould have attained unto that Age, if he had D. L. fi ita ſerip- 
lived t; but the Tenure of Villenage is now aboliſhed. 2 yok 
The third Caſe is, when any Legacy is left to ſome godly Uſe ; Ig 

for then alſo the Legacy may be recovered, notwithſtanding the | 
Death of that Perſon, to whoſe Age the Teſtator made Relation u. Waun 

: 29. e. 5. in fin, ubi conclufionem hane yariis confirmat Er 


The fourth Caſe is, when the Time tendeth to the Diſſolution of 
the Legacy. For Example; the Teſtator doth give thee Ten Pounds | 
yearly, until his Son do attain the Age of One and twenty Tears. In — 
which Caſe, if his Son die in the mean Time, thou mayeſt obtain | 
the Legacy of Ten Pounds yearly, until fuch Time as the N 
Qq n 
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L. Ambiguitatem Son ſhould have attained to that Age, if he had lived * : So likewif 
WY in d. I. — if a Man bequeath Twenty Pounds to A. B. to be paid in Four Years 
ff. de leg. i. Vaſg. de after the 'Teſtator's Death, who dieth, and after him the Legata- 
ſueoeſſ progreſſ. l. 3. dieth alſo, before the Four Years be expired; yet in this Caſe tj; 
. Executors or Adminiſtrators of the Legatary, may recover the Mo- 
„ Brook'sCaſe,n.5o. ney bequeathed, or ſo much thercof as is behind or unpaid . 


Fulbeck. paralet. 1. 3 b | | : 8 : 
part. fol. 42. b. quam vis iſta limitatio proprie non eſt ſub regula prædiſta, quia hie tempus adjieitur execy. 
tioni legati, non ſubſtantia. Vide addit. ad Specul. tit. de fructib. & intereſſe h. 1. n. 9. tit. q. | 


The fifth Caſe is, when it is the Will and Meaning of the Tex. 
z Bar. in d. L. f tor, that the Legacy ſhould be tranſmitted *. 


cui g. hoc autem in | 2 
fin. Bald. in eand. L. & in L. Sejus, ad Trebel. ff. Paul. de Caſtrenſ. in d. L. ambiguitatem n. 2. 


.. 


Legacy, but to the Execution or Performance of the ſame ; then the 

Legatary dying in the mean Time, his Executors or Adminiſtrators 
may recover the ſame when the Time is expired, wherein the Lega 
——4— 2 tary, if he had lived, ſhould have accompliſhed that Age 2. For 
IE ann Example; the Teſtator doth bequeath to A. B. a Hundred Pounds, 
dies leg. ced. to be paid when he ſhall accompliſh the Age of One and turn) 
Nears. After the Death of the Teſtator, the Legatary alſo dicth, 

before he have accompliſhed the Age of One and twenty Years, In 

this Caſe the Executors or Adminiſtrators of the deceaſed Legatary 

may recover the ſame, when the Time is accompliſhed, whereinthe 

faid J. B. if he had been then living, might have -recovered the 

L. ex his verbis ſame b. What if the Teſtator bequeath to a young Maid an Hundred 
8 quando Ge lag. Pounds, for and towards her Marriage, and fhe dieth before ſhe be 
vaſg de ſuoceſſ pro- married, whether in this Cafe may the Executors or Adminiſtrators 
pred. lib. 3. f. 29. of the Legatary, recover the Legacy againſt the Executors of the Ie. 
ſtator deceaſed? The — this Doubt doth chiefly depend up- 

on the Teſtator's Meaning, which is the predominant Rule to be ob- 

ſerved, as in many other, ſo alſo in this Caſe. But if his Meaning 

do not otherwife appear than by the bare Words formerly recited; 

for mine own Part I do ſubſcribe to'their Opinion, who do hold the 

Legacy to be pure and ſimple, not conditional; and conſequently, 
< Bald. eonſil. 249. that it is transferred to the Executors or Adminiſtrators © of the de- 
Fire, Gravet.con- ceaſed Legatary, and recoverable by them; efpecially, if ſhe lire un: 


£1. 101. Covar. in . . 
c- 3. de teſts. extr. til ſhe were marriageable, though never married d. But if the Le 


2.11. verkic. ſecum gacy had been given unto her, in regard of oe! Marriage with 


d . D , 
fol. 8 ſome particular Man; as, I give and bequeath unto 4. B. for and 


raler. lib. 1. fol. 42. toward her Marriage with C. D. In this Caſe the Legacy is deemed 
— * raf. to be conditional, or, at leaſt, upon Conſideration of her Marriage 
146. n. 26. with C. D. as the final Cauſe of the Legacy, which otherwiſe he meant 
* Bald. in C fe E. not to have bequeathed; and therefore ſhe dying before that Marriage 
dcop. & Cler. 10. With C. D. the Legacy is extinct, and cannot be recovered by bet 
d. conſil. 249; Executors or Adminiſtrators e; yet if ſhe were contracted with the 
Graſ.legatam e. af. ſaid C. D. Dy Words inducing Matrimony, albeit ſhe. died before 
e 


n. 1. imo ante ad- a 2 
ventum nubilis - they were ſolemnly married in the Face of the Church, it is holden, 


ratis legatum peri That the Legacy of an Hundred Pounds is recoverable by her Exe 


| ſſe videtur. JH n a 
1 cutors or Adminiſtrators f; much more if ſhe were married to C. Y. 


verſic. ſeptimo. but died before they did lie together s. Moreover, if the Maid be 


— — bret very poor, or much affected by the Teſtator, whereby it is probable 
146. n. 6. ubi latiſſime de hae q. diſput. Bart. & alios in I. Titio centum 6. genero. ff. de adminiſt. leg. 


f Menoch. de præſump. 146. lib. 4. n. 20. part. Bald. in I. ſi plures, e. de cond. incert. 5 Menoch. d. lib. 
præſump. 147. | . | | * 


But if the Time of the Age be not joined to the Subſtance of the 


. . , 
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that the Teſtator did bequeath that Sum; in regard of her Poverty, 

or of his own Affection, rather than of the Marriage with that Man. 

In this Caſe, tho ſhe die before the ſaid Marriage, the Legacy is tranſ- 

mitted to her Executor or Adminiſtrator, as a pure and ſimple Lega- 

cy h. But if the Teſtator do 233 unto her an Hundred Pounds, ,, Corar. in d. c. 3 
which he willeth to be paid at the Day of her Marriage: If ſhe die verſ. quinto Me- 
in the mean Time, the Legacy dieth alſo, and therefore is not reco- noch. fi uu _ 
verable, by her Executors or Adminiſtrators, as hath been already conftl. tot. ubi fe- 


declared i. quuntur, Bar.dicit. 

quod quando appa- 
rere poteſt aliqua conjefura qua teſtator alias fuiſſet relifturus non dicitur tale legatum conditionale. In 
eodem 5. num. 8. Fulb. lib. 1. paral. fol. 42. Dyer, fol. 59. Vaſqui. de ſucceſſ. progreſſ. lib. 3. $. 29. 


Dying before Legacy paid. 


HE Teſtator deviſed 500 J. to his Daughter, for and towards Latimer Caſe. 
her Marriage; ſhe made her Executors, and died before ſhe Dyer 59. ö. 
was married : Adjudged that they ſhall have the Money ; but if it 
had been zo be paid at the Day of Marriage, or at the Age of 21, * 1 Vern. 462. 
and ſhe had died before Marriage, or before 21, in ſuch Caſe her Collins v. Metcalfe. 
Executors ſhould not have it, becauſe the Teſtator did not intend a aa 
preſent, but a future Intereſt for the Daughter, and that it ſhould. 
reſt in Contingency. | | | 
So a Deviſe of a Sum of Money to be paid at the Age of 21, or Smartle v. Scholar. | 
Day of Marriage, and the Legatee died before; in ſuch Caſe his t 7. Jenes 58. 8. P. 
Adminiſtrator ſhall have it, becauſe the Legatee had a preſent Inte- 2 Lev. 20). S. P. 
reſt, tho the Payment was to be made at a Time to come; and this t 1 Vern. 324. 8 P. 
is a Charge on the perſonal Eſtate, which was in Being at the Te- f 
ſtator's Death; and if it ſhould be diſcharged by this Accident of 
Death, it would be for the Benefit of the Executor, which was ne- 
ver intended by the Teſtator. | 
But if the Words To be SH had been left out, it had been other- Godb. 182. 
wiſe; as for Inſtance; a Deviſe of 100 J. to his Daughter her: ſhe 
ſhall marry, or to his Son when he ſhall be of Age, and they die be- ** Clobery's Caſe, 
fore; in ſuch Caſes their Executors ſhall not have the Money, but; Chans Rep. 
tis ** a lapſed Legacy. 4-3 40 rank 
A Deviſe of 1004. to T. S. at the Age of 21; and if he die before, 2 Vent. 347. 
then E. G. to have it, who died in the Life-time of T. S. and before 
he was of Age, and then T. S. died under Age: Adjudged that the 
Adminiſtrator of E. G. ſnall have it, tho his Inteſtate died before the 
Contingency happened. | | | 1 80 
Deviſe of his Lands to his Son, hut that bis Mie ſhall take the 2 Leon. 222; 
Profits till he came of full Age; ſhe married again, and died before Ps 
her Son was of Age: Adjudged that her Husband ſhall not take the 
Profits till that Time, becauſe his Wife had only an Authority to re- 
ceive them, for the Profits were not deviſed to her. 
Deviſe to his Daughter and her Heirs, who was then a Year old, Carter verſ. Church. 
and that his Executor ſhould receive the Profits until ſhe come to! Chane. Rep 113. 
the Age of 21 Tears, towards Payment of his Debts and Legacies ; 
the Daughter died at 5 Years old: It was decreed, that this Appoint- 
ment of the Profits to be received, &c. amounted to a Leaſe till ſhe 
ſhould have been 21, if ſhe had lived, and ſo like Boraſtons Caſe ; | 
but it is not like the Caſe in Leonard laſt mentioned, for there the 2 Leon. 223. 
Appointment was to receive the Profits generally; but here it was to 
receive them zowards the Payment of his Debts and Legacies. 


Qq 2 9. XVIII. 


_ — * C_ 
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d. XVIII. Of making an Executor univerſally or 
particularly. 5 


i. I is lamful to appoint an Executor, either univerſally or par. 
ticularly. | 

2. The univerſal Executor may enter to all the Teſtator , Goody 
and Chattels ; and therefore chargeable with Payment of all hi; 
Debts. 1 

3. The particular Executor may meddle with no more than is al. 
lotted unto him; and therefore not charged, but according ty 
his Portion. 8 3 BY 

4. A Man may die both Teſtate and Inteſtate, in reſpect of his Goods, 

5. Of a particular and univerſal Legatary. 


% Heredits In- T Hlirdl : (1) An Executor may be ordained either univerſal] 
fir * in- or particularly k; Univerſally, that is to ſay, when the Teſts 


Air. Graff, Thelaur: tor maketh an Executor of his whole Will, or doth commit unto 


com. op. $. Inſtitu- 


io, g. 21. n. i. Firzh, him the Diſtribution of all his Goods; or when the Teſtator doth 
Abridg. tit bee appoint an Executor indefinitely, that is to ſay, without any Sign u- 
Erecut. n. 2. & n. niverſal, of J/hole or All. As, I make A. B. my Executor I. Parti 
=. cularly, that is to ſay, when the Teſtator doth commit the Execu- 
3 8. C. de mil. tion of ſome Part of his Will, or the Diſpoſing of ſome Part of bis 
= Firzh.Abridg. tit. Goods only: As if his Teſtator ſhould make thee his Executor of 


Execu. n. 26. Brook. his Plate, or of his Goods within the County of Tore, or of his Debts 


eodem tit. n. a. & n. only m. 


155. wind, ; ”E : 
L. hereditas de He (2) that is made Executor univerſally or ſimply, may enter to 


Cabo. Pond. = all and ſingular the Goods and Chattels of the Teſtator u, and in that 


Cal. inter Greiſ- reſpe& is univerſally and ſimply chargeable with the Payment of all 


brook & Fox. & and ſingular the Debts and Legacies of the Teſtator, fo far as the 
Loy, ſame Goods and Chattels do extend 9, 25 
verb. Exccutor. He (3) that is made Executor particularly, eannot meddle with a- 
ny other of the Teſtator's Goods and Chattels, than ſuch whereof he 
is made Executor, and is only fo far chargeable with the Payment 
of the Debts and Legacies of the Teſtators, as the Portion of the 
y Firzh. & Brook. Goods to him allotted doth extend unto P. And if there be no other 
3 wag . Executor appointed, the particular Executor cannot meddle with the 
legatorum de leg 2. Reſidue as Executor: For touching 5 (4) the other Goods, the T eſta- 
fl. Sichard.in L. 1. tor by the Laws of this Realm, is faid to die Inteſtate 9, and ſo may 
2 = ho N Teſtate, and partly Inteſtate, not only in reſpect of Time 
eadem ratio partis (as hath been before declared r) but aifo in reſpect of Place, and of 
a partem, arque Goods i, contrary to the Civil Law. And therefore if a Man have 
q Firzh. & Brook in Goods in divers Dioceſes, he may make Executors of his Goods in 
Jocis ſupra ſeriptis. the one, and die Inteſtate, as touching his Goods in the other: And 
e — if he make Executors indefinitely, they may adminiſter as Executor 
tit. Adminiſtrator. in the one Dioceſe, and refuſe in the other, and take Adminiſtration 
at 0-7 len of thoſe Goods, as of one dying Inteſtate *. And ſo it is, if he have 
& Fox. Goods in divers Provinces u. And if the Teſtator by his Will declare 
 Firzh.tit. Execu- that A, B. ſhall diſpoſe his Goods which be extant, in the Hand and 


don n. 26. Brook. Poſſeſſion of the ſaid 4. B. Hereby he is made Executor of that 


eod. tit. n. 155. | — - a 

t L. Abridgment Parcel of Goods remaining in his Cuſtody *, 

dez Caſes. edit. an- | . 

no Dom. 1599. tit. Execut. $. 16. fol. 181, ® Ibidem, * D'*Abridgment, f. 175. n. $. J. 


3 And 


. Legatary, in reſpect of ſome univerſal or particular Legacy left by 


Ta 


And here ack (5) that as an Executor may be made univerſally 
or particularly; even ſo one may be made particular or univerſal 


Vide ſu . part, 
6. 17. Fa wal, — 
the Teſtator J. | | 
Howbeit, where the 'Teſtator doth leave all his Goods, or the Re- 
ſidue of his Goods to ſome Perſon, none elſe being appointed Execu- 
tor, he to whom ſuch general Legacy is made, ſeemeth to be ap- 
pointed Executor 2, at leaſt, he hath been admitted to the Admini- « I. his verbis, f. 
ſtration of the Goods of the Deceaſed *, as heretofore more large- de hæredibus initit. 
ly b. But if the Teſtator give his Goods to ene Perſon, and make ö — 
another Executor; this Executor is called Nude Executor, for that op. g. inſtitutio. q. 


i ; e, 14. Mantic.de con- 
he reapeth no Commodity by the Teſtament e. And here note, je. ult, vol. lb 


z that if a Man by his Teſtament, deviſe all his Lands and Tenements fir. 3. n. s. 
E in D. yet Leaſes for Years do not paſs by theſe Words, Lands and * Ec ita ſæpiſſ. pra- 


Tenements ; for thereby is intended Frank-Tenements or Freehold, 8 


and not Chattels d. 5 | | Ebor. 


| d Supra eadem part 
$. 4 © Jo. de Athon. in legat. libertatem de Executor. Teftam, Lindw. in e. ſtatutum, de teſta. lib. 3. Pro- 


; vine. conſtir, Cant. & in c. religioſa eodem tit. verh. de damnis. 4 Brook's Abridgment, tit. Done. n. 41. 


6. XIX. Of making Executors by Degrees. 


1. How Executors are made by Degrees? | | 

2, Je that is made Executor in the firft Degree, is ſaid to be in- 
ſtituted, the reſt ſubſtituted. | 

3. Divers Kinds of Subſtitutions, cuherec, certain have but little 
Uſe in England. | | : 

4. Of the divers Forms of a vulgar Subſtitution. 

5. Of the Effects of Subſtitutions, + | 

6. So long as the Executor inſtituted in the firſt Degree, may be 
Executor, the Subſtitute 1s not to be admitted. - 

7. If any one Executor in the firft Degree may be admitted, the © 
Subſtitute is excluded? | | 

8. What if every Executor hate a ſeveral Subſtitute ? 

9. he ff  Swhſtirute being repelled, whether the reſt be repelled 
likewiſe ? 

10. What if the Executor in the firſt Degree, die Inteftate ? 

11. The Admiſſion of the Executor inſtituted in the firſt Degree, 
doth not always. exclude the Subſtitute. e 


12. The Subſtituse ought to ſucceed in that Part and Ouantity, 


which was aſſigned to the former Executor. 
13. Where divers be ſubſtituted to one, whether they ſhall ſucceed 
equally or unequally. | 5 
14. Divers Caſes, wherein the Execntors being unequally inſtitu- 
tech and the {ame alſo ſubſtituted, do ſucceed equally. | 
15. Of the great Difference betwixt ſubſtituting by proper Names, 
and ſubſtituting by Names appellative. | 
16. What if ale Subſlitation be anade by: both Names ? 15 
17. What if fome be inſtituted by their proper Names, others not? 
18. What if it bs-dgubtful, by what Names they be ſubſtituted? 


Pur An Executor may be made either in the firſt Degree, 


5 : 7 1 "Kb 2 L. poteſt quis ff. 
r in the ſecond Degree, or in the Third, Fourth, &c de * pub. fab. 


Inftit, de vulg. ſub. in princ, Franc. poſt gloſſ. in c. ult. de teſta. 6. Brook, tit, Execut. n. 9. 
| | The 


| 
| 
| 
| 


garis, pupillaris, ex- 


o faſ. in L. quam- 
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The (1) Teſtator is ſaid to make Degrees of Executors, when he 
doth ſubſtitute one in Place of another. For Example; the Teſtator 
maketh his Wife Executrix, and if ſhe will not, or cannot be Fxe. 
cutrix, he maketh his Son Executor; and if his Son be not Executor, 

b D.L. poteſt. & ibi he maketh his Brother Executor b. In which Example, there be 
— gov Three Degrees, whereof the Wife is in the firſt Degree, the Son in 
— 22 SUP the ſecond Degree, and the Brother in the third Degree. For look 

| how many Subſtitutions there be ſucceeding one another; ſo man 
L. 1. L poteſt. f. Degrees there be beſides the principal Inſtitution, which maketh the 


de vulg & pupil. firſt Degree ©: And who (2) ſo is Executor in the firſt Degree, he i 


3 Jo fub- ſaid to be inſtituted ; and they which are Executors in the ſecond, 
ſtir. in prine. third, and fourth Degrees, are ſaid to be ſubſtituted . 

There (3) be divers Kinds of Subſtitutions, or Sorts of placing of 
Executors one after another e; whereof, either becauſe we have ng 
Uſe at all f here in England, or very little 8, I ſhall only ſpeak of 
emplaris, brevilo- that yulgar or common Kind of Subſtitution, whereof there is more 

na, compendiola; Uſe. Concerning the which, this is to be noted, That it (4) is lau- 


e quibus ſigillatim 
& . af, in ful for the Teſtator to make ſo many Degrees of Executors as he 


ſuo preclaro tra- Iiſts h, and he may ſubſtitute into the Place of one Executor, either 


de ſubſtitu- | 
_— os” ne or more; and into the Place of many Executors, he may fubſti- 


oe — 1 tute one alone i. Likewiſe he may ſubſtitute or ordain many Exe 
—— — cutors, and appoint to every of them a ſeveral Subſtitute; or he 
ſubſtirutio ideireo may ſubſtitute one of the ſame Executors to another k; or the Te 
A 8 ſtator having inſtituted divers Executors, may ſubſtitute Executors 
efe 
teſtatis, ane qua to ſome of them, but not to others l. | 
ſiſt n po- | ; 
reſt oflir. de 8 ſub. in princ.) & conſequenter cadit exemplaris ſubſtitutio, quum hzc ad pupillaris imita- 
tionem ficri dignoſcatur. 8 Ut de breviloqua & compendioſa ; quarum diſceptatione mirum in modum 
involvunt ſe DD. a quibus nihil fere aliud quam, quod ad fatigationem ftudioſorum, & ad obſcuritatem rei, 
qus vel ultro — eſt, eapere valeas. b Inſtit. de vulg. ſub. in princ. L. poteſt. eodem tit. ff. % 
plures, Inſtit. de yulg. ſub. D. g. plures. D. L. poteſt. & DD. in eand. L. 


Ut ſubſtitutio vul- 


It is alſo lawful for the Teſtator to inſtitute an Executor ſimply, 
ue 4 de and to ſubſtitute another in his Place conditionally n; or contrars 
11S ub eonditione Wiſe, to inſtitute conditionally, and to ſubſtitute ſimply n. Simply, 
f. de hæred. inſti- ] ſay, not becauſe I deny any Subſtitution to be conditional; for in- 
_ deed every Subſtitution is in this Reſpe& conditional, becauſe every 
dia f. de acquir ſubſtitute is appointed with this Condition, ©iz. If the Perſon to 
hered. in Rug. ge whom he is ſubſtituted, will not or cannot be Executor o. But fay 
— Al. lub. C. ſimply, when no other Condition is expreſſed or underſtood in the 
y L. qui liberis de Subſtitution, than is expreſſed or underſtood in the Inſtitution P. 
vulg. tub. k. Very (5) many, and infinite almoſt, are the divers Effects iſſuing 
a De quibus Zaſius, from the divers Kinds of Subſtitutions 4, the Diſcourſe whereof would 
Politus Fumeus, ® be much more laborious than commodious. Wherefore leſt I ſhould 
fubſtirur. a make long Harveſt about little Corn, I ſhall content my ſelf with 

Declaration of Two Concluſions, whereby we may underſtand, when 
and how the vulgar Subſtitute is to be received or repelled, to or from 
the Executorſhip. | | | 

The firſt and principal Concluſion is this. So long (6) as he which 

is inſtituted Executor in the firſt Degree, may be Executor, the Sub- 
ſititute, or he which is appointed Executor in the ſecond Degree, c 
—— 2 not be admitted to the Executorſhip r; and likewiſe, ſo long as he 
cum in teſtamento may be Executor, which is aſſigned in the ſecond Degree, he that b 
de hæred. Inſtit. ft. | . ; 37 7 1.5 ang * | 
L. poſt aditam. C. de impub. & al. ſub. Graſſ. Theſaur. com. op. $. ſub. q. 9. 
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Of the Forma of Titinms op 


8 appointed in the third Degree, i 
. egree, is excluded : — — 
or cond is repelle „is excluded: So b 6 
2 ͤ ETD 
* . : r „ quamdi , 
N 1 And if the (7) Teſtator do inſtitute divers ] | 5 Zaſ.in d. Tat. iy 
| = one or more, ſo long as an ivers Executors, ſubſtituti Ub. c. 1. n. 3 
n may be Executor the. y one of them which was firſt inſti ß 
+ the Teſtator r. - ubſtitute is not to be admitted mp inſtituted, —_ 
ny Subſtitute; f ppoint to every Executor firſt inſtitute ; unleſs (8) : L. quidam de im- 
ubſtitute; for then any. one of inſtituted, his ſeveral pub e im- 
he bein able or fuſi O thoſe firſt inſtituted ws eral Pub. & al. ſub. C. 
8. refuſing to be E Executors Zaſ. ind. Tra. de 
74 etch the other Wh xccutor, his Subſtitute is to be » NO ſubſtit. e. 6. ve . 
Fi ee xecutors firſt inſtituted u: Whe o be admit- quints - coneluſio. 
the Execut orſhi r in the firſt Degree la whell (9) were „ 
ip, all the Subſti y undettaking n. 187 . vulg, ſub. 
of J itutes are od es INS n. 18 10 
which be placed in the ſecond De b excluded; not only thoſe hee g. 2 de 
1 cee in the Third and Fourth * * — alſo thoſe which be pla N _ 
of WT tor undertaki 7 Inſomuch, tha 1 2 Zaſ. in d. Trad: 
ore ceutors — 40 * do afterwards die wal | e Has. bo ſb cx er. 
W. WW thi | ill remain excluded y W he Exe- bro 5. coneluſ. 1. 
be er — is to be 3 RI ane of = Bar: in Len d 
ber The Reaſon i” for th deceaſed, not adminiſtred * reſt of the vulg.& pud-fub. . 
ſti- WE cutors — at they which are ſubſtituted, a er- mb Dek. in l. 
* er ere 1 5 3 5 to ſay, If he which is 1 Exe- poſt aditam. C. x 
- he fore he that was f » will not, or cannot be Rect. r & ak Tabs 
ldi. c that was firſt inſtituted lawfully, un ren a, Where- y I. oft ate; 
. p, cannot be ſaid to be 11: y, un ertaking he Be wp L. poſt aditam. C. 
tors . expireth, and! unwilling or unable; and xecutfor- de impub. 4 fuß 
| , and is become deficient: Withor ; and ſo the Condition & Sichard. in can i 
whereof, that is to fay, unlef. . Without the Kccbmplihment Lin. vert ion ds 
5 ed 32 of r 
3 not, or cannot be E Executor in the firſt Degree, wi _ 1 
2 Thing b. Howbeit, if ( cutor, the Subſtitute cannot clai 2 will g 3 
Fr. gte, be deprived of the ir) the Executor inſtituted in the firſt 8 = Executor, mum | 
: in not performing the Wi xecutorſhip, by Reaſon of his N ieee: Odofred.& 
Mewiff, g the Will, then is the Subſtitate to be egligence coin ache 
3 Subſtitate to be admitted e; in d. poſt. aditam. 
ply, ; 3 »Þ Conſtat. alias a 
rart 
ly, 
TY zut 159 b 
ven ut I uppoſe he is not to be excl 8 | 
Ifa | ecutorſhip f: Likewi gu a certain Time, to tak vs 4 2006, Nn, utile illos in hac re 
4% pf: Eikewiſe, if he that is firſt inflituted, « refuſe the Ex- pers Trad. 
ute ot — 24f. ii & 
„cannot be Exe- de rior Tra. 
dune mitted, as if the fc 8 
= | ever * e had refufed 8, And finall ad- « Bar. in d. L I. de 
ould Calb not exwelbd.. if he Ke would have ſubſfitute er? Vols cal... 
. 10 . 5 -r 2 in the . io co 0 
with Caſe expreſſed; there In ſame, as well as i " E nis eſt; — 
when Caſe had been ex preſſed b ifute is to be admitted, as if * 1 the Grail. Theſkur.com: 
from red. f. am opiĩni d i . 8 55 1 5 wg nn 
red: fr opinionom dieit effe commu WIR © Jaſ. in L. quam- 
vhich | l polt cum ZaC ind. Track. de-fabh, 6. 1. verb. prince flu, bar © Fay =p acquir. be- 
5 Tho 3 F primus effectus. 1 Bar, K _ 2 1. ff. de 
can in ſuch — Coneluſien is, That (1 2) the Subſt; upra. 
1 bim that and Quantity of the Teſtator's G * ſhall ſucceed 
hat is more or leſs Nay < _— - Executor in the fol 9 — . 
er the one Hal at if the inſtituted Perf mer Degree, be it 
. alf N 5 erion were made : w : 
| mitted Exccuto of the Teſtator's Goods, the S Mi made Executor L. 1: C. di impub: 
Ginted | -utor of the other Half; or if the inlt ee be ad- dt — n 
| | 2 ſtute it. de vulg. ſub. 
| | | Perſon were I. ſi 2 7 2 


made vulg. & pup. ſub. 
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. . | , 2 nn 

made Executor of a third Part, or of Goods in a certain Place, the 

. OD. in $5 by Subſtitute ſhall ſucceed and be admitted accordingly k. And (13) 

plures. de vulg.ſub, if divers be ſubſtituted to one, they ſhall ſucceed equally ; but if th 
fame Subſtitutes were alſo inſtituted Executors, and that unequal! 

(tor that perhaps to ſome more, to ſome leſs is allotted:) In this Caf; 

if any of the inſtituted Executors will not, or cannot be Executor 

the Portion of that Exccutor ſhall not be equally diſtributed g. 

mongſt the ſubſtituted Executors, but according to the Portion of 

the firſt Aſſignation; that is to ſay, he that is an inſtituted Executot 

of a greater Part, ſhall be Subſtitute of a greater Part; and he that 

! Bald. Paul. de was inſtituted of a leſs, ſhall be Subſtitute of a leſs !; (a ratable and 
r, & juſt Proportion obſerved.) The Reaſon is, becauſe the ſame Aﬀec. 
aliis, ſub.C.Mantic, tion is preſumed in the Subſtitution, which was in the Inſtitution ®, 


de conjeR, ult. vol. 3 
lib. 5. tit. 1. n. 20. ® Minſing. in d. f. & fi Inſtit. de vulg. ſub. per L. licet imperator ff. de leg. i. & l. 


Publius. 9. Titio. de cond. & demon. & Mantic. ubi ſupra. 


Notwithſtanding, if (14) the Executors unequally inſtituted, be 
ſubſtituted to a Legatary; then in Caſe the Legatary will not, or 
| cannot have the Legacy, the ſame ſhall be equally divided amongt 
n L. Unie. g. ſed ut the Subſtitutes n. | | 


manifeſtetur. C. de i 5 8 
eadem tol. & ibi Paul. de Caftr. Sichard. in d. L. I. de impub. & al. ſub. col. 5. ver. nec movet. 


Or if the Subſtitutes be cqually charged by the Teſtator, then al- 


— — ſo they ſhall ſucceed equally,” notwithſtanding they were unequally 


de rebus dub. ff. inſtituted 9. 

Dec. in d. Lx. no. Or if the Perſons inſtituted Executors in the firſt Degree, be aflign- 
ed conditionally, the Subſtitutes aſſigned ſimply ſhall not be chat 

L. fi ſub. condi- ed with the Performance of that Condition P, unleſs they be ſubſtity 


nn conditional Legatary; for then the Condition expreſſed in the 
Imol. & alii, fl. Et former Diſpoſition, is underſtood to be repeated in the Subſtitution; 


hae eſt communis and therefore the Subſtitute cannot obtain the Legacy, without the 


ſententia, ut per | n J > 
1 ended Performance of the Condition 4. Or unleſs the Condition, cxpreſſed 


ulr. vol. lib. 10. tit. in the Conſtitution, conſiſt in giving; for then it is repeated in the 
3 LI. Subſtitution. As for Example; the Teſtator doth make thee his 


q Dec. in d. 


de impub. & al. Executor, if thou ſhalt give Ten Pounds to 4. B. And if thou do 
ſub. C. in fin. I. 1. not, then he doth appoint another to be his Executor. Though 


. ſecundo, C. p 
| poſer quad thou refuſe to give 'Ten Pounds to 4. B. yet cannot that other be 


tamen intellige ut Executor, unleſs he give Ten Pounds to C. D. r becauſe this Cond: 


Mantic. de con- . * n 
Jed. TIS tion of giving, expreſled in the Inſtitution, is underſtood to be repeat: 
tir. 6. n. 9. cum ſeq. ed in the Subſtitution ſ. 


r Menoch. de præ- ; 
ſump. lib. 4. pref. 177. n. 28. Jaſ. in L. licet imperator. de leg. 1. ff. n. 43. Ratio eſt duplex. 1. quis tt 


lis conditio habet vim relicti: Altera, quia ſi teſtator gravavit hzredem primo loco quem magis dilexit, mul- 
to magis hæredem ſecundo loco, quem minus dilexit. Jaſ. ubi ſub. 


Or (15) if in the Subſtitution, the Perſons ſubſtituted be not all 
named by one Name appellative, but every one ſeverally by his own 
proper Name, then notwithſtanding they were firſt inſtituted Exec 
tors of uncqual Parts, the Diſtribution amongſt them as Subſtitutes 


I. nonnunquam ought to be equal *, 
ff. ad Trebel-& ibi 
DD. Viglius, & Minſing. in $. & ſi Inſtit. de yulg. ſub. 


By Names appellative in this Place, I underſtand every Name 


which is common, or may comprehend divers Perſons, or all Names 
| 4 except 
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except the Chriſtian-name or Surname of any Perſon : 5 pr aa yr 
Teſtator doth inſtitute his Executors, his Children, his Brethren, his 


' Kinsfolks, all which I do account Names appellative in this preſent 


Caſe u. The Cauſe of the Difference (as molt do think) is the Force "Sichard.pbſt Paul: 
of this Word Aud, which Word being moſt commonly uſed, and al- g. L. I. ts input 


| moſt neceſſary, whereſoever the Teſtator doth ſubſtitute divers Per- & al. ſub. e. n. f. in 
| ſons by their ſeveral proper Names, the Nature and Force thereof is fn. AMandng K el. 


ſuch, as it doth make equal Diſtribution *; without the which, the „ 
Subſtitution ſhall be proportionable to the Inſtitution ; inſomuch, * Paul. os CO 
that if the Teſtator do ſubſtitute divers by their proper Names, with- | ICED 
out that Word Aud; as if the Teſtator ſay, I ſubſtitute the Two Johns aliis ſub. C. 


at Ve. In this Caſe the Executors being inſtituted unequally in „ Idem Caſtrenf af 


the firſt Degree, the Subſtitutes are to ſucceed unequally likewiſe J. Sichard. in d. L. 1. 


But what (16) if the Teſtators do ſubſtitute by both Kinds of 


| Names, as well by the Appellative, as by the proper Names; or, 
| what if ſome be ſubſtituted by the proper Names, others by ſome 


Name appellative : What if it be doubtful by whether Kind of Name 


they were ſubſtituted. Whether in theſe Caſes, ought the Subſti- * Has queſtion. cum 
| tutes to ſucceed equally, or unequally, according to the Proportion multi, aliis expe- 
of the Subſtitution * 2 | 


ditas habet Jaſ. iti 
d. L. 1. 


When the Subſtitution is made by both Names jointly, we are to 


conſider, whether the Names appellative, or the proper Names have 


the firſt Place in the Depoſition: For if the Appellative go before, 

then the Subſtitutes are to be admitted, as if their proper. Names 

were not at all expreſſed, that is to ſay, according to the Proportion 

of the Inſtitution : But if the proper Names enjoy the firſt Place, then 

the Subſtitutes are admitted equally, notwithſtanding their unequal — 

Inſtitution . | | | A af. & Sichard. in 
; 1 3 ' d. L. 1, quz opinid 

communis eſt, quam etiam adverſus Curtium defendit Viglius, in d. $. & fi ex diſparibus. Inſtitut; de vulg; 

& pupil. ſub. n. 7, | 


When (17) ſome be ſubſtituted by their proper Names, others by 
Names appellative ; they which be ſubſtituted by their proper Names, 
do ſucceed equally : The others according to the Proportion of their; Jaſ. poſt. silicet. 
Inſtitution b. . an 

When it is doubtful, by whether Names they be ſubſtituted (for 
that perhaps the Witneſſes do not remember what Manner of Words 
the Teſtator did uſe: ) In this Caſe, they ſhall ſucceed according to 
the Proportion of their Inſtitution ©, Bar. in I, 1..d6 


| I? vulg. & pupil. ſi 
Jaſ. & Sichard, in d. L. 1. c. de 24 K al. Fre 


| 
| 
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8 XX. How many may be appointed Executor | 


1. Either one alone, or more Perſons may be appointed Excy. 
FOTS. * | 

2. What if the Teftator make all the Morld his Executor. 

3. What if = ſay, I make the Poor my Executor, or the Churcl, 
or my Kin. 

4. Where divers be named Executors, all are to be admitted, ani 
not one without the reſt. 

F. The Extenſions of this former — 2 

6. The Limitations of the ſame Concluſion. : 

7. Whether the Executor of the Executor, is to be joined ajjh 
the Executor ſurviving. : 

8. What if the Executor ſurviving die Inteftate. 

9. The Executor of the Executor, may ſometimes be ſued as Exe. 

cator in his own Wrong. | : 

10. thy Impediment be not long, the Executor is to be ex. 

efte | $2 

II * of the Executor may execute when the reſt refuſe. 

12. Whether the Co-Executor be excluded by bis Refuſal before the 

Ordinary. . 3 
13. Other Caſes wherein one Executor alone may ſue, or be ſued, 
without hi, Fellows. Phat COT Os 

14. Whether one Executor may ſue another. 

15. Certain Caſes wherein one Executor may ſue another. 

16. How the Goods are to be diſtributed among ft the Executors, 
to whom the Teſtator giveth the Reſidue. 

17. If the Teftator make the Child in the Mother's Momb Execs 
tor, and the Mother bring forth two or three Children at one 
Birth, they are all to be admitted Executors. 

18. If the Teftator do bequeath an hundred Pounds to the Child 
in the Mother's Womb, and the Mother is delivered of two or 
three, whether are each of them to have an hundred Pouni,, 

or but one hundred among ft them ? = 

19. What if the Teſtator make his Wife and the Child in her 
Womb, Executors, willing that if it be a Man-child, he 15 

| have two Parts of the Reſidue of his Goods, and his Wife 
but one? And if it be a Woman-child, then his Wife to have 
two Parts, and his Daughter but one. Admit now the Mc 
ther have both a Som and a Daughter at one Birth; how art 
the Goods to be diftributed ? | | 

20. Caſes in Law concerning Co-Executors. 


ly, Either one Perſon (1) may be appointed Executor alone, 
* $ & unum. Inftit. Þ » or divers Perſons together *, even as many as the Teſtatot 
-— os infitv- liſts to appoint ; ſo that (3 the Number be not infinite, as to ſa), 

. I do make all the Men of the World my Executors b: For to f 
» Porcius in d. N & point Executors in that Sort, were an Argument that the 'Teſtator 


unum qui refert 


hane opinionem eſ- Were not of perfect Mind and Memory e, Beſides that, it is im- 


ſe communem, li- 


cet Graff. Theſaur. com. op. & Inſtitut. q. 13. exiſtimet contrariam eſſe magis communem , nempe hujuſnod 
iafitutionem mero jure ſubliftere, ſed re & etfeRu irritam, & inanem reddi, < Porcius in $ & . by 
| 3 1 


de exec 


indiſtin 


Thi 
Teſtat 
his Et 
Will 1 
are to 

The 
Admin 
the m. 
brough 
Abater 
to that 
ſet fort 
eutor u 
been ot 


th 


Perſons are to be admitted Executors k; and this Word or, in Fa- 1 


indiſtinte in utroque caſu non eſt verum. 
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poſſible 4 for all to execute, and therefore a void Aſſignation, at 5 
leaſt in Effect ©. But (3) if the Teſtator make the Poor his Exe- 4 Idem Porcius i- 


 eutors, or the Church, or his Kin, giving to them the Reſidue of **G1,g, in a. $ & 


his Goods, albeit he do not declare which Poor, what Church, or unum Graſſ. d. g. 

which Kinsfolks, nevertheleſs the Depoſition is not void, as elſe- 53: 3 

where is declared f. | vide Dyer, tol. 160. 
When (4) the Teſtator doth make divers Perſons Executors, they 5 

are all to be admitted to the Executorſhip, and not one alone | 

without the reſt 8; which Concluſion is diverſly both extended and s C. religioſa, 6 

limited. | 2 8 | | * de teſta. lib. 
The (5) firſt Extenſion is, that albeit the Teſtator do appoint his 

own Son, and a Stranger his Executors; the Stranger, if he can 

and will, is to be admitted with the Teſtator's Son: For howſoever 

in this Caſe, by the Civil Law, the Teſtator's Son is underſtood to 

be inſtituted in the firſt Degree, and the Stranger no more but ſub- 

ſtituted, or appointed in the ſecond Degree ; and fo to be admitted, | 

in caſe the Son cannot or will not be Executor h; yet by the Laws“ Gloſſ. & Bar. in 

and Cuſtoms of this Realm, it is otherwiſe, and both are to be 25 $ qui⸗ 


; 5 | recte ff. de 
admitted alike i. bb. & poſthu. Graff. 


| , 25 1 : Theſaur. com. op. 
F Inſtitutio, q. 20. n. 6. # Quippe ceſſante cauſa, & ratione juris civilis, nimirum inſtituendi neceſſitate, 
ceſſat & ipſius legis effectus e. cum ceſſante de app. extra. . | 


« 4b ? 


The ſecond. Extenſion is, That although the Executors be ap- 
pointed alternatively, or disjunctively: As for Example; the Teſta- 
tor maketh 4. B. or C. D. his Exccutors. In this Caſe both the 


b 9 1 * quidam, C. de 
your of Teſtaments, is taken for and, and fo it is in Effect |; as if —— 


the Teſtator had ſaid, I make 4. B. and C. D. my Executors, ſa- © de conject. ult. 


q 1 5 i 5 | 85 8 V I, lib. " 1 . 0 
ving in certain Caſes elſewhere expreſſed m. | . 
f ; bs - | And : : I'D, E nidam, & 
0 e ibid. Bar & Jaſ. = Infra 7. part. 9 9. & ibi tres extant a 


The third Extenſion is, That where there be divers Executors, 
the Action commenced by them, or againſt them, ought to be com- 
menced in all their Names, and not in the Name of ſome of them 
only a FN een TOC STIL: Shes 2) 't Jo. de Athon. in 


ni 714 9911105 ö legatin. libertatem 
t. n. 115. Intellige in executoribus hæreditatem adeuntibus, alias 


a." 


* 
14 
* 


„ 14 1 1 ; ; (2 7 
de execut. teſta. Brook. Abridg. tit. exe 
Ti i 44 


The Reaſon is, becauſe they all repreſent the Perſon of the 3 H. 6. fol. 6. 
Teſtator, therefore they muſt join in all Suits brought to recover 9 
his Eſtate, and as well thoſe who refuſed, as thoſe who proved the 
Will muſt be named; but where they are Defendants, thoſe only 


. : 1 


are to be named who proved the Will. | 
The Mother and her Son an Infant were made Executors, and Smith verſ. Smith. 
Adminiſtration was granted to her, during the Minority of her Son; Te 13% 101.5. C 
ſhe married again, and then her Husband and ſhe (as Executrix) ON 
brought an Action of Debt againſt the Defendant, who pleaded in 
Abatement, that the Infant was not named ; and upon a Demurrer 
to that Plea, it was held that the Plea was good; but if it had been 
ſet forth fpecially in the Declaration that there was another Exe- 
eutor under Age, though not joined in the Action, it might have 
been otherwiſe, e e 00-26 i | | 
Rr2 2m 


Of the Forms of Teſtaments. 


The (6) Limitations of the former Concluſion are many, bu 
they may almoſt be reduced to two, whereof the firſt is, when the 
*C. religioſa $ſane. other Co-Executor cannot be Executor ® ; the Second is, when he 
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＋ yes 1; will not undertake the Executorſhip P. For the better Underſtand. 

Domini, & Phil, ing of the which two Limitations ; Firſt, concerning the Former 

Franc. of them, we are to note, whether the Impediment be perperual o 
temporal. 


If the Impediment be perpetual, becauſe perhaps the Co-Execy. 
tor is dead, or perhaps ſuch a Perſon as is utterly incapable of an 
Executorſhip, then he that is living and able to execute, may be 

| admitted to the Executorſhip, notwithſtanding the Impediment ot 
2 D. 6 ſane & ibi- the Co-Executor 4, unleſs the Teſtator did will 1 that the 
1 ranc. & ahn one ſhould not execute without the other r; otherwiſe, if (7) ty 
* — be appointed Executors, and the one maketh his Teſtament, where. 
in he nameth his Executor, and dieth, his Executor ſurviving, In 
this Caſe the Executor of the Executor, is not to be joined with 
t D. 5 ne & ibi the Executor ſurviving; neither in the Execution of the Will . 
— Abridg tt. nor in Suits or Actions . And if the Executor of the Executor, 
Execur. n. 52. 16. have any Goods or Chattels in his Hand, which did belong to the 
firſt Teſtator, the Executor of the ſame Teſtator ſurviving, may 
» Brook. tit. Exe- have an Action againſt the Executor of the Executor for the ſame i, 
cutor, 8.95 Inſomuch, that if the (8) Executor ſurviving, do afterward die 
Inteſtate, yet may not the Executor of the Executor meddle with 
the Goods of the former Teſtator ; for the Power of the Executor 
| who died firſt, was determined by his Death, the other then ur- 

Brook tit. Exe- viving * ; and the Ordinary in this Caſe may commit the Admin; 
cutor, n. 149. ſtration of the Goods of the ſurviving Executor, who died after- 
| wards Inteſtate, to the Widow, or to the next of his Kin: And 
may alſo commit the Adminiſtration of the Goods of the former 
he Teltator not before adminiſtred, to the Widow, or next of Kin to 
1 Eodem n. 149. the ſame 'Teſtator 7. And (9) if the Executor of the Executor 

who died firſt, meddle with the Goods of the firſt Teſtator, he may 
be ſued by Creditors of the firſt 'Teſtator, as Executor in his own 

z Brook. Abridg. tit. Wrong 2. | TB: 5 
Executor u. a9. 99 If the (10) Impediment be not perpetual, but temporal; then we 
are to conſider, whether the ſame be like to indure for a long or 
for a ſhort Time: If the Impediment be like to continue long, for 
that perhaps the Co-Executor is beyond the Seas, or in ſome Þy- 
Jo. And. & Phil. place far diſtant *, or for that peradventure the Co-Executor is yet 
Franc. ind. $ ſane. unborn, or but a Babe (for ſuch. Perſons may be named Exec 
Þ Ur infra part. 5. tors b;) then the other Executor is to be admitted in the mean 
>. 8 Time e; for the Law would not that Mens Teſtaments or laſt 
i ane. & PP. Wills ſhould be deferred, but with all convenient Speed executed 


bid. | 
a Frane. in d. h and performed d. But if the Impediment be but of a ſhort Tims, 
ſane. then the one Executor is to expect his Fellow, and is not in 


e Idem Franchus mean Time to be admitted alone to the Executorſhip ©. 


ſt. Jo. And. in d. : | A . | 
1 quod tamen verum eſt in Executoribus nudis non in mixtis. Simo d. Pretis. De Interp. ule. yok 


L 19. vol. 5. 


When 1 1) the Executor may undertake the Executorſhip, but 
doth refuſe ſo to do; then is the other Executor to be admitted a. 
lone, and may execute the Will, or commence any Suit, or * 

ITE | 7 


one, 


„ _ Ms a „ 


—_ 
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alone, as if none other had been named Executor f. Which Con- * D. c. religioſa, $ 
cluſion is true, if the Executor refuſing do ſtill perſevere in his Un- ſane. de teſta. lib. 6, 
willingneſs ; but (12) if he alter his Mind, and afterwards become | 
willing, then ſo long as the Executor who proved the Will, is li- 

ving, (his former Refuſal before the Ordinary notwithſtanding) he 

may by the Laws and Cuſtoms of this Realm, join with the other 

Executor, who proved the Will 5. And if he releaſe any Debt ; Brook. Abridg. tit 
due to the Teſtator, the Releaſe is as ſufficient, as if he had never Executor, n. 38. & 
refuſed b. Which is to be underſtood, if he releaſed before Judg- W Renk. d. tit. n. 
ment; but after Judgment, being no Party in the Suit, he cannot 117. & n. 177. Do. 
acknowledge Satisfaction, becauſe he was not privy to the Judg- mo _ Fay 
ment i: Or if one releaſe, and afterwards take Adminiſtration 25 *. 3 
of a Man's Goods dying Inteſtate, this ſhall not bar him, but * 5 x 
that he may recover the Debt, as Adminiſtrator unto him to 


whom the Debt was due k; the Reaſon is evident, becauſe «nom. Coke, lib. 5. 


the Right of the Action was not in him at the Time of the Re- Relationum,fo. 28, 


er EY Middleton's Caſe. 
leaſe l. ö ibid. 


Where there are ſeveral Executors, and one of them rœfuſeth yenflow's Caſe. 
before the Ordinary, and the reſt prove the Will; he who re- 9 Rep. 30. 
fuſed may adminiſter when he will, and therefore they who 
proved it, ought to name him in every Action; but if they 
all refuſe, and the Ordinary grants Adminiſtration to another, then 
'tis too late, for in ſuch Caſe they cannot afterwards prove the 
Will. | | | 7. 
Co- Executor, Cc. One of them proved the Will, and the reſt p,,m ver. Beat, 
refuſed ; he who proved it died Inteſtate, and J. S. took out Admi- Hardres 111. 
nitration, which he could not lawfully do; becauſe one of them 
proving the Will, made all of them Executors ; and that no other 
Perſon can adminiſter during their Lives. 5 «i 
R. made his Brother V. Executor, who made his Wife Lucy and Huna v. Lord Peter. 
one Todd joint Executor, and died; Lug alone proved the Will, 1 Salk. 311. 
and made teu Executors, and died; then Todd renounced the Exe- 
cutorſhip to V. and thereupon the Adminiſtration of the Goods of 
the firſt Teſtator was granted to TJ. S. but the Co-Executors:of Lu- 
cy infiſted that it ought to have been granted to them; and it was 
decreed by the Delegates, that Todd being joint Executor with 
Lucy, and ſurviving her, the Right of Executorſhip to JF. did 
ſurvive to him; which Right could not be deveſted but by this 
actual Refuſal, and then and not before both their 'Teſtator V. and 
R. the firſt Teſtator arc dead inteſtate ; and if fo; then the Ordi- 
nary might grant Adminiſtration to T. S. In this Caſe, the common 


| Lawyers held, that if one Executor refuſes before the Ordinary, 


and the reſt prove the Will, yet at Common Law, he who re- 
fuſed may at any Time "tome in and adminiſter; and though he 


| never acted whilſt his Companions were living, yet after their Death 


he ſhall be preferred before any other Executor made by a Co- 
Executor; but the Doctors of the Civil Law held; that a Refuſal 
is peremptory by their Law. os ore anno ER yd; 
To the two Limitations as aforeſaid may a Third be added, whereby 
one Executor may ſue or be ſued, without the other Co- Executor; 
namely, (13) when no Exception is made againſt the Proceedings 
by the Party n. Hereunto alſo may be added a fourth Limitation; = Jo. de Athen in 
| that legar. liberratem, 

; de execut. teſtam. 
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that is to ſay, when any one of the Executors doth ſell ſome of the 

Teſtators Goods for a Sum of Money; for then that Executor 

which ſold the Goods, may himſelf alone ſue for the Money due for 

"Brook. Abridg. tit. the ſame Goods n. What if the Teſtator make two Executors, where. 

Execut. n. 6 of the one refuſeth, and the other proveth the Will, who after. 

wards maketh others as Executors, and dieth. Whether may theſe 

Executors of the Executor, ſue for the Debt due to the firſt Teſtg- 

tor, or the ſurviving Executor who refuſed 2 It is holden, that he 

* which did refuſe the Executorſhip, cannot aſſume that Office after the 

Death of his Fellow Executor. And therefore the Executors of 

the deceaſed Executor, may ſue or be ſued for the Debt of the fr 

Teſtator, and not the ſurviving Executor, who 'did refuſe the Exe. 

* Dyer, fol. 160. cutorſhip, whilſt his Co-Executor lived. And this may ſtand for 

n. 42. a firſt Limitation, wherein one Executor may ſuc or be ſucd with- 
out the other. 5 | 

Furthermore it is to be noted, That when the 'Teſtator doth make 

divers Executors, if (14) any of them do get the Poſſeſſion of the 

Goods of the Teſtator, the other Executor hath no Action for Re. 

- Þ Brook. tit. Exe- coyery of the ſame Goods, or 0 Part thereof P; for one Executor 


cut. n. 98. part. 6. cannot for another. Howbeit, (15) if the 'Teſtator make divers 
„ Executors, and do bequeath to the one of them the Reſidue of his 
Goods; it is not only lawful for him, to whom they are bequeath- 

ed, to retain the ſame; but alſo, if the other Executor enter there- 

Brook. d. tit. Ex- unto, he is ſubject to an Action of Treſpaſs 1. Likewiſe, if the 
Teſtator do bequeath unto all his Executors the Reſidue of his 
Gobds, the ſame, ought to be equally diſtributed among them, 
In which Caſe, I ſuppoſe the Office of the Ordinary, to whom they 
C. tua nos de te- Are accountable, is of great Authority, if one of them ſeek to de- 
ſtam. extr. Brook. fraud another T. Which is to be underſtood whilſt the ſaid Execu- 
— 2 3. 4 tors be yet living; for if any of them happen to die, his Part ſhall 
accrue to the Executor ſurviving : Unleſs the Teſtator by his Will, 

did declare, 'That the Reſidue of his Goods ſhould be equally di- 

vided amongſt them. For theſe Words, Equally to be divided, in 

a Will, do make a "Tenancy in. Common. In which Caſe, if any 

of them die, the others ſurviving, yet nevertheleſs the Exccutors 

or Adminiſtrators of the Party dying, may recover ſuch Part of 

the Deceaſed's Goods undivided, as he himſelf ſhould have had, if 

A vr hens lib. he had lived f. Or if the Teſtator, making divers Executors, do 
arcliff'; Caſs, fol. bequeath to every of them a hundred Pounds, though one of them 
39. n. 5: ubi refert die, the others ſurviving ; yet that hundred Pounds ſhall not accrue 


ita ſzpivs Judica: unto the Survivors, but ſhall belong unto the Executors or Admini- 


tum fuiſſe, etiamſi 3 
nulla in faQo in- ſtrators of the Deceaſed, as a diſtin Legacy t. 


teryenit bonorum. 8. ; WE ; 
Ratio eſt quia non ſunt conjun&i nec re nec verbis, & ideo non eſt locus rei accreſcende 


itio. 
Far poſt. Bar. in L. hujuſmodi, ff. de lega. 1. n. 2. 


ecut. n. 104. 


But (16) what if the Teſtator make many Executors, giving 
them the Reſidue of his Goods, of which Executors he nameth 
one by his 2 Name, the reſt by a Name collective: As for 
Example; the Teſtator ſaith, I make my Brother and his Children 
my Executors, to whom I bequeath the reſt of my clear Good: 
Whether in this Caſe, ought the Father to have as much as all hi 


Children, or whether ought every Child to have as much as the 
Ft | Father? 


iving 
,meth 
\s for 
ildren 
,0005: 
all bis 
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Father ? I ſuppoſe, that in this Caſe the Reſidue of the Death's 

Part, ought to be divided into two Parts, and that the Father ought 

to have as much as all the Children u; for it is delivered for a * Ja\. in L= fin. de 
Rule, That where divers Perſons be comprehended under one Name 2 2 2 
collective, with another third Perſon, then all they which be in- & cont. 25. 4. 
cluded under that one Name, do repreſent one only Perſon x. Of * Jaf. in d. L. fin. 
which Rule, nevertheleſs there be divers Exceptions ; one is, when 3 conject. 
the Teſtator willeth the ſaid Goods to be equally divided amongſt quem. 3 
them v. Another is, when the Children were not born at the Time tium erit videre. 
of the Making of the Teſtament z. The Third, and that is gene- 1h Pingen 
ral, is when the Teſtator meaneth, that every Perſon ſhall have a ff. de tered. inftir. 
like Portion : For in thoſe Caſes the Rule doth not hold, but Bans conſil. 397. 
Diſtribution is to be made according to the Number of the Perſons ; L duften b 81 
that is to ſay, if there be three Perſons, then the Reſidue of the de reb. dub. f. 
Death's Part is to be divided into three Parts; and if there be four 3 _ ky 
Perſons, then into four Parts; and if there be more, then into more "rt nam ibi tra- 
Parts; every Part equal for every Perſon. 175 didit regulam ſep- 
Ik (17) the Teſtator do appoint the Child in the Mother's Womb daumen 
his Executor, and it falleth out, that the Mother doth bring forth 


two or three Children at that one Birth, they are all to be admitted 


Executors b. And as they are all to be admitted to the Executor-* Jaſ. in L. placet 
ſhip, fo are they all to enjoy the Legacy. And therefore if the # de lib. & poſth. 
Teſtator ſay, I do bequeath a hundred Pounds to the Child, in the ult. vol. Hb. 4. ri. 
Mother's Womb; and if ſhe doth bear two or three Children, the 8. n. 4. | 
Legacy is to be divided amongſt them e. But (18) if the Teſtator ſay, « paul. de Caftr. in 
if my Wife ſhall bring forth any Child, I give to the ſame an hun- L. qui filiabus, f 1. 
dred Pounds; and ſhe bring forth two or three Children. In this f. de leg. 1. 
Caſe every Child may obtain an hundred Pounds, if the Teſtators 
Goods do ſuffice to ſatisfy the fame a, unleſs it be proved, that it, p. I. aui 1, 
was the Teſtator's Meaning, that they ſhould have no more but an 5 1. & DD. ibid. 
hundred Pounds amongſt them © „ | e Text. in d. $1. 
What ſhall we ſay to this Queſtion? The (19) Teſtator maketh 
the Child in the Mother's Womb Executor, and willeth, That if it 
be a Man-child, he ſhall have two Parts of the Reſidue of his 
Goods, and the Mother but one; and if it be a Woman: child, that 
then the Mother ſhall have two Parts of the ſaid Reſidue, and the 
Daughter but one. The Will being thus framed, the Mother bring- 
eth forth a Son and a Daughter; how much of the Teſtator's Goods 
is due to each Perſon ? In this Caſe, every Perſon is to have a Por- 
tion anſwerable to the Rate or Proportion of the Teſtator f; that * 1. lafit. ff. de 
is to ſay, the Son ſhall have twice ſo much as the Mother, and the lib. & poſth. Man- 
Mother twice ſo much as the Daughter: For Example; the Reſi- d. 170. hg 
due of the 'Teſtator's Goods ariſing to ſevenſcore Pounds, the Son n. 12 
ought to have fourſcore Pounds, the Mother forty, and the Daugh- 
ter twenty: So the Mother hath double as much as the Daughter, 
and the Son hath double as much as the Mother. 
But what if the Will be as before, that the Iſſue Male ſhall 
have two Parts, and the Mother one Part ; and ſhe bringeth forth 
an Hermaphrodite, ſhall ſuch Child have as much as both Male 
and Female Children ? he ſhall not, but only the Portion due to 
the Sex that doth moſt prevail. FTE? 
Co. Executors being in (20) Law but as one Perſon, therefore the 
of one is the Act of them all, and the Poſſeſſion of one is ac- 
counted the Poſſeſſion of all, and the Payment of Debts by or to 
| one 
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one of them is the Payment of or to all of them; and the Sale N 
or Gift of the Teſtator's Goods by one, is the Sale or Gift of all. 1 

and likewiſe a Releaſe before Judgment of one of them, is a Re. 
| leaſe of all. | | di 
Pannen 'verl. Ene. Co-Exccutors had a Leaſe for Years, one of them ſold the Term. as 
Moot. "2.40. % and the Sale was adjudged good; becauſe each of them had n 
l 8 entire Power to diſpoſe it, both of them being poſſeſſed in the fu 
Right of one, 3 the Right of the Teſtator; and for this tio 
Reaſon one of them cannot aſſign the Term to another of them, E: 
becauſe he was poſſeſſed of the Whole before. firl 
See Further's Caſe, One Executor ſhall be barred by the Acquittance of his Co-Exe. wh 
aa verſ. Aline. cutor, becauſe each is entitled to the Whole, they being but a3 Lif 
2 Brownlow 153. One Executor to repreſent the Teſtator; the Law is the ſame where gon 
Keils. a3. S. P. one confeſſes the Action, for that ſhall bind the other for ſo much Inte 
| of 3 Teſtator's Eſtate, as 7 — 3 ww — Pa RD mei 
eck v. Wiebe. T. S. was bound in a Bond to the Teſtator, who made two Exe / 
| s. Ela 48. tors, and died; the Executor who had the Bond gave it up in S. nori 
ttisfaction of his own Debt, and died: The ſurviving Executor cutc 


brought an Action of Detinue againſt him who had the Bond; and upo! 
adjudged not good, for he might have releaſed the Debt ; and an 


therefore might diſpoſe the very Deed by which the Debt was ud 
created. | | = 
| 


XXI. The Executor of an Executor, and where he Year 
ſhall be charged, and what Actions are maintain- made 
able, by, or againſt him. 1 5 or 


g HE Executor of an Executor (where there is no joint Exc 
cutor) is Executor to the firſt Teſtator, and hath Right to 
all the Profit, and is liable to all the Charge, that the firſt Exe- 
cutor had, or was ſubject unto. But the one Teſtator's Goods, 
ſhall not ſtand charged for the other Teſtator's Debts, but each for 
e 7o On” Pl. his own *. | | "At 
Sc " n If an Executor of an Executor aſſume the Adminiſtration of the 
f © firſt Teſtator's Goods, he cannot afterwards refuſe the Adminiſtra- 
tion of the Goods of the latter 'Teſtator, but he may accept the 
> T, 17 Jac. C. B. Latter, yet refuſe the former, but not econtra b. 
EE An Executor's Executor ſhall not be admitted to adminiſter the 
e wer 30. Goods of the firſt Teſtator, where the firſt Executor refuſed to al. 
- * miniſter, or died before Probate, unleſs the Reſſduum bonorum, a 
e Dyer. fol. 372. ter the Debts paid, be given by the Will to the firſt Executor ©. 
F the Error aſſigned was, That the ſaid V. E. had brouglt 
— 2 15. an Action of Debt, upon an Obligation by the Name of , E. Ad 
| miniſtrator Bonorum & catallorum A. E. durante minori etate d 
I. E. Executor of the ſaid 4. E. Exccutor of R. Emry, and de- 
mands Judgment upon an Obligation of 29 J. made to the ſaid R. E. 
the firſt Teſtator: Whereas he could not bring an Action by ti 
Name, but as Adminiſtrator of R. E. For by this Adminiſtration 
committed, he hath no Authority to meddle with the Goods of tis 


H. 33 Eliz. B. R. firſt Teſtator. And for this Cauſe Judgment was reverſed d, 
Rob. Limmer verſ. | 2 
N Will. Emry, Crokc, part. Jo fol. 211. n. 2. 27 H. 8. 7. 


3 Executot 


*  » —— — — 


— 

Executor of an Executor cannot ſell the Land of the firſt 1 — _ 

Teſtator J. | | | tit. Teſlam. p 1 
There are two Executors, one of them maketh his Executor ahd 19 H. 8. fol. 4. 

dieth. Debt lieth againſt the Executor which ſurviveth, and not 

againſt the Executor of him which is dead Z. | *16H.6.26. * 
Two Executors, one of them proved the Will, the other re- Dy „ 

fuſed before the Ordinary, who thereupon granted Adminiſtra- 

tion to the other, who made his Executor, and died; and that 

Executor alone brought an Action of Debt for a Debt due to the 

firſt Teſtator; and adjudged that the Action did lie; for though he 

who refuſed might adminiſter at any Time, yet it muſt be in the 

Life-time of his Companion, and he being dead, that Election is 

gone; but where an Adminiſtrator got Judgment, and then died 

Inteſtate, his Adminiſtrator cannot have Execution on that Judg- 
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ment, becauſe he is not privy to it. 


And ſo is Brudnells Caſe, (viz.) an Adminiſtrator durante mi- Brudnell' Caſe. 
nori ætate got Judgment and died, having firſt made T. S. his Exe- 5 Rep. 9. 
cutor, who brought a Fire facias on that Judgment, and there- 
upon the Defendant brought a Writ of Error; and adjudged that 
an Executor of an Adminiſtrator cannot have Execution upon a 
E. obtained by the Adminiſtrator, becauſe he is not obliged 

y Law to pay the Debts of the Inteſtate. . | 

But an Executor of an Executor may avow for Rent due to the Wade v. Aab. 
firſt Teſtator; and this he may do proprio jure, (vis. ) Leſſee for rb: 271. 
Years rendring Rent, made E. G. his Executor, and died; and E. &. 
made T. S. her Executor, and died. T. S. diſtrained for Rent, and 
in Replevin he avowed jure ſuo proprio; and adjudged that this 
Avowry was good; and though it was inſiſted that an Action of 
Debt was the proper Remedy due in the Life-time of the Teſta- 


| tor, yet it was held that a Diſtreſs was proper by Reafon of the 


Reverſion which made the Privity, © 

. Deviſe of a Legacy to T. S. and the Teſtator appointed R. S. Nicholſon ver. Sher- 
and D. his Vife to be Executors, and died; the Husband made Y. _ Chanc. _— 
his Wife and . S. his Son Executors, and died; and T. & the 2 2 
Legatee exhibited a Bill againſt D. the Widow and her Son, wherein 


| he charged that the Eſtate of the firſt Teſtator liable to this Lega- 


cy was come to their Hands, the one being the ſurviving Executor 
of the ſaid Teſtator, and the other being the Executor of the dead 
Executor; and upon a Demurrer to the Bill by the Son, it was in- 
liſted that the ſurviving Executrix of the firſt Teſtator was only lia- 
ble, and that he (the Son) who was Executor of an Executor; was 
not accountable for the Eſtate of the firſt Teſtator ; but decreed that 
his Eſtate is liable into whoſoever Hands it came. 

Two Executors, one of them made T. S. his Executor, and died; Chamberlain verſus 
yet an Action of Debt lies againſt the Survivor; but it will not lie Chamberlain.1 Chan. 
againſt an Executor of an Executor upon a Suggeſtion of a Deog- f 3% Vent. 


ö 291. S. C. 
becauſe tis a perſonal Wrong; 


ſtavit made by the firſt Teſtator, 


and my Lord Hale was of Opinion, that it was obtained with ſome. 
Difficulty to allow an Action of Debt to be good againſt the Exe- 
cutor himſelf upon a Suggeſtion of Waſte by his Teftator : How 
ever, Chancery thought it equitable to make an Executor of an 
Executor liable to anſwer the Quantum of the Devaſtavit to the 
Creditors, ſo far as the Executor had Aſſets from his Exccutor ; 


S 1 | and 
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and about three Years afterwards the Parliament enacted, that a, 
Executor of an Executor ſhall be liable as his Teſtator would have 
been, where the Goods are waſted or converted. 30 Car. 2. cap, .. 

A Man makes two Executors and dies; one of the Exccutgr 
maketh an Executor and dies; the other ſurvives, and dies Inteſtate. 
'The Executor of the Executor ſhall not meddle ; for the Power g 
the Teſtator was determined by his Death, and the Survivor of the 


other; and the Ordinary may commit Adminiſtration cf the Gocg; 


e 32 UH. 8. Brook. 


ibid. part. 149. 


1 29 H. 6. fol. 45. 
Brook. ibid. part. 
99. 29. 21 Ed. 4. 
22. 10 H. 6. 26. 


41 Ed. 3. 30, 31. 


of the Executor which ſurvived, and of the Goods not adminiſtied 
of the firſt Teſtator e. And if the Executor of the Executor, who 
died firſt, meddle with the Goods of the firſt 'Teſtator, he may be 
ſued by the Creditors of the firſt Teſtator, as Executor of his oun 
Wrong f. But where there is no joint Executor, there moſt Thing; 
which concern the immediate Executors, extend alſo to the mediate, 
or more remote Executors ; and the mediate Executor in the fourth 
and fifth, or farther Degree, ſtands in like Manner Executor to the 
firſt Teſtator, as the firſt and immediate Executor, and may {ys 


and be ſued as the former. | 


6 Dyer, fol. 210. 


Deviſe that his Executors ſhall take the Profit of his Land, until 
the Heir ſhall be of full Age to pay Part; one of the Executoꝶ 
dies, after the Survivor maketh his Executor and dies; the Executor 
of the Executor, who died laſt, ſhall have the Profit, becauſe 'tis an 
Intereſt which ſurvives 8. | 

In Debt againſt the Executor of an Executor ; the Defendant 
pleaded, 'That the Executor's 'Teſtator had fully adminiſtred, and 
that he had nothing in his Hands at the Time of his Death ; and it 
was found, that he had Aſſets; whereupon a Feri facias iſſued to 
the Sheriff, and he returned, that the Defendant had nothing: And 
it was held, That the Sheriff ſhould be amerced, for he ſhall be 


eſtopped to make fuch a Return; and that it ſhould be no Preju- 


dice to the Plaintiff, for that the Debt ſhall be charged ſo long as 
the Record remains in Force, not reverſed by Error nor Attaint, 
And if he hath no Goods of the Teſtators, he ſhall be charged of 


his own proper Goods; for that when he pleaded that the fit 


* Paſch, 3 Eliz. 


Moor 3 Rep. fol. 


23. N. 81. 


Executor had fully adminiſtred, he did not deny, but that Aſſets 
came to him after the Death of his Teſtator h. | | 


6 W. 
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| 6 XXII Of an Infant Executor ; an Executor or Ad- 


miniſtrator durante minori atate ; where Adminiſtra« 
tion durante minori atate ſhall be good; what Acts 

done by ſuch an Adminiſtrator ſhall be good; and 

where ſuch Adminiſtration ſhall ceaſe and determine. 
Et econtra. e 


N Infant, how young ſoever he be, may be Executor 4, yet the · Brook. Abridg. tit. 
Execution of the Will ſhall not be committed unto him, un- Execut n. 11. tit. 
| Covortan. num. 36. 


til he attain the Age of ſeventeen Years: For Adminiſtration grant- 21 Ed. 4. 13. 


ed durante minori etate ceaſes, when the Infant Executor attains 
to that Age of ſeventeen Years b. And if it be a Female Infant, c. lib. 5. Prince's 
and married to a Man of ſeventeen Years of Age, or more; it is Caſe. 

then, as if her ſelf were of that Age, and her Husband ſhall have 


E the Execution of the Will, and Adminiſtration thereof e. This 


ND ons EIA Joe! the Brook. tit. Exec. 
Limitation of ſeventcen Years comes in by the Canon, not by i ed. 


| Common Law d,. 8 1 | fol. 17. lib. 5. fol. 


10 5 1 | 29. 6. Prince's Caſe. 
Prince verſus Simpſon. Cro. Eliz. 718, 2 And. 132. 4 Office of Execut. c. 18, 


An Infant was made Executor, and Adminiſtration was granted 


| to another durante minor £tate of the Infant, who brought Debt 


for Money due to the Inteſtate, and had the Defendant in Execution, 

and then the Executor came of full Age. It was moved, that the 

Defendant might be diſcharged out of Execution, becauſe the Au- 

thority of the Adminiſtrator is determined, and he cannot acknow- 

ledge Satisfaction; and it was ſaid, That he was rather a Bailiff to 

the Infant, than an Adminiſtrator. But the Judgment of the Court 
was, That though the Authority of the Adminiſtrator . was deter- | 
mined, yet the Recovery and Judgment did remain: . M. 29 Eliz. C. n. 
A. brought an Action againſt B. as Adminiſtrator of J. & during Goldsb. fol. 104. 
the Minority of C. Iſſue being joined, it was found for the Plain- 

tiff: It was moved in Arreſt of Judgment, that the Declaration 

was not good, becauſe on conſtat, whether C. were ſeventeen Years 

of Age at the Time of the Action commenced, at which Time the 
Adminiſtrator's Authority is determined : But it was adjudged, that 

the Plaintiff need not ſet forth that Matter ; firſt, becauſe the Plain- 

tiff is a Stranger to the Defendant's Power. Secondly, the De- 


| fendant by joining Iſſue, hath admitted that his Power doth con- « . 6 Jae. B. R. 


tinue f. 115 | Croft and Walbank's 
An Account brought by an Adminiſtrator durante minori ætate, d . Rer. 

againſt the Defendant, as Bailiff of ſuch a Manor; it was found for 

the Plaintiff, It was moved in Stay of Judgment, that it is not 

ſhewed that the Executor (the Ita) was within the Age of 


ſeventeen Years; and it might be, that he was above the Age of 


Seventeen, and yet under Age. Per Curiam, it ſhall not be in- 
tended, unleſs it be ſhewed, that he was above ſeventeen Years ; 
elpecially, when the Defendant hath admitted him to bring the 
Action, and had pleaded to Iſſue s, | 


8 M. ) Car. Welt 
verſ. Some. Croke. 
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Moſt of the Reſolutions before the Statute for ſettling Inteſtate, 
Eſtate are, that if it appear on the Pleadings, that the Adminiſtra. 
| * x Vernon 326. tor was more than * ſeventeen” Years old; in ſuch Caſe the Admi. 

niſtration is determined. © 515 
Majrr verſus Peck. The Adminiſtrator de Bonis non, Cc. durante minori tate of 
1 Tutu. 33. Rebecca Mood, brought an Action of Covenant againſt Husband and 

WWife, who was Executrix of her firſt Husband ; and the Plaintif 

averred that ſhe was under Ae; the Defendant pleaded in By; 

that after the laſt Continuance the ſaid Rebecca came of Age, (ei : 

Twenty-one ; ) the Plaintiff demurred; but it was never argued, he. 

cauſe he could not maintain his Demurrer ; for as ſoon as Rebecca 
came of Age the Action was determined, | 


Cale verſus Hodges, An Adminiſtrator durante minori etate of a young Woman exhj. 
1 Vernon 25. 
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bited a Bill in Equity, and an Account was decreed ; afterwag 
ſhe married, and thereupon the Adminiſtration, during her Ming. 
rity, was committed to her Husband, who exhibited a new Bill, to 
have the Benefit of the former Proceedings; to which the Defer. 
dant demurred ; and the Queſtion was whether this ſecond Admini. 
ſtrator could carry. on the Account ; it was objected he could not, 
becauſe ſuch an Adminiſtrator could not at Law take out an 
Execution upon a Judgment obtained by the firſt Adminiſtrator; 
but decreed that the Defendant ſhould put in his Anſwer, and that 
Matter ſhould be ſaved at the hearing the Cauſe. 

An Infant Executor cannot releaſe or diſcharge a Bond, without 
receiving the Money due thereupon. Firſt, Becauſe it will be a De 
vaſtavit, and charge the Infant Executor de boni propriis. Second. 
ly, It would be a Wrong, which an Infant by his Releaſe cannot 

do: And thirdly, Becauſe it is not purſuant to the Office of an Exe- 
cutor; but all Acts and Things which he legally doth according to 
H. 21 Elis. B. R. his Office and Duty of an Executor, ſhall bind him h. But if upon 
— Ader a ſingle Bond or Obligation, the Infant receive the Money, and 
Rep. fol. 146. 5 make an Acquittance or Releaſe, per Curiam, it is good, and the 
Rep. 27. Gee ie. Infant ſhould be bound thereb v. „ 7 | 
ee A Guardian recovered in Debt upon an Obligation made to an 
Infant; the Defendant paid the Principal and Coſts, and prays, that 
the Guardian be ordered to acknowledge Satifaction: The Court 
ſaid, that a Guardian, or Infant, or Executor, may not acknowledge 
Satisfaction for more than they receive; and for ſo much they or- 
dered the Guardian to acknowledge Satisfaction, and made an Or- 
8 der that no Execution ſhould iſſue out for the Reſidue i. 
Moor' Rep. fo. 852. Infant Executor, the Adminiſtration was committed durante ni. 
n. 1163. nori ætate, Debt was brought againſt the Adminiſtrator, the Infant 


H. 39 Eliz. B. R. cometh of full Age, and the Juſtices doubted much, if the Action 


4 | 5 . 
Nor Rep. fe gba. did not abate r. 15 
But where ſuch an Adminiſtrator is Plaintiff, and had got Judg- 


n. 648. Godb. 104. 
| ment againſt the Defcndant, and had him in Execution ; and after- 
wards the Infant Executor. came of full Age; it was moved that 
the Defendant might be diſcharged, becauſe the Authority of the 
Adminiſtrator (at whoſe Suit he was in Execution) was now deter- 
mined ; and he could neither give the Defendant a Diſcharge, nor 
acknowledge Satisfaction upon paying the Money; but the Court 


Godb. 104. 


held that the Judgment and Execution were in Force, and that if 


the Defendant would be relieved, he muſt bring an Audita 275 
4 2 17 rela; 


þ . 


. 
2 
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rela ; but my + Lord Hale was of Opinion, that if Execution had f 4 Lev. 37. 
been taken out after the Infant Executor came of Age, it had been 
wrong. : ; 4 . LE 125 N 8 e 

If an Action be brought by an Adminiſtrator drante minori «- 
tate, he muſt aver, that the Executor was ſtill within the Age of 
ſeventeen Years, otherwiſe it is an Error: But if an Action be | 
brought againſt ſuch an Adminiſttator, there need no ſuch Aver-, u 4 66; i 
ment *. A = „970. Carver verſus 
Haſelrig. Hob. Rep, fol. 251, Croke, part. 2. 12. C. lib. 5. fol. 59. Pigeot's Caſe. 


| Adminiſtration durante uinori ietate of an Executor, is not within. 
the Statute of 21 Hen. 8. to be granted of Neceflity to the Widow. 
of the 'Teſtator, becauſe there is an Executor all the while, other- 
wiſe, if the Executor were made from a Time to come a. m NM. 15 Jac. Briers 
Adminiſtratrix durante minors. etate of the Daughter Executrix, Res _ 8 
made divers Obligations unto the Creditors of the Teſtator, and af- Rai Ae 8.C. 
ter took Husband ; the Court was of Opinion, that ſo much of thnge 
Goods of the 'Teſtator's, as amounted unto: the Value of the Debts, 
aid, and undertaken by the Wife, the Husband might retain as, 
bis own. Ou. How the Caſe ſhall be, if the Wife die, for there the. 
Husband is no longer chargeable n. ol ae Paris 2 15 * Brier's 
4. made his Will, and thereby. ordered, that none ſhould have ibid. . 
any Dealing with his Goods, until his Son came to the Age of cigh- 


teen Years except J. S. Per Curiam, I S. was Executor during the 


Minority of the Son by this Will 6. 1 M. 2 & 48 EI. 
One makes an Infant his Executor, and dies, the Ordinary grants Fe Keighs 
2 . | a 3 : - , „part. 3. 
Adminiſtration to a Stranger, during the Infant's Minority; after, fol. 43. n. z. 
when the Infant came of full Age, he proved the Will: The Que- 
ſtion was, what Remedy the Infant ſhould have againſt the Admi- 
niſtrator for the Goods, s. Whether a Writ of Account, or Deti- 
nue, or have his Remedy againſt the Ordinary himſelf, to deliver 
him the Goods; per Curiam, he cannot have Account, but a Deti- 
nue, or he may ſue in the Eccleſiaſtical Court for the Goods p. i een 
r 52 — | CP. C. 86, 
Adminiſtrator durante minori tate cannot be charged as Execu- pa „ 
tor de ſon tort, where he waſtes the Goods, becauſe he had a law- land. Latch. 160, 
ful Authority to poſſeſs them; but when the Infant comes of Age, 267. See Brooking 
he may bring an Action of Detinye for the Goods in the Poſſeſſion rg. ie. 1 
0 | No DF 174. 
of ſuch an Adminiſtrator; but the ſafeſt Way is to charge him upon agen verſ. cref. 
the ſpecial Matter. ag ; 1 Side. 37. | 
Error of a Judgment in Debt upon an Obligation. The Error 
aligned was, becauſe the Plaintiff ſues by Attorney, where he was 
an Infant, and ought to ſuc by Guardian; but becauſe the Action 
was brought by him, as Adminiſtrator ; {@ that he ſued in auter 
droit; Infancy is no Impediment unto him, no more the Urlary ; 
and therefore he might well ſue by Attorney, and the firſt Judg- 
ment was affirmed 4 ; but if he is ſued, he muſt appear by Gzar- 
dian. Preſcot verſus Cotton. Poph. 130. | r. 38 Eliz. Rot. 
| HS 143. Bade verſus 


Starkey, Croke, part. 3. fol. 541. H. 37. Eliz. Rot. 251. Bartholomew verſus Dighton, Croke, part. 3. fol. 424. 
denied to be Lach. NICE | | / | 


There were two Executors, and one of them was an Infant, 3 
and whether he muſt be joined in the Action with the other as 112. f. C. 1 Les. 
Plaintiff, was the Queſtion ; it was objected that he muſt not, be- 229. S. C. 1 sid 
cauſe an Infant cannot make a Warrant of Attorney; and if he 9 _— C. r Vent, 

| bes he 


” —— 


— 
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tum, becauſe they both repreſent the Perſon of the Teſtator, and 
ſuc in the Right of another, and therefore the Infant muſt be joined 
_ WAI 1 | r | 88 

I 297+ ut where a gment was obtained by the Teſtator, the &i 

ae facia may be brought by that Executor alone who was of full 
Age; as where the Wife and an Infant were made Executors, and 
the Wife proved the Will, with a Reſervata poteſtatę to the Infant 
when of Age, and brought a Scire facias upon the Judgment, ſet- 
ting forth the whole Matter, and that another who was an Infant 
was likewiſe Executor, this was held good, becauſe the Infant could 


not prove the Will; and it would be inconvenient that the Jude. 


ment ſhould be ſuſpended till he came of Age. | 

Debt as Adminiſtrator to 4. L. durante minori ætate of V. L. the 
Executor upon an Obligation, and avers that V. L. was within the 
Age of Twenty- one Years; the Defendant pleaded an ill Bar; and it 
was thereupon demurred: But becauſe the Court was reſolved upon 
Conference with divers Civilians openly in Court, That the Power 
of an Adminiſtrator durante minors ætate, doth ceaſe at the Execu- 
tor's Age of Seventeen Nears; and that Adminiſtration committed 
after that Age of the Executor, is meerly void. And notwithſtand- 
ing this Averment here, the Executor might be above the Age of 
Seventeen Years ; and within the Age of Twenty-one. It was ad- 

„ H. 40 Elia. Pig- judged, that querens nil caperet, Oc". 


got verſus Gaſcoyn, f 
Croke part. 3. fol. 602. C. lib. 3. fol. 29. 1 Brownl. 46. S. C. 


An Adminiſtrator durante minori ætate of an Executor, cannot 

grant a Term of Years, during the Minority of the Executor: 

For ſuch an Adminiſtrator hath but a ſpecial Property ad commo- 

dum executoris, but not a general Property as another Executor or 
Adminiſtrator hath, and therefore his Sale of Goods, except they be 

bona peritura, or it be for Neceſſity of Payment of Debts, which 

he is chargeable to pay, it ſhall not bind: But he may ſue and be 

ſued, and yet his Authority is but a limited Authority. And there- 

fore like as if Letters ad colligendum bona defuncti were granted to 

one, then he may ſell ona peritura, as Fruit, or the like. It was 

. doubted, whether ſuch an Adminiſtrator durante minori ætate might 

He cannot aſſent aſſent to a Legacy, or the Executor; per Anderſon, an Executor 
to any Legacy, ex- of the Age of Eighteen Years may aſſent ; but whether the Aſſent of 


cept there be Al .©. IM . 
— pay Debts. an Adminiſtrator durante minori ætate be good, he doubted ſ. 


t H. 41 Eliz. Rot, | Ez” 
1097. Price verſus Simpſon, Croke, part. 3. fol. 718. vid. lib. 5. fol. 29. b. 2 And. 132. S. C. 
0 


Debt upon an Obligation made to the Teſtator, the Defendant 

pleaded a Releaſe made by one of the Plaintiffs, the Plaintiff re. 

lies, 'That this Releaſe was made without any Conſideration ; and 

he who releaſed, was within Age at the Time of the Releaſe made. 

8 It was thereupon demurred; and adjudged for the Plaintiff, That it 
: P. 40 Eliz. Rot. Was a void Releaſe, being by an Infant without Conſideration *. 


1945. Knot & Knot 
Executors verſus Barlow, Croke, part. 3. fol. 671. lib. 5. fol. 27. Ruſſe!'s Caſe. 


And yet it hath been held that an Infant maybe made Executor, 
and may give Releaſes and Acquittances concerning his Executor 


ſhip, and may ſell the Goods of the Teſtator, but then ſuch Reken 
3 8 mu 


he cannot inſtru him: Adjudged they may both fue þ — | 
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muſt be for a true and real Satisfaction made, otherwiſe 'tis voidj 
but the Sale is good, becauſe he is bound to pay the Debts of the Mr, Caſe, 
Teſtator ; and tho ſold under Value, yet it ſhall bind him notwith- 4 Leon. 113 
ſtanding his Nonage. | | . 

B. makes Katherine his Wife, and John his Son (aged one Year) 
his Executors, K. proves the Will alone, and marries the Plaintiff, 

and they (without the Son) bring Action of Debt, as Executors a- 
gainſt the Defendant, who pleaded in Abatement of the Writ, That 
John was made Executor with Katherine, and that he was yet a- 
live, and not named, &c. The Plaintiff replied, That John was not 
above one Year of Age, that Katherine had proved the Will, and 
had Adminiſtration committed to her, during his Minority, &c. 

e r e demurred; and adjudged for the Defendant, 


uod billa caſſetur. For that they are both Exccutors, and ought to 
be named in the Action u. | | 


T. 6 Jac. B. R. 
| Smith and Smith's 
Caſe. Yelyerton, Rep. fol. 60, 130. 1 Brownl. 101. S. C. 


Debt by Executors upon an Obligation made to their Teſtator for 
payment of Fifty-two Pounds; the Defendant pleaded, That he paid 


: the Fifty-two Pounds to one of the Executors in Satisfaction of the 
# ſaid Debt, and all Intereſt and Damages upon it; and thereupon re- 


cutor, 
cutor- 
eleaſe 

mult 


| leaſed to him the ſaid Obligation. The Plaintiff replied, That the 

Executor who releaſed was within Age: Per Curiam, this Releaſe 

| by an Infant ſhall not bar, becauſe the Infant being Executor, b 

| Courſe of Law is to have the Benefit of the Forfeiture of the Bond, 
and the intire Sum in the Bond, is a Debt due to the Executor; and 


the Infant being but one of the Executors, takes Part of the Money 

= (although it be all which was due in Conſcience) yet this Re- 

leaſe ſhall not bar him; but if he will take all the Money, and 

make a Releaſe, this is good: And if he will have Remedy, he M. 13 Car. B. R. 


| muſt have it in a Court of Equity, and cannot plead this Releaſe Stelen v. Latham. 


le: to ' c Croke, part. 1. fol. 
in Bar at Common Law. Judgment for the Plaintiff accordingly x. 40. N 8 


Debt againſt an Executor upon an Obligation of the Teſtator, the 


Defendant pleaded, that the Teſtator made him Executor until 7. S. 
ſhould come to the Age of Twenty- one Years, and in the mean Time 
keep all his Goods for him, and then deliver them unto him; and 


the faid J. S. then to be Executor, and ſhewed, that before the Ac- 
tion, J. S. came of Twenty-one Years, and he delivered Goods to 


him, which he accepted; it was debated by the Court, that if the 


firſt Executor waſted the Goods, how the Creditor ſhould relieve 


bhimſelf for thoſe Goods, the new Executor taking upon him the Ex- 


ecutorſhip, It was argued, that the old Executor did remain Exc- 1 T. 17 Jac. C. B. 
cutor, as to have an Action againſt them, for againſt the Vendees A E e. 


8 Rep. fol. 265. 
they can have no Remedy J. Dane 


a 5 I Roll. Abr. 265.8. C. 
If an Infant be made Executor, Adminiſtration durante minori | 


tate may be committed to the Mother; but ſuch an Adminiſtrator 

annot ſell the Goods of the Teſtator, except it be for Neceſſity of * | 

'ayment of Debts, becauſe he hath the Office pro commodo Infantis, yer. ee S 

ind not to his Prejudice 2. Rep. fol. 463. 
And yet he may bring an Action of Trover for the Goods of the S verſus Seth. 

0 eltator, for he hath not only the bare Cuſtody, but likewiſe the * Koll. Abr. 910 
perty of ſuch Goods. | 


4 1 
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But this muſt not be intended an abſolute, but only a ſpecial Pro- 
perty; for it hath been held, that he cannot ſell Leaſes which were 
Prince verſ. Simpſon, deviſed to an Infant Executor, without ſome reaſonable Cauſe; a 
antes. where there were no other Goods to pay the Teſtator's Debts ; and 
the Reaſon is, becauſe he hath only a ſpecial Property pro proficyy 
Execntoris, but he may ſell fat Cattle, becauſe thoſe are Bona pe. 
ritura. | | 


Miller verſus Gore. 


Godb. 104. cauſe he hath no Intereſt in his Eſtate. 


6. XXIII. Who ſhall be ſaid to be an Executor of his 


own Wrong; and what Act ſhall make him fo. 


N Executor of his own Wrong is he, that takes upon hin 
the Office of an Executor by Intruſion, not being ſo conſtituted 
by the Deceaſed, nor for Want of ſuch Conſtitution, ſubſtituted by 
the Court to adminiſter. And therefore, if a Man dieth Inteſtate, 
and a ſtrange Perſon takes the Goods of the Inteſtate, and uſe or fel} 
T. 2 Jac. C. B. them; this makes him an Executor of his own Wrong 2. And thoſe 
ST aſe. O. lb. to whom the Inteſtate was indebted, have no other Remedy for the 
Coke, lib.entr. 144. Recovery of their Debts, but to charge him as Executor de ſon tort, 
* But when an Executor is made, and he prove the Teſtament, and 
aſſume the Charge of the Will, and adminiſter: In this Caſe, if a 
Stranger takes any of the Goods, and claim them as his proper 
Goods, and uſe and diſpoſe of them as his proper Goods; this doth 
not make him an Executor of his own Wrong, becauſe there is a 
rightful Executor, againſt whom an Action lieth: And thoſe Goods 
which are ſo taken out of his Poſſeſſion, after that he hath admini- 
ſtred, ſhall be Aſſets in his Hands. And though there be an Execu- 
tor which doth adminiſter, yet if a Stranger taketh the Goods, and 
claim to be Executor, pay, and receive Debts, or pay Legacies, and 
intermeddle as Executor; in this Caſe, by ſuch expreſs Adminiſtra- 
tion as Executor, he may be charged as Executor of his own Wrong, 
> C. lib. 5. fol. 34 although there be another Executor de droit b. And by this Means he 
— makes him chargeable to all Suits by the rightful Executor, and to 
the Creditors and Legatees of the Teſtator, ſo far as the Goods 

which he wrongfully poſſeſſed did amount unto. 

When a Stranger Makes the Goods before the rightful Executor 
had aſſumed upon him, or proved the Teſtament ; in this Caſe he 
may be charged as Executor de ſor: tort : For the rightful Executor 

: ſhall not be charged, but with the Goods which come into his Hand, 

Lib. 5. ibidem. after that he aſſumed the Charge of the Will e. | 
Wikox verſ. Watſen, The Wife, who was Executrix to her Husband, made a fraudr 
Cro. Eliz. 405- lent Gift of his Goods, but kept them till in her own Poſſeſſion; 4. 
_— terwards ſhe married a ſecond Husband, and died; and an Adio 
being brought againſt him, upon Plene adminifiravit pleaded, i 
was adjudged againſt him; becauſe the Gift being fraudulent, de 
Property of the Goods ſtill remained in his Wife, and he having 
paid Legacies ſince her Death, made himſelf Executor de ſon im, 

and ſo is liable to the Action. 

1 He that takes the Goods of the Deceaſed, to ſatisfy his own Debe 
B R. Gels Caſc. or Legacy, is chargeable as Executor of his own Wrong 8 an Et 
tit. 5. fol. 30. ö. Cro. Eliz. 530. S. C. Moor 527. S. C. 
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de ſon tort cannot retain, to ſatisfy his own Debt ©, for great * M. 6 Jac. Alexan- 
— would inſue thereupon: For every Creditor, (and e- Bent . 2 1 
ſpecially when the Goods of the Deceaſed are not ſufficient to ſatisfy 103. velv. 137. S. C. 
all the Creditors) would contend to make himſelf Executor of his 1 
own Wrong, to the Intent, to ſatisfy himſelf by Retainer ; by which Godbolt. fol. 217. 
Means others would be barred; and it is not reaſonable that any 3 my 2 
ſhould take Advantage of their own Tort: But all loyal Acts which 9% 74/977 Cafe. 
an Executor of his own Wrong doth, are good. | 
In an Action againſt the Defendant T. S. as Executor, he pleaded 2 
that E. G. made a Will, and that he (the Defendant), ſaſcepto ſuperr- 
ſe onere teſtamenti, did pay ſeveral Sums due on Specialties, and 
that the Teſtator owed ſo much to this Defendant's Wife, and that 
he retained ſo much of his (the Teſtator's) Goods to ſatisfy that 
Debt, and had not Aſſets ultra; and upon'a Demurrer to this Plea 
it was adjudged ill, becauſe for any Thing appearing to the contra- 
ry, the Defendant might be Executor de ſon: tort, and if ſo, he can- 
not retain. | BY 
If a Wife named Executrix, or not Executrix, take more ___—_ 
this is 
an Adminiſtration : But if by the Aſſent or Delivery of the Executor, 


* 


f 33 H. 6. fol. 31. 
g Office of Executor, 
c. 3. 1 Eliz, Dyer 167. Porter's Caſe, Brooks, tit. Adminiftr. p. 6. 


If one do either pay Debts of the Teſtator's, or receive Debts, or 


| make Acquittances for them, or demand the 'Teſtator's Debts as 


Executor, or give away Goods which were the 'Teſtator's, or deli- 
ver Money of the Teſtator's for Fees about proving the Will, or 
being ſued as Executor, do take it upon him, and plead in Bar as an 
Executor. All theſe are Adminiſtrations, and will make him Exe- 


| cutor of his own Wrong; although there be an Executor or Admi- 


niſtrator of Right: But if he pays Fees or Debts only with his own _- 
Money, he is not. | | 


But obſerve, That if one hath Poſſeſſion of Goods as Overſeer, or © : 2d4 


| by Letters ad colligendum, or by Will, which is revoked, or by 


Reaſon of Expences circa funeralia ; or if a Feme Covert refuſe after 
the Death of her Husband: All theſe, where an Action is brought a- 


| gainſt them, ought to plead tho Special Matter, without that, that 
| they adminiſtred in any other Manner; but he which claimeth an 


s 33 H. 6. 31. D 

Intereſt, ought to conclude abſque hoc, quia ut Executor 8. fol as * 
If the Biſhop grant to B. /iteras ad colligendum, & ad venden- | 

dum ea que peritura efſent & compotum inde, Gc. He to whom 

the Letters are granted, ſells the Goods of the Inteſtate guæ ent pe- 


| 1itura, He is Executor of his own Wrong h. g Eliz. Dyer, fol, 


If a Man make a Decd of Gift of all his Goods and Chattels to 
another, and dieth Inteſtate ; and this Deed is fraudulent, or but in . 
Truſt, and the Donee after the Death of the Donor doth diſpoſe of 
theſe Goods and Chattels. By theſe Means he ſhall he an Executor 
of his own Wrong i. | | "i Goldesb. fol. 116. 


EE | N. 12. Brownlow, 
1. fol. 384, 385. M. 36, 37 Eliz. Rot. 1028. Kitchin verſ. Dixon. Noy 69. 8. & 


| Where a Man is Executor of his own Wrong, though Adminiſtra- 
tion be committed to him afterwards, or to a Stranger; yet the 


ort is not purged, but may be charged as Executor of his own. | 
1 l Wrong, 
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Wrong, becauſe he hath once ſubjected himſelf to an Aion; and 


& p. 39 Eliz. C. B. therefore ſhall not diſcharge himſelf by Matter Ex poſt facto k. 


Bradbury V. Reynel. 
Croke, part 3. fol. 565. 21 Hen, 6. 8. 9 Ed. 4. 47. 2 R. 3. fol. 20. Ketw. 59. 


An Executor of his own Wrong may be ſued for Legacies, as wel 
as a rightful Executor, per Popham & Telverton; but William 
1 Noy's Rep. fol. 13. doubted of it l. | 
A Woman Executor took a Husband; afterwards they are divor- 
ced cauſa precontrafius; the Woman appealed to the Court of 
Delegates, pending which Appeal, the Husband did intermeddle 
with the Goods, and afterwards the Wife died. It is a Ongre, 2. 
Mar. Dy. fol. 105. If this Intermeddling ſhall make him an Exe 
cutor of is own Wrong. Sce Lib. 5. Coulter's Caſe. That it is an 
Adminiſtration; for the very Intermeddling with the Goods, is that 
m 2 Mar. Dyer, lib. Which gives Notice to the Creditors, againſt whom to bring their 
5. Coulter's Caſe, Action m. | 
Executor de ſon tort cannot bring an Action, becauſe he cannot 
produce any Will to ſupport it, but he will be ſeverely puniſhed for 
a falſe Plea ; as for Inſtance ; if he plead Ne aunque F xecutor, and 
'tis found againſt him, the Execution ſhall be awarded for the 
whole Debt, tho' he meddle with a 'Thing of a ſmall Value. 
Debt brought againſt B. as Executor of his own Wrong ; he plead- 
ed Ne unque Executor, and it was found againſt him, and Execy- 
tion was awarded againſt him, for the whole Debt, oi. Sixty 
Pounds for his falſe Plea, although, in Truth, he had not inter- 
» Noy'sRep. fol.6g. meddled, but with one Bedſtead ot ſmall Value; and it was ſaid ſo 
GouldL. 116. S. C. to be adjudged 40 Elig. C. B. in Kitchin and Dixon's Cafe n. 
The Executor of his own Wrong renders himſelf liable to the 
Action, not only of the right Executor, but alſo to the Suits of the 
Teſtators Creditors; yet but only ſo far as the Goods which he ſo 


* 6H.8. Dyer, fol. a. wrongfully adminiſtred, do amount unto “. 


T. 20 H. 7. Kelw. 
f. 63. M. 3 Car. B. R. Whitmore v. Porter. Croke part. 1. 89. 


r 2 "24s 
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If a Man perform only Acts of Charity or Humanity, as to bury 
the Body of the Teſtator, or feed his Cattle, or preſerve them by 
'Taking them into his Cuſtody, or diſpoſe of them only about the 
Funerals, or make an Inventory thereof; he doth not hereby make 
* ESE himſelf an Executor of his own Wrong, when there is an Exccutor 
Adminiftr. n.6. 28. or Adminiſtrator of Right p. | 
If a Man lodge in my Houſe, and die there, leaving Goods there- 
in behind him, I may keep them till I be lawfully diſcharged of 
them, without making my ſelf chargeable as Executor of my on 
Wrong; for it will no more charge me, than if I took an Inventor) 
+ Kelw. fol.63. of the Deceaſed's Goods 4. 
Whitmore v. Porter. E. P. is charged as Executrix de ſon tort Demeſn for Taking of 
Cro. Car. 58. divers Goods into her Hands to the Value of 400 J. and ſells them by 
the Aﬀſent and Direction of J. P. her Son, who afterwards takes Let 
ters of Adminiſtration, and paid the juſt Debts upon Specialties, & 
far as the Goods of the Inteſtate amounted unto, as well to the 
Value of the ſaid 300 J. ſold by his Mother, as of all the Goocs 
whereof the Inteſtate died poſſeſſed; the Defendant pleads Pine it 
miniftravit. The Queſtion was, whether E. P. ſhould be charged 
as Executor of her own Wrong; and adjudged that ſhe ſhould pi 
3 1 5 


Parr IVo Of the Forms of Te aments. 85 323 


be charged, but that the Plaintiff ſhall be barred: For the Action 
being brought after the Adminiſtration committed, and when ſhe 


was chargeable for thoſe Goods to the Adminiſtrator, and when the 


Adminiſtrator hath fully ſatisfied in paying the Debts of the Inte- 
ſtate, as far as the Goods of the Inteſtate amounted unto; it is not 
Reaſon ſhe ſhould be charged by the Plaintiff, for then ſhe ſhould 
be double charged, g. To the Adminiſtrator, and to the Credi- 
tors; neither is it Reaſon, That more ſhould be ſatisfied out of the 
Goods of the Inteſtate to the Creditors, than ſuch Goods amounted 
* unto, and ſo much being paid, they. ought not to have more; but 
il the Action had been brought againſt her before the Adminiſtrator 
had fully adminiſtred, it might have been otherwiſe. 
In the Caſe laſt mentioned, the Court would not allow that an 
Executor de ſor: tort ſhould be doubly charged, once at the Suit of 1 venc.*245. 
a Creditor, and again at the Suit of the rightful Adminiſtrator ; but 
© this was againſt the Opinion of the Chief Juſtice North. [. An Exc- 
= cutor de ſon tort poſſeſſed himſelf of the Goods, 6c. a Creditor of 
the Inteſtate got 2 crury againſt him, and took the Goods in 
Execution, againſt whom the rightful Adminiſtrator brought an 
Action of Trover for the ſame Goods: And adjudged that the ſaid 
Execution did not diſcharge him of the Action of Trover: It might 
be a good Diſcharge againſt any other Creditor of the Inteſtate, and 
be might plead Rien inter manes, but not againſt the rightſul Ad- 
niniſtrator; for Men muſt not meddle with the perſonal Eſtate of 
others, without any Right. : | ED 
But where an Executor de ſon tort poſſeſſed himſelf of a Term Rate, v. Berisford. 
| for Nears, and afterwards died Inteſtate, and his Mother who was a 1 Sid. 6. 
Widow married again, and took out Adminiſtration to her Son the EIS 8 rs 
Inteſtate, and her Husband paid the Debts cf the firſt Inteſtate too T 
the Value of the Term: It was adjudged, that by her Adminiſtra- 
| tion the Tore was purged, and that if Actions ſhould be brought a- 
| gainſt the Husband, he might plead Plene adminiftravit, becauſe e- 
| ven an Exccutor de ſon tort may lawfully. pay the Creditors of the 
Inteſtate. . | ; | 
Debt was brought againſt an Executor de ſon tort upon a Con- Witiamſm v. Nor- 
tract of the Inteſtate, and pending the Action he took out r Admini- _— le 337: 1 
Roll. Abr. 923. S. C. 


ſtration, and then pleaded the ſaid Inteſtate was indebted to him in e The Law it alear, 


30 l. upon a Bond, and that he adminiſtred, and by Virtue thereof that an Executorde - 


| did ö to t c ſon tort cannot re- 
4 * e o that — ultra quod he had ulla Bona of 2? miles bo 
| the Inteſtate ; and upon a Demurrer this was adjudged a good Plea. ſubſe;uent Admini- 
becauſe the Adminiſtration granted, tho' pendente lite, had purged fration, berauſe be 
the Wrong, and he ſhall retain Goods to fatisf be- LETS 
| ong, and he thall refain Goods to ſatisfy a Bond- debt, be- Þ,pſtonby dueCorfe 
| cauſe he is obliged to gay a Debt upon a Contract. | of Law, or by the 
On... I | | Act of any Court, but 

meerly by his own evroneful AF. Sce Alexander v. Lamb. 


But tho' an Adminiſtration granted pendeute lite will enable an Pyne ver. Wooland. 

Executor de ſor: tort to retain for a Debt due to himſelf ; yet it will 2 Vent. 179. 
not abate an Action brought againſt him, for if he converts the See Bond v. Green, 
| 22 and then takes out Adminiſtration, tho' before the Writ, yet — r 
e Plainti | 0 "FEW. * wiſe. Cro. Eliz. 102. 
of _ _ charge him in an Action as Executor de ſon tort ; and Bethel v. Stan- 
in ſuch Caſe he may be ſued, either as Executor de ſon tort, or bope, Cro. Eliz, 8 10. 

as Adminiſtrator. 2972 | SR 


14 Delt 
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Boevers verſus (. T)ebt againſt an Executrix, who pleaded that her Husband died 5 
| . co. Inteſtate, and that Adminiſtration was granted to her, cujus protes. Z 
By the Name of fu ſhe adminiſtred the Goods of her Husband ; and upon a Denny. in 
Powvers v. Clerke. rer to this Plea it was inſiſted, that ſhe ought to have traverſed that th 
ſhe was Executrix, or that ſhe ever adminiſtred as Executrix ; but th 
adjudged that the Plea was good without ſuch Traverſe ; tis true, if be 

the Plaintiff had replied that ſhe had adminiſtred de ſun torr, and 
then the Defendant had demurred to the Replication, ſhe had con- ke 
feſſed it to be true by the Demurrer; and then the Action might rej 
have been brought againſt her, either as Executrix de ſon tort, or Le 
as Adminiſtratrix, tho ſhe was neither at that Time, but had ob- per 
tained Adminiſtration afterwards; but by her Plea ſhe admitted tha WH giv 
ſhe was chargeable as to the Right, but ought to be charged in an. Ad 
| other Manner, and ſhews how, _ as Adminiſtratrix, which isz ſue 
Ayres verſus Aren. full Anſwer to the Declaration, tho he cannot bring an Action as is ow! 
2 Chane. BCP: 33. pefore- mentioned, yet there are ſeveral Acts which he may lawfully I 
do; as he may pay any of the Debts of the Inteſtate, but not him- Exc 
ſelf, and he ſhall be allowed all ſuch Payments which the rightful Teſt 
Executor ought to pay. | : gain 
Mayor of Norwich There may be an Executor de for tort of a Term for Tears, and own 
1 


v. Fobſon. 3Lev:35- he is puniſhable in an Action of Maſte, for there being a lawful WW 

3 Mod. 90. S. C. | a s D . 

Shower 242. S. C. Term in Being, the Reverſioner cannot maintain an Action of Treſ. WW And 
paſs ſo long as the Term continues, and therefore tis reaſonable i 
that he ſhould have a Remedy upon the Contract againſt any one and 


who clainis upon ſuch Contract. | them 
Rrown ver. Collizs An Executor waſtcd the Goods of his Teſtator, and died, leaving tainty 
3 Aſſets, having made 7. S. his Executor, againſt whom an Adion wel! 


was brought upon ſuggeſting of a Devaſtagit; but the Lord Chief for to, 
Juſtice Hale was clear of Opinion, that he was not ehargeable, be- 


wg it was a perſorzal Tort in the firſt Executor, which died with ſgned 
im. | PITT tion, 
Afry verſus Nevitt. But where the firſt Executor poſſeſſes Goods wrongfully as Ex- | Admit 
ed cutor de ſor tort, and then waſtes them and dies, leaving Aſſets; Entry 
the Chief Baron Turuer held, that his Executor was liable, becauſe of his 

his Teſtator came wrongfully by the Goods, and therefore the Tort Th 

in waſting ſhall not die with his Perſon. tor of 

Chamberlaine verſus And ſo it was decreed in Chancery, (gg.) An Executor commit- and th 


| Chamberlaine. ted Maſte, and died, leaving Aſſets; it was decreed that his Execu- comm 
1 Ch. Rep. 257 tor ſhould be liable to make good the Quantum of the Devaſtanit lied, 
to the Creditors, ſo far as he had Aſſets of the firſt Executor, who divers 


$o cadre 7- But now by the Statute 30 Car. 2. tis enacted, that if an Exect- Poprin 
the Starute 4 & 5 707 de ſor tort waſtes the Goods, and dies, his Executor ſhall be lid. * 
Fgrante 


Will. cap. 24 ble in the ſame Manner as the Teſtator would have been if he had 
| been living. | ſhall ne 
Whitehall v. Squire. In a Special Verdict in Trover for a Gelding, the Caſe was, J. . though 
1 Salk. 295. was poſſeſſed, c. which he put to the Defendant to paſture, and the Goc 
afterwards died Inteſtate, and before Adminiſtration was granted to Aſſets ir 
any one, the Plaintiff, at. the Deſire of the Defendant, buried hin, BW Damage 
and laid out above 201. in the Funeral; whereupan the Plaintiff a If the 
greed that the Defendant ſhould have the Horſe at 10 J. and that ceſe. E 
the Plaintiff would give him a Note under his Hand to pay what Vz. C. 
was due more; afterwards the Plaintiff adminiſtred, and then | 


8 brought 


brought an Action of Trover for this Gelding ; and the Chief Juſtice 
Holt held, that it would not lie, becauſe by medling with the Geld- 
ing, the Defendant had made himſelf Executor de ſbn tort; and 
tho the Plaintiff conſented, that he (the Defendant) ſhould have 
the Horſe, yet it was before he adminiſtred, and by Conſequence 
before he could lawfully conſent; but Three Judges againſt him. 
Debt againſt 4. as Executor of I. S. he * may That he had ta- 
ken Letters of Adminiſtration, Judgment of the Writ; the Plaintiff 
replied, That the Defendant adminiſtred de ſon fort, and after took 
Letters of Adminiſtration, &c. And upon this it was demurred; 
Curia, after the Defendant by his tortiout Adminiſtration hath 
iven Advantage to be fued as Executor, he cannot by his own 
Act purge himſelf of this Tort, and the Plaintiff hath Election tot T. 28 Eliz. Rot. 
8 ſue _ one Way or other ; for he ſhall not take Advantage of his on. CT 
on Tort l. "1 EY E 
If Judgment be given againſt an Executor upon Demurrer, and 
Execution be awarded, the Sheriff cannot return, Nylla habet bona 
Teftatoris, but is to return a Devaſtavit; as if it had been found a- | 
geainſt the Executor by Verdict: For he hath charged himſelf by his « bid. croke, part 
E own Plea t. * | | ES 3. 
= _ Debt verſus 4. as Executor, he pleaded Ne unques Executor, (5c. 
And a Special Verdict found, that Adminiſtration of the Goods of the 
| Teſtator was committed to the Wife of the Defendant, who is dead; 
and that he kept bonam partem bonorum in his Hands, and fold 
them: J/alliams moved, That this Verdict was void for the Incer- 
| tainty, for bonam partem is altogether uncertain; but it was held 
well enough. For if he detain any Part, it makes him Executor de , —_ 
fon tort, Cc. Wherefore it was gs} the Plaintiff s. lng 1 | 
Leſſee for Years of a Reverſion, who dieth Inteſtate, his Wife aſ⸗ | 
ſigned it by Parol to A. after the Wife took Letters of Adminiſtra- 
tion, and made Aſſignment thercof to K. Per Curiam the Sale before 


| Adminiſtration was not good, becauſe it was a Reverſion, and no * P. 25 Eliz. B R. 


. 8 ‚ | WS 1 ue & 
Entry could be therein made, nor can any Man theroin be Executor Baa. Math 


of his own Wrong. But the laſt Aſſignment was good x. Rep. n. 275. 
The Executor of 4. brought Action of Debt againſt B. as Execu- 
tor of D. upon a Bond, the Defendant pleaded that D. died Inteſtate, 
and that before the Writ brought, Adminiſtration of his Goods was \ 
committed to NV. who adminiſtred, and yet doth; the Plaintiff re- 
plied, That D. died Inteſtate, and before the Adminiſtration granted, 
divers Goods of his came to the Defendant's Hands, which the De- 
fendant, as Executor of the ſaid 7). adminiſtred, Sex aliter ad ſuum 
proprium uſum diſpoſuit ; it was found for the Plaintiff: For fince 
there was an Exceutor of his own Wrong before the Adminiſtration 
granted, the Plaintiff had Cauſe of Action veſtcd in him, which 
ſhall not be taken away by ſuch an Adminiſtration after granted; 
though it be before the Action brought: And the rather, becauſe 
the Goods taken by Vrong before the Adminiſtration, ſhall not be 
Allets in the Hands of the Adminiſtrator, till they be recovered, or L T. 12 Jae. C. B: 
Damages for them . 3 — ee 
If the Ordinary take. Goods of the Inteſtate, being out of his Dio- ?.. 
ceſe, He is not to be. charged as Ordinary within the Statute of * 1 Rich. Admi- 
. 2. c. 19. Becauſe he took them of his own Wrong 2. nifty. 21. Iuſtit: parti 


2. fol. 398. 


6. xxty, 
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g. XXIV. Of thoſe Things which do appertain to the 
Appearance of the Teſtament. 


1. Every Teftament is to be proved by Witneſſes, or by IPritins, 
2. 700 Witneſſes needful, and Two ſufficient. * 5 

3. Nhat if the Mitneſſes be not free from all Exception, whetlyy 
Aoth the Number ſupply the Defeftt? _ 

4. Sometimes one Mitneſi is ſufficient. "op 
5. Every one may be a Witneſs, which is not forbidden, 

6. Three eſpecial Cauſes, which do miniſter Exceptions againf 
Witneſſes. „ 
7. Who are excluded for their Diſhoneſty. 

8. All Malefattors are not repelled from Witneſſing. 

9. Vd are excluded for Want of Judgment, and how long. 

10. Mo are excluded for Affettion, and how far. 

11. Whether a Legatary may be a Witneſs. 

12. Whether a omas may be a Witneſs. 

13. Whether a poor Man may be a Witneſs. 
H ſpoken of the general internal Form, common to eren 
Teſtament, that is to ſay, of the Making an Executor: Now 
let us return to the general external Form, that is to ſay, the Form 
whercby every Teſtament may lawfully appear. 
Wherefore (1) that Wills and Teſtaments may lawfully appear, it 
is requiſite that there be ſufficient Proof, either by Mitneſi, or by 


+» Maſcard.'TraQ. de Writing a. 


probar, verb. Teſta- ; 3 | a . | 
mentum, alioquin præſumi quemlibet ab inteſtato deceſſifle eonfirmat. Mantic, de conjeR. ult. vol. lib.z. tit. 


o 
. 


3 Of proof by Writing, it followeth afterwards in the Handling of 
rea cadem part. the particular Form of written Teſtaments b. 


Concerning Proof to be made by Witneſles, Two Things are e- 
ſpecially to be examined. Firſt, How many Witneſſes are required 
for the full Proof of a Teſtament, or Laſt Will: Secondly, Mat Gon 


Manner of Perſons may be received for Witneſſes. ſuch i 
For the Nwmber, By (2) the Laws and Cuſtoms of this Realm, BW that 5 
e Jus autem civile Two Witneſſes are needtul e; and again, Two are ſufficient i. mit ſo 


exigit . ed that as it is not neceſſary to have any more than Two, fo it is van i ſhould 


cum paulatim. & N . 

33 In to have no more but one e. For the better Underſtanding of the E lone 
edin. which two- fold Concluſion: that o 
5 Lindw. in c. ſtatu- | | | | 

tum verb. probatis de tefta. lib. 2. provine. conſtitu, Cant, Peckius in e. privilegium de reg. jur. 6.0 J 


© jaſ. in L. cunct. C. de ſumma Trinitate, Hyppol. Singul. 102. . 
"222 | | : For 

Firſt, Where it is affirmed that Two Witneſſes be ſufficient ; that I are to 

is to be underſtood, in caſe the ſame Two Witneſſes be without That 

C. relatum el. i. de Cauſe of Exception f; but if they be not lawful Witneſſes, Tor neſs, t. 
2 extr, Kinds. Jone are not ſufficient for the Proof of a Laſt Will 8 ; at the le but if + 
verb probatis Man- where the ſame is to be proved in Form of Law. | lar, wh 
dic. de conjed. ult. the Ciy 


vol. lib. 6. tit. 3. num. 3, 6 D. c. relatum & c. cum eſſes de tefta. extr. & ibi DD. 


29 Car. 2. © 3. By the Statute 29 Car. 2. tis enacted, That all Devi 2s of Land 
| or Tenements ſhall be in Writing, and ſigned by the Teftator, 5 1 
2 Sh 
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ſome other in his Preſence, and by his Direktion, and ſubſcribed in 
lis Preſence by Three or Four Mitneſſes, or elſe ſhall be void. | 
Before this Statute a Will was written in an old Piece of Paper, a Harris. 


| not ſigned or ſealed by the Teſtator, but there were Three Witneſſes 


to prove it; Two of them depoſed upon Hearſay, but the Third had 
ſubſcribed his Name; and upon this Evidence the Plaintiff had a Ver- 
dict; and it was adjudged, that a Will of Lands deviſable at Com- 
mon Law was good without Witneſles, if it was put in Writing, and 
proved to be the Teſtators Hand: And fo it was adjudged in the 
Caſe of Gage and the Company of Fiſhmongers, Michaelmas 12 Fac. 

Goddard s Will, who by a Paper which he had written, 
gave Lands in Bray to the Corporation of Fiſhmongers, and their 
Succeſſors, to build an Hoſpital, (5c. 

But what if (3) the Witneſſes be not free from all Exception, but 
yet are more in Number than Two, ſuppoſe Three or Four: Whe- 
ther be they ſufficient for Proof of the Will? It may be anſwered, 
That if the Exceptions whereunto the Witneſles are ſubje&, be light 


or ſlender, ſuch as do in Part diminiſh the Credit of their Teſtimony, as 
the Exception of Friendſhip, or Suſpicion of ſome ſmall Fault, there 
the Number doth Supply the Defect; and ſo the Teſtimony of Three 
E Witneſſes, not altogether clear from thoſe Exceptions, is as the Te- 
ſtimony of I' wo Witneſſes, without all Exception h: But when the“ Mantic. de con- 
Exceptions whereunto the Witneſſes be ſubject, are great and 3 lid. 6. 
heinous; as the Exception of Perjury, which doth utterly extinguiſh 
all the Credit of the Depoſition! ; or, when the Witneſſes are ſub- ; W 


ect to double Exception k; or, when the Law doth reſiſt the Exa- bat. verb. perjurus. 


mination | of the Witneſſes; as of thoſe that be perpetually mad, or am. CN 
have no Underſtanding ; or, when the Defe& is not in the Perſon, . 3 


but in the Depoſition m. In theſe and like Caſes, the Number doth * Suarez. lib. re- 
not ſupply the Defe&, but the Teſtimony of them all is as the Te- <P: Eu, verb. reſtis 


n. 215. Gabr. lib. 1. 
ſtimony of none n. com, concluſ. tit 


| | | teſtib. concluſ. . n. 
13. Hyp. de Marſil. Sing. 385. Menoch. de arbr. jur. lib. 2. cauſ. 99. Gravetta. conſ. 249. | Felin. in c. di- 
leQi. de accuf. extra. Pariſ. conſil. 58. n. 52. vol. 4. * Ruin. conſ. 149, 150. vol. 5. Gabr, lib. 1. com. con- 
cluſ, tit. de teftib. concl. 6. n. 3. u Vide eund. Gabr. de conel. 6. | 25 


Secondly, Where (4) it is affirmed that one Witneſs is as none, yet 


| ſuch is the Power and Authority of the Teſtator, that he may ordain 

that one Witneſs ſhall make a full Proof; as if the Teſtator com- 

mit ſomewhat in ſecret unto him (being loth perhaps that any other 

| ſhould know thereof) and willeth in his Life, that that Perſon a- 

lone ſhall be credited for the Declaration of his Will. In this Caſe an 

E that one Perſon alone is ſufficient to prove the Contents of the Laſt * D. Theopom. f. 
Will and Teſtament of the Perſon deceaſed o. Altered by the Sta- desto Preleg.Ol- 


en. de probat. fol. 


For the ſecond Queſtion, that is to ſay, hat Manner of Perſons 


are to be received for Witneſſes. This may be delivered for a Rule, 
| That (5) whatſoever Perſon is not by Law forbidden to be a Wit- 


neſs, the ſame Perſon is to be admitted p. This Rule is ſhort; * L. . 1. ff. 2. de 
but if we ſhould deſcend to the Exceptions, and ſhew in particu- . | 
lar, what Perſons are in this Caſe forbidden to bear 'Teſtimony by 

the Civil and Eccleſiaſtical Laws, we ſhould find it a Matter of 

ſuch Diſcourſe, as the ſame ſhould far exceed the Quantity of this 

mall Volume, for there be many Volumes of this Argument on- 


ly 
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1 quot plut. ly 4. Beſides, it is a Matter wherein very much is left to the Con- 

quam manifeſtum ſideration of the Judge r: ſo that it is very hard alſo to preſeribe 

eſt per illum lib. . in this Behalffſ ; only I will remember Th 

ui inſeribitur Tra. any Certainty in this Beha only 1 Wil remember Three (6) ſp, 
rus de teſtibus cial Cauſes whereby the Witneſles are not 072725 exceptione majgres 


probandis, vel re- "ix ; i the Second i 
— ar ew- The firſt is Diſhoneſty in Manners ; Second is Want of Juge. 


Dm B&B my we. 


rhorum, &c. ment or Underſtanding ; the Third is Affection more to the one pax. ME 

r L. 3. $. 1. de te- ty than to the other t. | g - 
© Ber 514 & alii in d. L. 3. h. 1. * Has cauſas veluti præcipuas proſequitur Albericus in tract. de te. ; i 
ſtib. part. 1. | : - 
The firſt (7) Cauſe doth miniſter Exception, not only againſt per. fo 

jured or forſworn Perſons convicted of a Premunire of F orgery, . 1 0 

upon the Statute of 5 Elix. cap. 14. Or convict of Felony, or 7 8 

Judgment loſt his Ears, or ſtood upon the Pillory or Tumbrel, o / 

been Stigmaticus, branded, or the like, whereby they become inf : 100 

mous for ſome Offences. Qype ſunt minoris culpæ, ſunt majoris in. 49 

| famiz. 43 Ed. 3. Conſp. 11. 27 Lump. 59. 33 H. 6.55. 21 Hl. 6 g = 

. De perjuri reſti- 30. Forteſc. c. 26. Staundf. Pl. Coron. fol. 174 4. But alſo againſt Wi Eſt 
monio late Ma. all other Malefactors, or Law-breakers *, which by any Crime v Bs © 
card. de probat. them committed. become infamous Y ; for it is ſaid to be a Dignity WIR men 
_ petri ee” to be a Witneſs z. But all ſuch Perſons as are infamous by their Wi prob 
De teſte crimi- vil Life, the Law eſteemeth unworthy of any Dignity 2, which al. 7 
noſo idem Maſcard. ſo pondereth the Credit of each Man's Saying, with the Gravity of Wit 
des veal his Life s; and therefore light Life, light Credit alſo. Houbit 3 
al." 8) amongſt many Limitations of this Exception, drawn from the the 5 
7 Deinfamibus five vil Life of the Witneſs e, this is one, That if any Man having 0 


juris, five fad, . . _ 
— il e committed any Crime, (Perjury excepted d) hath reformed his 


os C. de ſumma Manners, clear from his former Fault, and hath lived honeſth, 


Trinitate. YR 
2 . Trad. de and laudably by the Space of Three Years before his ſaid Produc- 
— — big: tion, ſuch a Perſon is not repelled from being a Witneſs e. So it 


nitas. : ee OOH : 5 bs 
1 g infamibus de A Perſon hath committed Felony, and a General Pardon cometh, 


wher 
Diſer 
Witn 
| Serva 
the F 


Jur. 6. and pardon the Felony, he is a good Witneſs. See Paſch. 21 Far, cold; 
b 1. 2 & 3. ff. de % Camer. Stgll. Sir Henry Fine's Caſe, Godbolt Rep. 288. For the the ho 
2 Maf. Pardon doth not only take away pœnam, but notam; and when it i and I 


card. a ile con. pardoned, the Perſon is cleared of the Crime and Infamy; and 
| cluf. 464. conclul. ftands atuſ in curia. Vid. Trin. 13 Fac. Rot. 933. Hob. Rep. fol. Si. ? Alber 


1168. hic in L.cun- . a fefi 
Qos. C. de ſumma Cuddington s Caſe. ; —— 
Trinitate. ; at Al. « verb, coy 
« Maſcard. de probat. concluſ 1168. n. 16. C. teſtimonium de teſtibus extr. 

i : "1 Whe 
Obater v. Hawkins. One Hawkins having a great perſonal Eſtate, and being in New a Lega 
{02-436 gate, and diſturbed in his Mind, made a Will, which was well at TH 


teſted, and being controverted in the prerogative Court, Sentence reſt of 
was given againſt the Will; and upon an Appeal to the Delegat where 
Two Records were produced to invalidate the Evidence of Two « i hath & 
the Witneſſes; one was a Record of the Convittion of one of i proved 
Witneſſes for a Libel; and the Record of the Conviction of the , to be ſu 
ther was for Singing a Ballad againſt the Government, and both dd 
them ſentenced to the Pillory, but no Proof was made that the) 
were put into it: After theſe Witneſſes were examined in the Spit, | 

- tual Court, and before Sentence was given againſt the Will, the) But b 
were pardoned: The Queſtion before the Delegates was, wheth WM becauſe 


the Depoſitions taken in the Prerogative Court ſhould be Evidenct — 
| [ | | ence, 
I £1 
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— 
p & oo» + oo es ©, — 6 —— 


it was not good when taken, the ſubſequent Pardon wonld not 


make it ſo, and that the * Judgment to the Pillory made them in- But this muſt be 


* WE fmous, tho! it was never executed; but that tis not from the Judg- „ Sa 
„ment, but from the Nature of the Crimes that the Infamy ariſes ; Civil » Canon Lau, 
and theſe Crimes not being infamous, either by the Canon or Civil 2% Cauſe was 
Law, by which Law this Caſe muſt be determined, therefore the NR 
Sentence in the Prerogative Court was reverſed. 22444 ff | 
„) ue ſecond (9) Cauſe doth comprehend Children f, Idiots 8, Lu- f 5. Teſtes Inftit. de 
natick Perſons h, and ſuch like, of whom it may be ſaid as of the ve. ord. 
former; that as they. which reform their evil Mauners, and after- . 
er. . wards live an honeſt and commendable Life, are not to be repel- verb. furioſus. Cam- 
„ lead; fo theſe Perſons being altered in their Knowledge, that is to bus r de Pal. 
by WE fay, the Child being grown to Years of Diſcretion, the Idiot made 8 — 
vie, or the lunatick Perſon not diſtracted by his Fit, or Frenzy, 2.95: ubi eonftituit 
ft then their Teſtimony is to be received, even of thoſe Things which — „ 
u. WE were done, during the Time of their Minority i, or Madneſs k; ſo , D. 5. reſtes & 
„chat they were not utterly void of Underſtanding in thoſe former gf. 8 i & fur 
0 8 Eſtates . el 9892 Pong 5n rator.ubi diftinguir | 
. ; te eaptum. i Angel. Are. in d. 6. teſtes. Alberic. tract. ib. c. 5. n. 18. 1 Maſ W 
ar — — furioſus — 828. ul. Clar. — 1 4 £ wa. c. 3. apps . 
tal The Third (10) Cauſe, which js Affection, doth reach unto thoſe 
y of Witneſſes which be of Kindred or Alliance m, or which be "Tenants, ,, 
dei Servants, or of the Houſhold of the Party producting themen; and to nie. 1228 
| the the Enemies of the Party againſt whom they are producted 9. Jrem, & Hettor. Emilius 
my To all thoſe which are to, reap any Benefit by their Depoſition 7 3 — . 
| bi wherein (as in many Things elſe) very much is attributed to the * De die bes 
cltly, Diſcretion of the Judge, who, as the Kindred or Affinity betwixt the idem Alberie. de 
r Witneſſes, and the Party, is near or far off; the Fear of Tenant, or yy arp quate- 
0 Servant, or the Diſpleaſure of his Lord and Maſter, great or little; nus repellendus, 
meth, the Enmity betwixt the Witneſs and the adverſe Party, hot or 4 Fiſcard: in 
15 cold; or the Commodity the Witneſs is to reap, more or leſs: So coneluf, 955. qua- 
AY the wiſe Judge ought to give more or leſs Credit to their Sayings venus vero recipt- 
nts and Depoſitions d. „ 
and | trad. de teſtit. reg. 
61.81. ? Albericus, tract. de teſtibus, c. 4. 4 De hujuſmodi teſtibus, Hector Emilius, i. tract. de teſtib. verb. af- 


fectionem habens, Gabr. lib. 1. com. eoncluſ. tit. de teſtib. concl. 9, 10, 11, 12, 13, 14, 15, 16. Panor. in c. 


ſuper eodem de teſtib. extr. n. 8. Rebuff. de reprobat. & ſalvat. teſtium verb. inimicus, verb. domeſticus, & 
verb. conſanguineus, | 


oy What ſhall we ſay of the Teſtimony of theſe Perſons, namely, of 
1 Ne e Legatary, of a Woman, and of a poor Man? | 
I ſuppoſe the (11) Teſtimony of the Legatary to be good for the 
= reſt of the Will *, but not for his own Legacy ©; and therefore * 6: Legatariie, In- 
leg 1 where there be but Two Witneſſes of a Will, wherein either of them! A 


* | hath ſomewhat bequeathed unto him, this Will is not ſufficiently legarariis. 


proved for thoſe Legacies t: But for the reſt of the Will it ſeemeth Bar. in I. omnibus 
F the f to be ſufficiently coo u. 4 ow C. de teſtibus, & 


both 0 Poreius in d. 5. Le- 
he 4 . = { 2 gararis 
1at t J u Albericus, tract. de teſtib. e. 4. n. 57. n. hoc. ar. Vivius, com. opin, verb. teſtis, 


11, they But by the Law of this Realm, the Legatee is no good Witneſs, 
Whether I becauſe he ſhould be Teftis in re propria, which the Law will not 
vidence; admit: For if his Teſtimony be good, as to the Will, by Conſe- 
ü Vence, and ſecundario, he doth thereby make good his own Le- 

| | | Un „ 
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. 


gacy. And therefore in the Caſes of Tenant's Right, Common 


Modus decimandi, and the like, the Courts of Juſtice will not ye 
fer them to be Witneſs one for another; but it the Legatec doth 
releaſe his Right to the Legacy, his Teſtimony is to be receiyeq, 
2 14 Jac. C. B. The Lord William Howard's Caſe, Hob. Rey, 

91, 92. | 
And ſo it is where a Legatce or a Deviſee of an Annuity had te. 
ceived his Legacy, tho' after the Action was brought; and like. 
wiſe if he had been in Poſſeſſion of any the Lands deviſed, 
Sid. 109. Townſend An Eſtate in Remainder being limited after the Determination 
* of an Eſtate for Life, and this by the Laſt Will of the Teſtator to 
the Miniſter and Church-wardens of C. for the Maintenance of the 
Poor for ever; it was agreed at a Trial at Bar, that any of the pn. 
riſhioners of that Pariſh might be a Witneſs to prove the Will. 
A Woman (12) is alſo a good Witneſs in this Caſe by the Lay 
* Panor. & Covar. Eccleſiaſtical x: And whatſoever divers do write, that a Woman i; 
— cum effes de not without all Exception Y, becauſe of the Inconſtancy and Frail. 
Dec in I. fem. ty of the Feminine Sex, whereby they may the ſooner be corrupt 
na. de reg. jur. f. cd Z; yet I take it that their Teſtimony is ſo good, that a Teſt. 
8 confil-99. ment may be proved by Two Women alone, being otherwiſe with 
| +. Forus de verb. out Exception 4. 
iT, extr. 


» Sichard. in L. hae eonſultiſſima g. ex imperfeQo, C. de teſta. Ripa, tract. de peſte. c. 2. n. 24. qu ſententis 
communis eſt. Covar. in d. e. cum eſſes n. 14. 5 | 


Step bens v. Gerrard. 
Sid. 315. 


A poor Man (1 3) likewiſe, being an honeſt Man, is not forbidden 
d Vivius Theſaur. to be a Witneſs d. | 


com. op. verb. te- | 
ſtis. vero Juſtinianiſta, vide Gabr. lib. 1. com. concluſ, tit. de teſtib. concluf. 18. ubi tradita eſt reguls 


de paupere teſle, varie tum ampliata, tum limitata. 


An Alien may be a good Witneſs, as it was adjudged P. 14 Elia 
Dake de Norfolk's Caſe ; but an Infidel cannot. Forteſc. c. 25. Init. 
part. 1. fol. 6. b. 

Since the making the Statute 29 Car. 2. before-mentioned, there 
have been ſome Caſes concerning the Manner and Number of the 
ſubſcribing Witneſles. 4 

. The Teſtator deſired the Witneſſes to go into another Room 
about Seven Yards diſtant from the Room where he lay, in which 
Room there was a Window broken, thro' which the Teſtator might 
ſee the Witneſſes ſubſcribe their Names: Adjudged that ſuch Sub 
ſcription was in his Preſence if he might ſee them, and that it was 
not neceſſary he ſhould be in the ſame Room where they were. 

A Will was ſubſcribed by Three Witneſſes, but ot at the ſane 
Time, but at ſeveral Times, at the Requeſt of the Teſtator, the 
Witneſſes being never together at the ſame Time; and this was ad. 
judged a good Will within the Statute. 

Tuo Witneſſes ſubſcribed a Will of Lands, and about a Year af 
terwards the Teſtator made a Codicil, which was ſubſcribed h 
Two Witneſſes, of which one of them was a Mitneſi to the Wil, 
and the other was a New Witneſe, and in this Codicil the Wil 
was recited and confirmed, and ſome new Legacies given: Tit 


Sbires v. Glaſcock. 
2 Salk. 688. 


2 Chanc. Rep. 109. 


Lea verſus Libb. 
1 Shower 68. 
3 Mod. 262. S. C. 


Queſtion was, whether this New Witneſs to the Codicil, who nest 

ſaw the Teſtator ſubſcribe his Will, ſhould be a Third Witneßß t 

make the Will good, becauſe (as it was inſiſted) the Will and Cor 
2 


dlc, 


= les. os yo 
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dicil, tho written in diſtin& Papers, made but one Will; and if but 
one Will, then there were Three diſtin& Witneſſes to it; but ad- 
 . judged that the Subſcribing the Codicil was not a Subſcribing the 
Will; therefore it was void for Want of Three Witneſſes, as requi- 
red b the Statute, g | 
By the Statute 4 & 5 Anne, tis enacted, that all ſuch Witneſſes 4 & 5 Annz, c. 14, 
who are allowed to be good on Trials at Law, ſhall be good Wit- | 
neſſes to prove any auncupative Mill, or any Thing relating to it. 


6. XXV. Of che particular Forms of Teſtaments. 


1. $0 qrany particular Forms, as Kinds of T, eftaments. 


HE (1) particular Forms of Teſtaments be no fewer in 

W Number, than are the ſeveral Kinds of Teſtaments: For e- 

= very Kind hath his particular Form, by the which it differeth from e x. Julianus 5. fi 
W the reſt e. | uis ff. ad exhiben- 
I be ſeveral Kinds of 'Teſtaments are theſe; that is to ſay, ſome . 

de folemn Teſtaments, and ſome be unſolemn ; ſome written, and 

® ſome nuncupative ; ſome privileged, and ſome unprivileged d. Of a supra prima par- 
the particular Forms of every of which Kind, albeit I have already te & 8, 9, 10j 11 
fad ſomething in their ſeveral Definitions; yet now alſo it ſhall not 13, &. 

be in vain to add thereunto theſe Things following. | | 


g. XXVI. Of the Form of a ſolemn Teſtament. 


1. _ Things ought to concur to the Form of a ſolemn Tea 
ſtament. 7 | | | 
2, No Man tied to the Obſervation of this ſolemn Form. 


N the making of ſolemn Teſtaments, many 'Things ate requiſite, e 6. ſed cum pau- 
whereof if any one be wanting, it is not reputed a ſolemn Te- latin Inſtit. de te- 


Room e ſta. ordin. & ibi 
ich ſtament e. | | | | Minſing. 
_ Firſt, (1) It is requiſite that there be Seven Witneſſes preſent at wy | | 
mig the Making thereof f. This is altered by the Statute 29 Car. 2. 1... ed eum pat 
h Sub- Second : . "IM a latim. - g | 
go condly, They muſt all be required, neither is it ſufficient, that s Auth. rogati C. de 
it they be preſent by Chance or unrequired s. teſta. T. baredes 
{5 Thirdly, It is required, that every Witneſs do ſubſcribe his Name ** _ 
be ſa 0 with his own Hand, if he can write, or elſe Two or Three others * L. fingulos de te- 
or, f for him h. T7 | _ —— 
was a0 Fourthly, It is requiſite that the Teſtator do with his own Hand latin. m 
* write his Name, whom he will ſhall ſucceed, and have all his 
5 40 Goods; and if he cannot write, that then he name him before thoſe | 
il 110 Witneſſes i. 5 i L. jubemus L cum 
on Wil teſts, Non tamen ita neceſſaria eſt nominatio hæredis, ut proprio teſtator ore fiat — f 3 — 
„ Th alio interrogante, an velit talem fore heredem ? reſpond; | _ — 


Vuz Fifthly; 
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F ifthly, It is requiſite that the Witneſſes be ſuch as are not forhiq. 
& Inſtitut. de teſta. den to bear Teſtimony in that Behalf k. 


ordin. ita DD. in 


d. L. jubemus Graſſ. Theſaur. com. op. 5. Inſtitut. q. 17. f. teſtes. 


Sixthly, It is neceſſary that the Witneſſes do ſee and behold th; 


Teſtator, and not hear him only |. It is alſo neceſſary, that the 


"way ep Witneſſes do ſeal the Teſtament either with their own Seals, or with 
cent. 5. caſ. 475. the Seal of another u. 


n. 23. Minſing. in 
d. g. ſed cum paulatim, m D. 6. ſed cum paulatim. 


Finally, It is neceſſary that the Teſtament be made at one Time, 
without any Intermiſſion, except natural, ſuch as cannot be 4. 
" Eodem 9. & ibi voided n. 15 | FR 
TP A Will thus (2) made, is called a ſolemn Teſtament, which 
Form, if Men would obſerve, (but no Man is neceſſarily tied there 
* Supra part.1.$.9. unto here in England o) it were a more ſafe Way, as well again 
the Forging of Falſe Wills, as Suppreſſing of true Wills, 


6. XXVII. Of N the Form of an unſolemn Teſtament, 


1. Mat is requiſite in the Maki ng of an unſolemn Teſtament, 


* the (1) making of an unſolemn Teſtament, it is not preciſely 
neceſſary to uſe any of the aforeſaid Ceremonies. This only is 


needful here with us in England, that the Teſtator do appoint 
his Executor, and declare his Will before Two or Three Wit- 
- C. cum efſes ©. neſſes, whoſe Teſtimony, partly by the Laws Eccleſiaſtical *, and 
teſta,exr, Eſpecially by the general Cuſtom of this Realm p, is ſufficient 


ſa. extr. 
» Lind, in c. faru- for the Probation and Approbation of the ſame Will, concerning 


I. verb. probatis the Appointing of an Executor, or the Diſpoſing of Goods and 


conſtiru.Cant. tract. Chattels d. 


de repub. Angl. lib. 
3. e. 7. Peck. 9. in c. privileg. de reg. jur. 6. 4 Atque hne tendit quod ſcriptum reliquit Minſing in Rub, 
de mil. teſta. num. 6. Videlicet, apud eas gentes quæ juris civilis obſervatione non tenentur (quarum Anglicy 


eſt præeipua) jus militaris teſtameuti obtinere, ſi qua nulla propria lex extet. 
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6 XXVIIL Of the Form of a NY FIR Teſtament, 


1. Divers Things conſiderable in a written Teſtament. 

2. In what Matter or Stuff the Teſtament is to be written. 

3. In what Language the Teſtament is to be written. 
In what Hand the Teſtament is to be erritten. 

5. With what Notes or Characters a Teſtament is to be written, 

6. Limitations of the former Concluſion. 7 

7. Of the Words and Sentences of a written Will, 

8. Whether Mitneſſes be neceſſary in a written Vill. 

9. How the Witneſſes are to depoſe in proving the Mill to be writ» 
ten by the Teſtator. | 

10. What if the Teſtament be found in the Teftator's Cheſt. 


E have heard elſewhere, in what Caſes it is needful that 

the Teſtament be written , namely, where the 'Tcſtator « supra 1. part. g 
doth deviſe any Lands, 'Tenements, or Hereditaments b; and alſo 11. 
when the ſame ought to be written, that is to ſay, in the Life-time tan f. 8. an. 
of the Teſtator © ; with divers other Queſtions there abſolved. Now 2 Eodem Stat. 
(1) let us hear of ſome other Things which may ſeem to apper- 
tain to the Form of a written Teſtament ; namely, Ina what Mat- 
ter or Stuff the Teſtament is to be written, in what Language, 
with what Hand, Letters, Notes, or Characters, with what Word. 
or Sentences ; and whether it be always neceſſary that there be 
Ilitneſſes of a written Teſtament. 

For the (2) Matter wherein the Teſtament. is written, the Law 
regardeth not whether it be Paper or Parchment, or other like Stuff | 
apt for Writing 4, a 6 Nihil Inſtit. de 
teſta. ordi. Spec. de 


Inſtit. edit. $ 8. n. 21. Sed quid fi quis ſeripſerit voluntatem ſuam in pulvere, numquid valebit teſtamen- 
tum ut ſeriptum ? Et videtur quod fic per L. milites. C. de teſta. Hoc uno ſubaudito, nimirum noſtratium 


deſtamenta, omni immunitate. atque adeo jure militari gaudere, ut ſeriptum reliquit. D. Smitheus tract, de 


repub. Angl. lib. 3. cap. 7. Contrarium tamen, ſeilicet non valere hujuſmodi teſt. tanquam in ſeriptis con- 
ditum, exiſtimo: ſaltem ad effoctum illum, de quo fit mentio in d. ſfat. H. 8. an. 32. cap. 1. id quod ex 
mente illius ſtatuti facile colligere licer. Et huc pertinet quod ſeriptum reliquit. Molun. in L. 1. $ eodem. 
fl. de verb. ob. n. 9. 


Neither is it material in what (3) Language © the ſame be writ- - Ming ind. 5 
ten, either Latin, French, or any other Tongue. es 2 

The Teftatrix lived in Holland, and made her Will in Dutch, 2 verſus Smith. 
by which ſhe deviſed her Houſes in Chelſea, which ſhe purchaſed * en 145 
with her Capital, to V. B. and to other Truſtees and their Heirs, in 
Truſt for her four Daughters and their Children: If it had been 
Iſue inflead of Children, it would have carried the Inheritance; 
and it may be the Cuſtom in Holland, that by thoſe Words the In- 
heritance will paſs there; to which it was anſwered, that though 
the Will was in Patch, and admitting thoſe Words would paſs an 


| Inheritance in Holland, yet a Will whereſoever 'tis made muſt be 


ſuch as would paſs an Inheritance by the Laws of this Realm; and 
Þ it hath been reſolved in the Caſe of Latin Wills. 

For the (4) Hand or Letters wherewith the Teſtament is writ- 
ten, the Law is indifferent whether it be Secretary Hand, Roman 
Hand, Court-Hand, or any other Hand, either. fair, or otherwiſe ; 
the ſame may be read and underſtood f. 

| 5 For 


' DD. in L. quo- 
niam, C. de teſta. 


= 
—— — — 
* 
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— 5 en 
For the (5) Notes or Characters, tis not material whether the 


i igant 
* ſame be uſual or nunaccuſtomed s. Uſual or accuſtomed Notes be 


cedere jure genti- theſe, xx 5. for twenty Shillings, CI J. for a hundred and 6; 


— 3 Pounds, 1590. for a Thouſand five hundred fourſcore and ten, with 
vili — ſcrip- ſuch like, whereof I might bring infinite Examples. Unaccuſtomed 


tis fieri non poteſt Notes and Characters be, as when the Teſtator doth uſe the Figure 
per notas nt ©)" (1) inſtead of the Letter (Az) the Figure (2) inſtead of the Letter 


ras inuſi 8 
— Bar. Bald. (B,) the Figure (3) inſtead of (C,) &c. or perhaps ſome other more 
Angl. & alii in K. ſtrange Characters than theſe in place of Letters. Howbeit, (6) if 


— CERT the Characters be ſuch as the ſame cannot be read or underſt 

præterquam in ca- the "Teſtament is as if it were not written h; or if they may be read 
NT ns or underſtood, either by the ſame, or by ſome other Writing, or by 
militis, ad piascau- any other Means; yet if that Writing were but a Draught, or Pre 


ſas, &e. de quivre paration to the "Teſtament, and not the Teſtament it ſelf, it 
_ lib. 2. 115. without any Force i. 


iſit. 16. tit. at- 1 
4 privileg. piz cauſæ, c. 13. Graff. Theſaur. com. op. 9 teſta. q. 10. b L. 1. ff. 1. ſi. Tabul. te, 


Vaſq. d. requiſit. 16, L. ex ea ſeriptura, ff. de teſts, L. fidei commiſſ. $ 1. de leg. 3. 


Words (7) and Sentences are not required for the Form of 4 

Teſtament, but for the expreſſing the Will and Meaning of the 

x I. quoniam in-'Teſtator K; and therefore, if the Writer by Error omit ſome 
— — * wm Words, whereby the Senſe is unperfect; as for Example; the W. 
eodem ff. de verb. tary doth write thus, (I make my Wife my, of this my laſt Wil 
ob. n. 8. in fin. and Teſtament (leaving out this Word Executor). In this Caſe the 
Error of the Writer ought not to prevail againſt the 'Truth of the 

| L. Errore, C. de Teſtament 1: For the Law preſumeth that more was ſpoken, tho 
_— leſs was written m; much leſs ought it to be prejudicial to the 
mD. I. Errore. Ita Teſtament, Where inſtead of the Words omitted, other Words df 
ut in hee exert. the ſame Senſe to ſuch Purpoſe are uſed and expreſſed n. For Ex 
E.ria aliqua proba- ample ; Suppoſe that in the Teſtament it is written, that the Teſt 
tio quod Seriba er- tor doth bequeath ſuch Lands to ſuch Perſon, to have and to hold 
Te oramnia hun to him and to his Aſſigns, for evermore. Howſoever, in this De. 
cupaverat, cum lex vice there is not any Mention of Heirs, without which Word an 


3pia fit loco probs Eſtate of Inheritance cannot paſs, by any Deed or Gift made whiles 


2 — — a Man yet liveth ; yet becauſe in Teſtaments, the Will and the In- 


men neceſſe eſt tent of the 'Teſtator is preferred before formal or preſcript Words, 
robare mulierem 


Ls Eſtate of Inheritance doth thereby paſs, as if he had made ex- 
ſtam eſſe teſtato- All ; y pals, 

ris uxorem, quam preſs Mention of his Heirs 2. Other Examples to the ſame Effed 
vulteſſe ſuam ex2- are extant in other Places of this Book, which to repeat were fu 


cutricem. Jaſ. in 
d. L. in fn perfluous. 


a L. quoniam. C. 
o Supra eadem part. 5 4. 


Concerning the laſt Queſtion, ig. Whether (8) it be neceſſary that 

there be Witneſſes of a written Will 2 This is the Anſwer, That 

if it be certain and undoubted, that the Teſtament is written 0! 

| ſubſcribed with the Teſtator's own Hand; in this Caſe the Teſt. 
1 — mony of Witneſſes is not neceſſary P. But if it be doubtful, whe 
ibi. Jo. &ile&. de ther the Teſtament were written or ſubſcribed by the Teſtator; in 
arte teſtandi. cit. a. this Caſe the Teſtimony of Witneſſes is neceſſary, to confirm the 
c. 2. in fin. Nat ſame to be the Teſtator's own Hand 4. This is altered by the Sta 


car d. de bat. 5 . 53 7 
verd.teſtam. concl. tute 29 Car. 2. cap. 3. by which tis enacted, That all Deviſes 


1352. n. 60, &c. 
9 Bar. in L. fi ita ſeripſero ff. de cond. & demon. Alex. cenfil. 76. vol. 3. n. 2, 3. Pariſ. confil. 19- vol. 3 


de teſtam. 


n. 26, Covar. in c. cum tibi de teſta. extr. n. 5. 


+ | Land, 


wrt tin, 


that 


conſil. 1 
fam tamy 
ties, < 1, 
illa requ 
rum nom 
let, etian 
eanonico, 
Romani! 
exigitur, 
um tame 
& infradi 
n. 88. 1 f 
& Pantiſh 
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tis WE whether the Teſtator did write or ſubſcribe the Teſtament, if the confl. 114. Alex. 
55 -ONMN1. 114 vol. 7. 


Witneſſes do depoſe that they did ſee the Teſtator writ er 0 
the Teſtament, and know the ſame to be his Hand 8 eee 1 45 


| they did hear the Teſtator confefs | 2 an, jure jur. Ai. de- 
or bat the ſame was in the Hab ar lach row 7 F rag * 18. a Mead: 
f, MT Teſtament were found in the Teſtator's Cheſt amon lt hi : 6 verb. Berk were . 
the WS Writings In theſe Cafes the Proof made by com — f Har yg „ 
me WT albeit the Teſtament be to be proved in Form of N af i OT. 
w. WT nd fuffcient Proof Z. Or if there be none of theſe Helps by likely aut Aer ds 
V Circumſtances, yet if on the contrary there be no Suſpicion of F an „ _ 
be or Fear of Subornation, I am of their Opinion who do hold th e123 vol. 1 ns 
the the circumſpet Judge may allow the Proof, made by com 5 ob Bar. Imol. & alii 
to lands, for a full Proof . But then alſo the Writings fo : © rr 
the the 'Teſtator's Cheſt, muſt be ſo written, as it ma r 3 = demon. —— 
s of be a Draught or Preparation of a Will, but the T alla it ſelf > 
Ei- What if the Teſtator ſhall acknowledge, that his Teſtament i Grail, beg 
eſta tained in a Schedule or Writing, Which he left in the Cuſtody of — 
zold, ſuch a Man. Now if that Man bring forth a Schedule and 4 & 6 reltim. 1 
De⸗ his Oath depoſe that to be the ſame Writing which the 3 in fin. * 
d an left © his Cuſtod „Whether is this a ſufficient Proof of th N 9 
hiles ceaſeds Will, without any further comparing of Hands ? As the The ur com. op 
e In- Caſe is propounded, the Proof is ſufficient without comparing of E. ge = 
ords, Hands * But if the Teſtator had ſaid, that the Schedule or Will — 
ex- was written with his own Hand, then the aforeſaid Proof i ot Sele 1352. 0. 
fe ſufficient without Comparation, whereby it 4 may a 8 : Al | 
e ſu- been written by the Teſtator; for in ſayi „ e 3 1 
; for in ſaying, that the Schedule which Natta in 4 4.0 


J that conſil. 162. n. 4. & bane opinionem non 
i ego fal ſa i j : 
That — N mag. ideoque in arbitrio er . — 8 OR iculo- 
nes, 9 1. f. ered. . Bar. in d. L. 
en OT illa requiſita, de quibu i — Maſcard. d. concl. 1352. n. 63. Non tamen opus elle puto, obſe __ 
hi e ** 9 s in d. Auth. quod ſine; videlicet diei expreſſio ae P var! 
Te ho pee ee, &c. Quorum fine obſervatione, nec inter li — f 3 am ſeriptionem, libero- 
whe- — onder 22 teſtatoris: Nam iſta requiſita ind ucta 3 on ee bl. e he 
o, ut author eſt Everard. V ; jur. : . r ublata jure 
or; in omani milites, libere fruimur hang paper” Tony apr gentium, quo jure nos Angl. haud aliter ac 
m the ©x1g1ur, ut conſter ſcripturam manu teſtatoris — f Br vel extenſa ſeriptio, &c. Ilud ſolum 
e Sta- & m tamen hujuſmodi ſcriptura non fit præparatio ad teſt id „ 
| infradicendum P ad teſtandum, ſed ipſa depoſitio, ut alias ſupradiQ 
„bart. 7. 5 13. in fin. c Alex. conſil. 176. vol : an 
176. vol. . 5. n. 3. Lud. Zunt. pro uxore, fol. 24. 


ſes F . Hyero. Panci ; 
ſe & Pantiſfl. ubi — lib. 2. + 2. n. 33. 4 Aſtrenſ. in L. hæredes palam. ff. de teſta. n. 2. Zunt. 


vol. + 
| did | 
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Of the Forms of Teſtaments. 
: did appear that the Schedule which ſhould be brought forth, wy 
written by the Teſtator; which in the former Caſe is not neceſſa 


where it is referred to the ſole Credit of the Witneſs, with whoy 


I. Theopompus the Writing was left e. 


F. de dote pra. leg. : 
probatur, — dicto unius ſtat. ex voluntate teſtatoris. 


But what if (10) the Teſtament be found in the Teſtator's Cheſ, 
or ſafely kept amongſt other Writings ; which Teſtament is neither 
written by the Teſtator, nor by him ſubſcribed, but altogether g 
another Man's Hand, Whether ſhall this Writing prevail as the lat 
f Jaſ. in d. Auth. Will and Teſtament of the Deceaſed, or not? It ſhall not f, un- 
quod fine, C. de leſs it be proved, that the ſame was written by the Command. 
teſts. Jul. Clar. $ ment of the Teſtator 8, or unleſs it be ſealed with the Seal of the 
teſtim. p. 41. n. 5+, : h > | | | | 
ubi dicunt hanc o- Teſtator h? | | 


ini fle com- | | 
— Anh. lib. 4. pref. 17.n.1. 5 Jaſ. in d. Auth. Maſcard. de probat. d. concluf. 1353. n 61, 


b C. 2. de fide Inftr. extr. Et licet Decius ibidem teneat contrarium, niſi Sigillationi accedat etiam ſuh- 
ſeriptio: Quia tamen hec opinio fundata eſt in ſolennitate juris eivilis, nobis jus gentium attendentibu, 
opinor hane Decii ſententiam non audiendam fore in foro n FOE 
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XXX. Of the Form of a nuncupative Teſtament 
See 1 Fay; Chap. 12. © 


1. Of the Form of Words in a nuncupative Teſtament. 
2. Obſcmity and Ambiguity to be avoided. 
3. Obſcuruy, what it tis, and how it may be avoided ? 
4. Ambiguity, what, and how it may be avoided ? 
5. The Diference betwixt Obſcurity and Ambiguity. 
6. Wills favourably interpreted. | 
7. In Contracts, Interpretation is to be made againſt the Party, 


N the Making of a nuncupative Will or Teſtament, this is chief) 
to be obſcrved, 'That the Teſtator do name his Executor, and 
| declare his Mind by Words of Mouth, without writing, before Wit- 
» < ſin inftir. de neſſes h. As (1) for any preciſe Form of Words, none is required, 
teſta. ordin. Auth. neither is it material whether the Teſtator do ſpeak properly or un- 
* properly * ; ſo that his Meaning do appear, as hath been herctofore 
eodem. tit. nume- confirmed by divers Examples I. But it is not ſufficient for the 
rum ramen fepte-'Teſtator to leave a Sound in the Ears of the Witneſſes, unleſs he 
quo in d. $ non ef. do leave ſome Underſtanding alſo of his Will and Meaning n. 


ſe neceſſarium ſu- Np 
pra diximus. i Molineus, in L. 1. $ codem ff. de verb. ob. n. 8. in fin, * L. quoniam indignum de 
teſta. Supra eadem part. 9). u L. ſed & i 9 proſcribere, de Inſtit. action. L. ætate, nihil de inte! 


action. ff. 


And although in written Teſtaments, it be alſo required that 
the Words and Sentences be ſuch as thereby the 'Teſtator's Mean- 
a Supra g. prox. ing may appear u; yet more ſpecially it is required in a nuncup* 
* tive Teſtament, for more Supply may be made in written Teſts 
ments than can be made in nuncupative Teſtaments, concerning tis 
Teſtator's Meaning“. 5g | 

Wherefore (1) that the Teſtator may the better perform th 
FDeobſcuro& am- Thing, and that his Meaning may be better underſtood, he muſt ® 


iguo vide Spiegel. | oe 
Lene verb eee” much as he can avoid Obſcurity and Ambiguity b. 


& verb. obſcurum. 2 


o Auth. quod fine 
C. de teſta. 


Obſcu⸗ 


| mitted 
any J 
of any 
nor un 
to cont 
By t. 
cerniꝝ 
altered 
Put in 
prove. 
Since 
Wife Es 
time, he 
10 Georg 
this was 
dicil, anc 
and as ti 
in Writin 


eſs he 
| o 


num de 
de inter. 


d that 
Mean- 


ncups 
T ofta- 


ing the 


m this 
muſt 85 


Obſcr 


Ucarer, who remaineth doubtful in whether Senſe the Speaker is to 


| : made like unto him, who walketh in the Light, meeteth with two 
or three Ways, and knoweth not which Way to take, nor which of 


them are to be avoided f. 


3 Spiegel. & Cagnol. ubi ſupra. Fateor tamen alias ab aliis differentias excogitari, & quandoque etiam confcngi, 


Will in Writing, and to prove it; for the Executor could bring no 
Action unleſs the Will was written and proved by a Witneſs, and un- 
der the Seal of the Ordinary; but the Seal of the Teſtator was 
not neceſſary. 5 17 


Account of the Intcſtate's Eſtate ; the Defendant pleaded, that the Chance. Rep. 192. 
& ſuppoſed Inteſtate made a nuncupative Will, and T. S. Executor, 
and inſiſted that he was not accountable to any other Perſon; but 


decreed that a nuncupative Will before Probate was not pleadable 
to an Adminiſtrator. 


all not be good exceeding 30 l. unleſs proved by three Witneſſes, 
cho were preſent at the mM. 0 

the Time of the laſt Sickneſs 
| where he had been reſident for ten Days before, unleſs it be com- 
| mitted to Writing within fix Days after the Making ; neither ſhall 


nor until Proceſs hath iſſued to call in the Widow or next of Kin 


Put in Writing in the Lije-time of the Teſtator, and read to an 
proved by him, and all that proved by three Witneſſes. 
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 Objeurity (3) is avoided by ſpeaking plainly ; for an obſcure Speech © | 


is that which either cannot be underſtood at all, or very hardly, 


obſcurum 


by reaſon of the Darkneſs thereof, or want of the Light of plain“ 2 Lexie. | 
; k verb. 5 


Utterance 4. 19 285 | 8 apnol. in L. ſem- - 

r eee (4) is avoided by ſpeaking ſimply and certainly ; for — 2 1 

an ambiguous Speech is that which yieldeth divers Senſes to the + | 
underſtood *, 25 x Spiegel. & Cag - 

be The (5) Difference betwixt e and Ambiguity is this. By _ ubl ſupra. 

Ohſcurity, the Hearer is made like to him which walketh in a dark 

Place, not knowing where the Way lieth ; whether on the right 

Hand, or on the left, before him, or behind him; or whether he 

be in the Way, or out of the Way. By Ambiguity, the Hearer is 


thoſe Ways leadeth to that Place where he ought to go; both of 


ſZaſius in L. vete- 
ribus ff. de pattis, 


Before the Stat. 29 Car. 2. it was neceſſary to put a nuncupative Fitz. Exor. 2. 


An Adminiſtrator. exhibited a Bill to have a Diſcovery and an Vertorn v. Brewin. 


By the Statute 29 Car. 2. tis enacted, That a nuncupative Mall 29 Car. 2. e. 3. 


s it cba made in 


ws thereof ; nor un 
the Deceaſed, or in his Houſe, or 


any Letters teftamentary, or Probate of ſuch Mill paſs the Seal 
of any Court, till fourteen Days after the Deceaſe of the Teſtator, 


to conteſt it. 
By the ſame Statute tis enacted, That no Will in Iriting con- 


cerning any perſonal Eſtate ſhall be repealed, or any Clauſe therein 
altered by any Words or Mill by Word of Mouth, except the ſame be 


Since this Statute the Teſtator by his Will in Writing made his Stmiwell's Caſe. 
Wife Executrix and reſiduary Legatee ; but ſhe dying in his Life- Rum. 35+ 
time, he made a Codicil by Word of Mouth, by which he deviſed 
0 George Robinſon all which he had given in his Mill to his Mie; 
this was adjudged by the Delegates to be a good nuncupative Co- 
dicil, and quaſi a new Will for ſo much as he - given to his Wife; 
and as to that Matter it was no Manner of Alteration of the Will 
in Writing, becauſe in Law there was no ſuch Will, for the Ope- 

| XX 8 ration 


Of ibe Forms of Teftaments. Part IV. 
ration of it was determined by the Death of the Wife. in the Life 
of the Teſtator her Husband ; fo that as to the Reſidunm deviſeg 
to her, it was utterly void. | | | 

Though (6) the Law hath provided favourable Interpretation 
| to ſuſtain the Teſtament where the Depoſition is obſcure, ambigi. 
tL in teflamentis ous, or uncertain *, contrary to the (7) Nature of Contracts, where 
Dp. nik dhe that ſpeaketh obſcurely or — is ſaid to ſpeak at hi 

own Peril, and that ſuch his Speeches are to be taken ſtrongly ,. 
» L. veteribus ff. gainſt himſelf u: Nevertheleſs how favourable ſoever the Law be te. 
de pattis. wards dead Men's Wills, the Lawyers are not ſo favourable to thej 
Clients; and therefore if it were but to avoid long and oft 
Suits, it is meet that tho Teſtator utter his Mind, as plainly ag 
certainly as he can. | | 


- 
8 a — 
3 3 


XXX. Of the particular Forms of other Teſtamenz 
or laſt Wills. | 


Oncerning the Forms of 'Teſtaments privileged, or not prij. 
leged, or of other Kinds of Wills, as of Codicils, or df 
Gifts in Caſe of Death, I refer the Reader to thoſe Places where 
ſpecial Mention is made of every of them, and of their Differences 

Supra part. . of Forms x. = | 1 | 
5, 6, I, & And chiefly concerning the Forms of Legacies, I wiſh the Read 
| er to peruſe the manifold Forms of making an Executor: For a 
7 Supracadem part. I have often ſaid J, by underſtanding after how many Sorts an Eve 
9 3» 4 u. 18. cum. tor may be appointed, it is an eaſy Matter to collect how dive 
TOW = a Legacy may be left alſo. 

2 . 
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The Fifth Part. 


SECT. 5 


25 2 one may be Executor abi ch it not Wet 
The Teftator may. omit or exclude his own Child, and make 
others Executors. 
3. The Teſtator may make Executors either Bondmen or Free. 
| 4 Not only Laymen, but Clerks alſo may be made Executors. 
5. Women as well as Men may be Executors. 
7 6. Infants as well as thoſe of full Age may be made Execators. 
[A 7. The Te 3 may make his Executors either known or un. 
known Perſons. 
8, 15 Teſtator may appoint Executor either his Creditor or his 
ebtor. | 
9. The Teſtator may appoint Executors either one Perſon, or 
Nadi. 


N the fifth principal Part of this teſtamentary Treatiſe is de- 
clared, what Perſons may be appointed Executors, and are ca- 


pable of a Legacy; and what Perſons are incapable of an Exe- 
eutorſhip or Legacy. 


Xx 2 |  Wherein, 


—_————_ —_—_- —— * 


340 Who may be Executors and Legataries. Part Y. ] 
— ef — a5==aca8 , | — — — * 
w Wherein, foraſmuch as the Law doth give Liberty to the Teſau. e 
* Tir, de her. in tor to appoint whom he will to be his Executor 4, and likewiſe th . 5 
ſtir. I. 2. Inſtitut. n ; n b Vlc to | 
in princ. Benedict. give Legacics to whom he will, certain Perſons excepted b; this my WY 7 
de Capra. Trat. be delivered for a Rule, That (1) every Perſon may be an Execu. n 
regul. & fal. verb tor, and is capable of a Legacy, ſaving ſuch as are forbidden . 
executor. 5 IF i P ; 72 a mn. a 
» $ legati. Inftit. de Now what Pcrſons thoſe be Which are forbidden, ſhall ſtraightway WW it 
_ „ ſhewed, after the View of the Greatneſs of the Teſtators I. ti 
ln berty in appointing his Executors. 5 
prin. pract. Petr. { ef OY : | al 
de Ferrar. in forma libelli ad redden. ration. tutcl. $ ad executores, n. I, 7 if 
3 3 i 5 | 
Firſt, it is to be underſtood (2) that this Liberty of the Teſtatr 1 e 
is ſo large and ample, that albeit the Teſtator have Children of hi = 
own naturally and lawfully begotten ; yet by the Laws and Cy. 9 
ſtoms of this Realm he may appoint others to be his Executor, wc 
« Brad. de eonſuet. ſecretly omitting, or openly excluding, his own Children d. 
& leg. Ang. I. 2. : 
c. — Trad. de repyb. Angl. I. 3. c. 7. hy — perſpicyum eſt, nullum fere uſum apud nos manere hujuſnodi 
titulorum juris civilisy viz. de exhzredac. libetorum, I. 2. Inſtitut, de lib. & poſt hu. her. inftituend. vel ei. to 
hæred. ff. & de inoffic. teſt. ff. Inſtit. &c. un cum Nuribus aliis ejuſd. farinæ cum titulis, cum legibu an 
. | ; | PC 
Secondly, (3) the Teſtator hath Liberty to appoint Executors, not {il 
only thoſe which be free, but alſo Bondmen or Villains ©, either is as 
eLibr. inſtit. tit. de own Villain, or the Villain of another f. And if the Teſtator do | 
hered. inftinend. make his own Villain Executor, he doth manumit, or deliver hi a 
— Villenage, fol. Villain from Bondage, And if another's Villain be made Excc- Fo 
40. Brook Abridg. tor, ſuch Villain may as Exegutor have Action againſt his own Lord, Inf 
ny wg in caſe he were indebted to the Teſtator h; becauſe he ſhall not re: 
li ſerrus inftitui cover the Debt to his own Uſe, but to the Uſe of the Teſtator i, Bor 
quidem non poteſt | 5 ; ; ; tho 
executor, ut per Bald. in L. id quod C. de Epiſcopis & eler. n. 3. tamen jure quo nos utimur, inſtitui po 
ſunt ſervi noſtrates executores, ut per Littleton & Brook nbi ſupra. Quinimo eodem jure civili ſeryus con- yet 
Kirui poteſt nudus executor. Jo. de Can. TraQ. de exec. ult. volunt. part. 1. q. 3. n. 47. D. tit. de he- h: 
red. inſtit. in prin. 8 Jo. de Platea in d. tit. in prin. b Littl. tit. Villenage, fol. 40. Brook tit. Vil- / 
lein, n. 68. Littl. ubi ſupra, & nota, quod non obtinet jus civile, quo ſervus alienus inſtit. acquirat 
domino. 5 alien. Inſtit. de hæred. inſtit. cou 
| WS. | ſeer 
Thirdly, (4) the Teſtator hath Liberty to appoint his Exccutors of 
k Imo ctiam reli- not only Laymen, but Clerks alſo k. | tor 
gioſos, obtenta li- | | | frat 
centia. Fitz. tit. execut. n. 47. Brook eod. tit. n. 68, 77. FR 
Fourthly, (5) the Teſtator may make Executors not only Men, — 
| Covar. in e. tua but alſo Women I, either ſingle, or married m. But when a Wo- — 
de teſta. extr. Et man is made ſole Executrix, and ſhe taketh a Husband, whether ſheet 
eſt communis opt- the Husband alone may releaſe any Debt due to the Deceaſed, hati wo 
+26 — been a great Queſtion in former Ages amongſt the Learned in the any 
e. 20. Laws of this Land, by whom it hath been ſtrongly argued pro C Ra 
1 J contra u; but now at laſt it ſeemeth to be without Queſtion, that cial] 
tit. Execator. the Releaſe of the Husband in ſuch a Caſe is good “. to tl 
n Vide relationes g | 
Roberti Keilwey inter caſus incert. temporis, fol. 122. © D. Coke 1. 5. Relat. in Ruſlel's Caſe, paulo fl ul, | 
ante finem, Fitz. Abridg. tit. Executor, n. 23, 30. Brook eod. tit. n. 147, 151, 152. Vide part 6. f 3. f. 1. Law 
| | (for | 
Fifthly, (6) the Teſtator hath Power to appoint Executors not only WM the 
Brook Abridg. Perſons of full Age, but alſo Infants p; and the Act done by the Infant 5 
tit coyerture,n. 56, as Executor, as the Releaſing of the Debt due to the Teſtator or de dere 


Selling or Diſtributing of the Teſtator's Goods, is ſaid to be * 
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| what the Law would have compelled him to do. 


- 
Ken b 
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ent in Law % Which is to be underſtood, upon true Payment and * Brook ubi ſupra 
Satisfaction of the Due to the Deccaſed, | made to the-Executor in jagis carts di. 
Minority; for then he may acquit and diſcharge the Debtor for ſo plina, qua minor 
much as he doth receive; for therein he doth perform the Office nt non ad- 
and Duty of an Executor, which he is inabled to do; and ſo do- * 
ing, his Act ſhall bind him r. But if he ſhall releaſe without Sa- D. Coke 1. 5. Re- 
tiskaction, this Act is not according to the Office and Duty of an latienum, fol. 2. 
Executor; and therefore being without the Compaſs of his Office Hnſel 5 Cale. 
and Duty, ſhall not bind or bar him from Recovery thereof; for 
if it ſhould, then thould it be a Devaſtavit t, and charge the Minor p. coke d. 1 
out of his own proper Goods, which cannot be by Law ; for a Child ubi pluribus aliis 
may better his Eſtate, but not make it worſe t, by contracting with, von contemnendis 
VET f a other Perſon. nititur argumentis 
or acquitting of anothe | „ 


5 n 5 54 t Namque placuit 
meliorem quidem conditionem licere pupillis facere, deteriorem vero non. Inſt. tit. de auct. Tut 4 g 


— 


"Tis lawful for an Infant Executor to ſell the Goods of the Teſta- Knit verſ. Bark. 


tor, becauſe he is bound to pay his Debts, and as his Sale is good ee 2 5 . 


and ſhall bind him, ſo is the Sale of any other Perſon by his Ap- Cro. Eliz. 254. 
pointment and Conſent, if tis not to his Prejudice; and he who aſ- 
ſiſts him in ſuch Sale, ſhall not be accounted an Adminiſtrator, but 


as a Servant to the Infant. | 
As to Releaſes made by an Infant Executor, if they amount to Marring's Caſe. 3 


0 — 12 . . . * Leon. 143. Keilw. 
a Devaſtavit they are void, for he ſhall receive no Prejudice by bis 3. 4 1 on 21% 


Folly whilſt under Age; and certainly tis an Act of Folly for an Raſels Caſe. Moor 


Infant to give a Releaſe without any Conſideration. 5 5 Rep. 27. 
Three Executors, one was an Infant who received 50 J. on a S. 4 


Bond and the Intereſt, and gave a Releaſe ; this was held good, for Knriveton v. Latham. 


though the Penalty of the Bond (which was 100 J.) was forfeited, 1 Car. 2 
yet his Releaſe could not amount to a Depaſtavit, becauſe he did Jones 400. 5. C. 


And here note, that by the Laws of this Realm every one is ac- 
counted Infant until he be twenty-one Years old ®, And yet it Dog. & Stud. 1. 
ſeemeth that in ſome Caſes the Executor ſhall be adjudged to be . 21. I. . e. 28. 
of full Age before he be twenty-one Years old; for if the Teſta- | 
tor make one his Executor that is in Minority, whereupon Admini- 
tration is granted to ſome other, to the Uſe of the ſaid Executor 
durante 1minori tate; in this Caſe the Adminiſtration doth ceaſe 
when the Exccutor is of the Age of ſeventeen Years *. Which is 
agreeable to the Opinion of ſome Civilians, and that Opinion con- j,P;<*%. fp 
firmed by Cuſtom /; though others be of a contrary Opinion, e- Cal 
ſteeming him unfit to manage another's Affairs, that is unable to go- ! Canſuet. (inquit 
vern his own . Which Contrariety nevertheleſs may be reconciled, lbs 3 me 
not only by the Diſtinction of Law and Cuſtom , or by the Diffe- etiam tolerar cos 
rence between Acts judicial and extrajudicial d; but alſo and eſpe- _ 3 e 
cially by the Diſtinction of Acts conformable and not conformable ö + 
to the Office of an Executor; whereof the former are holden law- lun. prima partie. 
ful, notwithſtanding his Minority, and the other of no Validity in 7 a (inquic 
Law ©, But if the Infant be ſo young that he hath no Diſcretion, oldendorpius) eſt 
(for it is not only lawful to make ſuch an one Executor, but alſo 3 


the Child in the Mother's W omb, ) and unborn at the Death of the rem 21 annis, ma- 


ad e : a 3 ; jorem ramen 17, 
xecutionem teſtamenti non admitti. Trad. de ex. ult. volunt. tit. 4. Jo. de Can ubi ſupra. -b Spe- 


culator, tit. de Inſt. edit. $ Nunc vero aliqua, n. 79. © D. Coke |. 5. relat. fol. 27. in Rul. Caſe. 
Teſta- 


* & polthu. quæ lex 
etſi loquatur de hæ- 


I. extraneum. C. de teſt. Vid. infra ead. part. $. ut & intell. ut ibi. 


mus. 1.3. pr. conſtit. 


- Fo. 44. 6. Inſt. part. 
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I. placer.ff.de lib. Teſtator d,) in that Caſe the Ordinary, or other to whom the Ap. 
probation of the Teſtament appertaineth, after the Birth of the 
red. inſtitut. idem Child, doth commit the Execution of the Will to the Tutor of the 
ramen _ Child for the Child's Bchoof, until he be able to execute the ſame 
— ab An- himſelf; the which Tutor hath Authority to deal as Executor until 
glis obſervari noro- the Child be able to undertake the Executorſhip 7, that is to fay, 


— jus ci. until it be of the Age of Seventeen Years, as is aboveſaid. During 
vile. Vide Dyer ſol. which Minority, the Adminiſtrator to the Child's Uſe cannot fel] or 
"x 1. alienate any of = Goods of > 32 b c be upon Ne- 

radictione ſæ. ceſſity, as for the Payment of the Deceaſed's Debts, or that the 
piſſime obſervatur, Goods would otherwiſe periſh f ; nor let a Leaſe for a longer Term 
n — 3 the be ee _ be enero * having that 
P. Coke in Prin. Office for the Good and Benefit of the Child only, he may not do 
caſe, I. 5. relat. fol. any Thing to his Prejudice *. 
> tid. Sixthly, (7) It is lawful for the Teſtator not only to appoint his 
| known Friends and Acquaintance his Executors, but alſo Strangers, ' 


* 6. fin. inſtit. de and ſuch Perſons as he did never ſee u. 
hered. inſtituend. f 


Seventhly, (8) It is lawful for the Teſtator to conſtitute and or: 
dain to be his Executor, either that Perſon to whom the Teſtator is 
indebted, or that Perſon that is indebted to the 'Teſtator. If the Te- 
ſtator make him to whom he is indebted his Executor; as well by the 
Civil x and Eccleſiaſtical Y Laws, as alſo by the Laws of this Realm, 

* 1. ſeimus. C. de he is in as good Caſe as other Creditors of the Deceaſed, and may al- 
jur.deliberand.F.in low his own Debt before other like Creditors 2; and may detain 
. ſo much of the Goods of the Deceaſed in his own Hands as his Debt 

Iz. br. doth amount unto , (in Caſe he make an Inventory of the De- 
Cant, _- Py ceaſed's Goods Þ according to the Law.) So that albeit it may ſeem 
uod end g that the Action is extinguiſhed in regard of the Teſtator, yet the 
Parrie. L'abridg. Debt is ſtill in eſſe in reſpect of other Creditors e. Howbeit an 
dea Caſes, fol-174- Executor of his own Wrong cannot detain the Debt due unto hin 
v Falb. paral. lib. i. in Prejudice of other Creditors 4. 18 


1. 264. 6. 8 E. 4. 3. 21 E. 4. fol. 2. 12 H. 4. fol. 21. Pl. Com. fo. 176. 545. d D. I. ſeimus. C. de juro 
deliberand. $. in computatione. © D. $. In computat. & Fulb. ubi ſupra. 4 D. Coke l. 5. Relationum, 
fo. 30. in Coulter's Caſe. 5 | £44 | 


Williamſon v. Nor- An Action of Debt was brought againſt an Executor de ſon tort 
1 MA edges upon the Contract of the Inteſtate, and pending the Action the faid 
Executor took out Letters of Adminiſtration, and then pleaded that 
| the Inteſtate owed him 50 J. on Bond, and that he had adminiſtred; 
and by Virtue thereof did retain his Goods to the Value of the Debt, 
and that he had ulla Bona of the Inteſtate, other than to thit 
Value; and upon a Demurrer this was adjudged a good Plea, be. 
cauſe the Adminiſtration granted (tho" pendente lite) had purged 
the wrongful Executorſhip, and therefore he ſhall retain the Good 
to ſatisfy a juſt Debt due by Specialty, before he ſhall be obliged 

. to pay a Debt on a Contract. 
When the Creditor maketh the Debtor his Executor, in this Caf 
the Debtor proving the Mill, the Debt is utterly extinguiſhed by tie 
rd dencafbe Executorſhip; becauſe the Executor being one and the ſame Perſon 
edit. An.Dom.1599. in Law with the Teſtator, he cannot bring an Action againſt him 
tit. 2 3. ſelf e. And if Two be hound to one in a certain Sum of Mone), 
2 x 3. Pl. and the Creditor maketh the oe of them his Executor, this is held for 
Com. fo. 36. 5 | a Re 


lege, a City, an Univerſity v. 
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a Releaſe in Law of the Bond and Debt to them 'borh f. Again, if Rep Ip Brook 
the Teſtator make his Debtor and another not indebted his Execu- — py N "IF 
tors, after whoſe Death they both prove the Mill, then that Execu- 81. 11 H. 4. pl. 3. 
tor dieth that was indebted, the other who was not indebted ſur- 

viving; the Survivor in this Caſe ſhall not have an Action of Debt 

againſt the Executor of 5 his Co- executor 8. But what if the Party 5 Labridg. dex ea · 
indebted did not adminiſter as Executor in his Life-time? In this gp EE 11 
Caſe likewiſe it ſeemeth the Executor ſurviving hath no Action for contra. 
the Recovery of that Debt h: For that the Action was by conſtit u- Labridg. & Fulb. 
ting him Executor extinguiſhed and dead, and being once dead can ubi ſupra. 
never be revived 1, But if one that is indebted make his Creditor i Adio ſemel ex- 
and another his Executors; the Creditor, if he do not prove the tinda nunquam re- 


Will nor adminiſter, may have an Action againſt him which doth viviſeit. 


1 prove the Will K; for the Debt is not extinguiſhed anti} he doth ad- « Fulb. ubi ſupra. 


miniſter as Executor l. So that the Debt due by the Deceaſed is 'Labridg.dez caſes 
not extinguiſhed by appointing the Creditor an Executor, unleſs he 22 A 
do adminiſter as Executor But the Debt due to the Deceaſed is ex- 45 1 1 
tinguiſned by appointiug the Debtor his Executor, though he do 6 

not adminiſter ; unleſs perad venture it be in Prejudice of others, to 

whom the Teſtator was indebted: For if there be not Aſſets or 

Goods ſufficient as well for Performance of the Deceaſed's Will as 

the Payment of his Debts; there the Will muſt reſt unperformed, 

until the Debts be firſt diſcharged, whether it be in reſpect of Goods 

bequeathed, or Debts -either expreſly or ſecretly releaſed in the 

ſame Will®, For Legataries may not be preferred before Credi- » L. ſeimus. 5. & 
tors, ſince theſe ſhould ſuffer Loſs if they were not ſatisfied ; where- nd agree ue 
as the other ſhould ſuſtain no Damage, only they ſhould not gain n. 2 legib. Angl. 1.2. 


: C. 26. 
Creditores de damno vitando, legatarios de luero captando, certare pluſquam manifeſtum eſt. Prete&. in 


d. 5. & ſi præfatam. 


Where a Man dies Inteſtate, and afterwards Adminiſtration is 
granted to the Debtor, in ſuch Caſe the Debt is not extinct, but it 
ſhall be Aſſets in his Hands in reſpect to the Creditors of the Inte- 
ſtate, becauſe the Ordinary had no Power to diſcharge the Debt; 
and this is the Third Reſolution in Sir * John Needham's Caſe. * Rep. 136. 

So where the Obligor adminiſtred to the Inteſtate Obligee, and sid. 19. Lockier v. 
made T. &. his Executor, and died; and afterwards one of the Cre- Smith: 
ditors of the Obligee brought an Action of Debt againſt this Execu- 
tor; and adjudged that the Action was well brought. 

The 1 made the Obligor Executor, who adminiſtered ſeve- Wangford v. Wane- 
ral Goods, but made his Wits Executrix, and then died before he ferd. 1 Salk. 299. 

oved the Vill of the Obligee ; ſhe (the Executrix) proved her Huſ- 
ands Will, and took out Adminiſtration to the Obligee, with bis 
Will annexed, and then brought Debt againſt the Heir of the Obli- 
por (who was Executor to the Obligee as aforeſaid) upon the Bond of 

is Anceſtor: It was adjudged that the Obligee having made the 
Obligor Executor, and he accepting the Executorſhip by admini- 
{ting Part of the Goods, the Debt was releaſed; for where the ſame 

d is to receive and pay, that amounts to a Diſcharge. 

Finally, (9) The Teſtator may appoint one Perſon alone, or | 
many o: I ſay, ſeveral, or many repreſenting one Body, as a Col- „ 6. annum. inſtit. de 


hæred. inſtituend. 
p L. hared. C. de 


hæred. inſtit. Minſing. in d. f. & unum. Graff, Theſaur. com. op. 5. Inftitutio, q. ao 
8 After 
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Aͤlſter this View of the Greatneſs of the Power of the Teſtator in 
making Executors, let us return to the Reſtraint of the Teſtator 
Liberty, and ſhew what Perſons are forbidden to be Executors, © 
to reap any Commodity by a "Teſtament or Laſt Will. 


Of Debtors and Creditors made Executors or Admi. 


niſtrators. 


F an Infant of the Age of Seventeen Years releaſe a Debt, this i; 
void; but if an Infant make the Debtor his Executor, this is 3 
a Inſt. part. i. ſo 264 · good Relcaſc in Law of the Action 1, | 
b. If a Feme Executrix take the Debtor to Husband, this is no Re. 
leaſe in Law, for that would be a Wrong to the Deceaſed, and in 
Law work a Decaſtavit, which an Act in Law ſhall never do: And 
r M.30,31Eliz.Inft. ſo adjudged r. But if the Teſtator make the Wife of one indebted 
part. 1. fo. 264. b. to him his Exccutris, it is a Releaſe in Law, as if ſhe her ſelf were 
the Debtor ; but if after the 'Teſtator's Death ſhe do marry with 
office of Executor, ſuch a Debtor, then it's a Devaſtavit i, Alſo if 4. and B. be made 
app pl. Com. Executors, the Teſtator being indebted to A. 10 l. and B. being in- 
— 9 non debted to the Teſtator 10. in this Caſe the Debt of B. to the Teſta- 
& Choke. 8 E. 4. tor is extinct ©, 
fo. 3. Where a Creditor to the Teſtator is made his Executor, he may 
detain ſo much of the Teſtator's Goods, as thereby to ſatisfy himſelf 
» PI. Com. Mood- in the firſt Place before other Creditors u. Yet this is to be under- 


ward's Caſ. Abridg- a 
9 # ſtood, where he makes an Inventory of the Deceaſed's Goods accord- 


174. n. 3. ing to Law *; and that the Debt to him owing be of equal Degree 
Lidl L-Seimus.$- with the Debts to others. For if his Teſtator were indebted to o- 
8 ther Men by Statute, Judgment, or Recognizance, and to him 


whom he maketh Executor only by Bond or other Specialty; then 
he cannot firſt pay himſelf: But if there be Aſſets ſufficient to ſatisfy 
all Parties, he may. PI. Com. fo. 185. 
If Adminiſtration be committed to the Obligor, the ſame doth not 
extinguiſh the Debt; but if the Obligee doth make the Obligor his 
y C. lib. 8. fo. 1353. Executor, the ſame is a Releaſe in Law of the Debt, becauſe it is 
Ar Fo. Needbam's the Act of the Obligee himſelf J. 
Wo 'The Father and Son were jointly and ſeverally obliged to 4. who 
made the Son's Wife his Executrix, and deviſeth to her all his 
Goods after his Debts and Legacies paid, and dies; the Wife admi- 
niſters; the Son makes his Wife alſo Executrix, and dies; the Wife 
dies Inteſtate; Adminiſtration of the Goods not adminiſtred of the 
Obligee was committed to F. who ſues the Father, who was the 
ſurviving joint Obligor: Per Curiam, the making of the Wife of 
one of the Obligors Executrix, was a Suſpenſion of the Action du 
ring ſuch Time as the Executorſhip continued, as 8 E. 4. fo. 3. And 
Nichols ſaid, that a perſonal Action once ſuſpended by Act of the 
Party, as here by Act of the Obligee, in making the Wife of one of 
©”. SCE the Obligors his Executrix, ſhall be extin& for ever: Otherwiſe if 
Eres vert. Gildring, by the Act of Law it was averred that the Debts and Legacies were 
oore's Rep. fo. paid 2. Therefore when the Obligor made the Executrix of the 
4 Hy IF _ Obligee his Executrix, and left Aſſets, the Debt was preſently fatif- 
Jac. Rot. 1999, fied by Way of Retainer; and conſequently no new Action could 


| n be had or that Debt; Judgment was given for the an” 
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Where the Debtee adminiſters to the Debtor, he may retain the Tundgeon v. Heres: 


Goods of the Inteſtate in Satisfaction of his Debt; but where there Hutt. 128. 
are Two Obligors, and one of them dieth Inteſtate, and the Obligee 
adminiſters, he cannot ſue the other. | | 5 
And where there are no Goods which he can retain; he may have Apply verſus Child. 
an Action of Treſpaſs or Trover againſt an Executor de ſon tort; he Hemp oo” 949. 
may likewiſe have an Action of Debt againſt ſuch an Executor, up- 1 
on a Bond due from the Inteſtate, &c. | | 1 | 
Two Obligors were jointly and ſeverally bound in a Bond to TJ. S. c verſus Ct 
one of them made E. G. Executrix, and died; and ſhe made J. S. * Lev. 73. 
the Obligee Executor, and died; who brought an Action of Debt a- 
gainſt the ſurviving Obligor upon this Bond: The Defendant plead- 
cd, that the dead Obligor made E. G. his Executrix, who made the 
Obligee his Executor, and that the Plaintiff had adminiſtered the 
Goods of the dead Obligor, &c. and upon a Demurrer the Plain- 
tiff had Judgment; for tho the Caſe was no more than this, (07z.) 
that Two were bound in a Bond jointly and ſeverally to T. S. one 
of them made the ſaid T. S. his Executor; tho' the Action was diſ- 
charged as to one, yet it lies againſt the other, becauſe the Bond was 
joint and ſeveral. | . 5 
But where the Debtee made the Executrix of the Debtor his Ex- Dor-beſter v. Webb, 
ecutor, and died, this is no Extinguiſhment of the Debt; as for In- — 372. 
ſtance ; one Mebb and Dorcheſter, became jointly bound to Aune n 
Row in a Bond, conditioned for Payment of 260/. Dorcheſter, one 
of the Obligors, made his Wife and the ſaid Aune Row (the Obli- 
gee) Executrixes, and died; Aune Row the Obligee refuſed, but the 
other Co- executrix, the Widow of Dorcheſter, adminiſtred all the 
Goods of her Husband, and afterwards Aune Row the Obligee 
made her Exccutrix, and died, who brought an Action of Debt up- 
on this Bond againſt Webb the ſurviving Obligor, and adjudged 
good, (Sig.) that where the Obligee makes the Executrix of one of 
the Obligors her Executor, the Debt is not diſcharged, becauſe ſhe 
hath it in Right of another, 


The Obligor and another were made Executor by the Obligee, Hud verſus Ramſey | 


who by his Will appointed, that out of the Debt due from them to el 160. 


him they ſhould pay certain Legacics; adjudged that theſe Lega- 
cies were recoverable in the Spiritual Court; for by making the 


Obligor Co-executor with another, the Debt was not extin& as to 
the Legacies, but ſhall be Aſſets in their Hands to ſatisfy the ſame, 
as well as to pay Creditors ; tho' 'tis true the Co-executor hath no 
Remedy againſt the other. 

The Teſtator deviſed ſeveral Legacies, and the Reſiduum of his Philips verl. Philps, 
perſonal Eſtate to T. S. and made E. G. his Executor, and died, Shane. Rep. 292. 
Which E. G. was Debtor to the Teſtator in 400 J. and it was in- 
liſted, that the Teſtator, who was the Debtee, having made the 
Debtor his Executor, the Debt was diſcharged ; and if ſo, then the 
400/, was no Part of his perſonal Eſtate, and by Conſequence 
there could be no Reſiduum; yet it was decreed againſt the Execu- 
tor, that he ſhould pay the 400 J. to T. & to whom the Reſiduum 
was deviſed. | 

From which Caſes it may be collected, that where the Obligee or 
Debtee makes the Obligor or Debtor Executor, and deviſes ſeveral 
Legacies to be paid; the Debts due from ſuch Executor to him ſhall 
not be cxtin& as to the Legatces, but are recoverable by them; and 

| | | 1 53 in 
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in the firſt Place ſhall be Aſſets in the Hands of that Exccutor to ſa- 
tisfy Creditors. 

Barter verſus Bales. Neither ſhall a Debt be extinguiſhed by the Granting an Ady. 

1 Leon. 90. uiſtration to the Debtor ; as for Inſtance ; an Executor brought an 

| Action of Debt againſt T. S. who pleaded, that the ſaid Executor 

was cited to appear before the Ordinary to prove the Will, but made 

Default, and thereupon Adminiſtration was granted to J. &. (the 

Defendant) by Virtue whereof he adminiſtred, and fo the Debt he. 


came extinct ; but adjudged that it was not, becauſe the Will might 


be proved after this Adminiſtration granted, and then it would he 

defeated by ſuch Probate ; and tho the Executor had made Default 

he might prove the Will at any Time. | 

If the Debtee dies Inteſtate, and the Ordinary commit Admini. 

CEE ſtration to the Debtor; yet it ſhall be Aſſets in his Hands as to 
Koll sAbridgment, ſatisfy Debts, becauſe the Ordinary hath no Power to diſcharge the 


tit. Executor, lit. 9, 


T. 7 Jac. B. R. Debt . 
If the Debtee makes the Debtor his Executor, it's not an abſolute 


Diſcharge of the Debt, for the Debt remains as Aſſets in the Hand; 
of the Debtor Executor; and is quaſi a Releaſe in Law, becauſe hc 


oM. car. Rot. 37. cannot be ſued, but it is a meer Suſpenſion of the Action b. 


Dor. he ſter ver. Mebb. | 
Crook part 1. fo. 373. 8 E. 4. 3. 20 E. 4. 17. 21 E. 4. 81. 21H: 7. 31. 11 H. 7.4 11H. 4. 83. C. lib. 8. fo. 
136. Sir Fo. Needbam's Caſe. | x | 


Where the Feme Debtee takes the Debtor to Husband, or if a 

Man Debtee takes the Debtor to Wife, it's a Releaſe in Law, be- 

M. p car. Rot. 35 j. cauſe they may not be ſued : But where the Executor of the Debtor 

e 5 is made Executor to the Debtee, he hath nothing thereby in his own 
Crook Fart. l. 10. Right, but is only to uſe an Action in the Right of another e. 


373. 
$. II. Of an Heretick. 


1. An Heretick cannot be Executor. 
2. Whether an Heretick may be Executor in a military Teſtament. 
3. What if the Heretick do reclaim his Hereſy. 


AN (1) Heretick cannot be Executor, neither is he capable of a 
ede Legacy d. And ſo odious is the Crime of Hereſy, that albeit 
Rub. de hæred. in. the Party be not yet condemned of Hereſy, nevertheleſs perſevering 
ſtit. C. n. 5. Min- in his Hereſy, he is not to be admitted ©, no not (2) in a military 
ling. in tit. de her. Teſtament f: Howſoever a Soldier hath more Liberty in making an 


inſtit. I. 2. Inſtitu. 
in prin. Executor than another 8, 


© Vaſq. de ſueceſſ. OTE 
progreſſ. 1.1. $.2.n.2. I. ult. C. de hæret. 8 Supra 1. part. $. 14. 


And tho' (3) he that is named Executor do repent, and reclaim 

his Hereſy; yet being an Heretick either at the Time of the Making 

. ry of the Teſtament, or at the Time of the Death of the Teſtator, or 
K differentia at the Time when he undertakes the Executorſhip, he is excluded. 
For this is perpetual, that if any Perſan be incapable either when 

the Teſtament is made, or when the Teſtator dicth, or when he ta- 

keth upon him the Executorſhip, it is as if he were always incapa” 


i D. g. in oxtraneis. ble i: But it hindreth not if he be incapable at other Times k. Ner 
L. fi alienum &.1. ff. = 

de hered. inſtit. Sichar. in Rub. de teſta. C. in fin. Graſſ. Theſaur. com, op. f. Inſtit. q. 28. d. f. in eta. 
neis, L. ſed etſi. $. ſolemus. ff. de hæred. iuſtit. 


3 


ther 


„ 
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ther doth it hinder the Legatary, though he be incapable of the Le- 

gacy at the Making of the Teſtament, ſo that he be capable thereof 

at the Time of the 'Teſtator's Death l, (as appeareth more at large ! Bar in L. noh o- 

hereafter m.) The Reaſon of the Difference is, becauſe the Legacy port. ff go leg. &. 

dependeth on another Act ; that is to ſay, on the 'Teſtament, —— * 7 

whence it receiveth its Power and Virtue : But the Teſtament or Ap- c. 31. Graf. The- 
intment of the Executor doth not depend on another Act, where- — N 

by it may receive either Life or Strength n. ye <4 

19. Fulb. fo. 36. I. 1. paral. 1 Peckius d. c. 31. 


And yet in ſome Caſes it ſeemeth, that tho the Executor be un- 
capable at the Time of making the Will, it hindereth not, if the 
ſame Incapacity do ceaſe by the Death of the Teſtator; whereof we 
ſhall have Occaſion to ſpeak more at large hereafter O. 


b. III. Of an Apoſtata. 


N Apoſtata alſo is incapable of an Executorſhip, or Legacy P. v L. hi qui ſecun- 
What an Apoſtata is, and how many Kinds of Apoſtacy there dum. 5 de Apoſtata. 

be, I have elſewhere declared 1. | | «Suprd part 4. $.14. 
That which is here ſpoken is meant of Apoſtacy properly ſo ca, in Ruh d 
led, that is to ſay, of Back-ſtarting from the Chriſtian Faith ” : To N r N 
whom I might join alſo Anabaptiſts, for they are alſo incapable of! L. ult. de fact. 
Executorſhips and Legacies ſ. | baptiſ. reit. C. Min- 


ſing. in d. tit. de 
. hered. inſtit. I. 2. 
Inſtit. in prin. 


$. IV. Of Traitors and Felons. 


Hoſoever is convicted of Treaſon or Felony, as he cannot 
make a Teſtament or Laſt Will, as is before confirmed e, no « Supra $8 1271 
more is he capable of any Thing diſpoſed by Teſtament or Laſt pare. 3. 


Will", But if a Man, being attainted of Felony, be admitted to his Nam eum firdam- | 


natus ad mortem 
naturalem, mortuo 
1 ä uiparatur, & fic 

nis. & eſt com. op. Graſſ. 5. inſtitut. g. . ſq. de fi | 
Ke edit. An. Dom. 1 599. tit. Exec. fol. 188. _ I Ny, — 


Clergy, I ſuppoſe that he may lawfully be an Executor x. 


non poteſt inſtitui. Bar. in L. qui ultimo. ff. de 
progreſſ. I. 1, $.2. n. 113. * Labridg. dez ca 


By the Law of England, a Perſon outlawed or attainted for Fe- 
lony may be Executor, becauſe he hath the Goods not to his own 
Uſe, but in another's Right: As it was held per Curiam P. 1 Car. 
C. B. in Sir Upwell Carone's Caſe v. 


3 we | 7 Crook part.1.fo.9, 
And ſuch Executor may maintain a Writ of Error to reverſe a 


SIT given againſt the Teſtator, as it was adjudged 33 Elis. Office of Execu- - 


tor, fo.24. T. 30 E. 
liz. B. R. Mar ſpe s 
Caſe, Leon, fo. 325. 


6. V. Of him that is outlawed, 


E that is outlawed is out of the Protection of the Prince, and 
all his Goods are forfeited, and he is deſtitute of all the Aid 

of the Laws of this Realm *: And therefore ſo long as he ſtandeth *Supr: part. 2. f al. 
in that Caſe, he is not to be W to the Executorſhip, nor can 
. y 2 | ſus 


0 Vide infra part. 7. 
6. 19. | 
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b Eitzh. Abridg. tit. , ET 

Adminiftr. — Sed Teſtament, whereof Mention is made before ©, 

non exiſtimo utle- 2 1 : * a | | 

zatum penitus incapacem reddi, utpote quem relegato verius quam deportato comparandum putem: | 

1 Ae 9 publicantur I) Ted uia non habet perſonam ſtandi in judicio, utlegatus bs 25 
diendus in judicio durante utlegatione. © Supr. d. part. 2. f. 21. 


ſue for his Legacy b; except it be in ſuch Caſes as he may make his 


Howbeit though the Ordinary do not admit him, yet if he ſhall 
adminiſter as Executor, becauſe it is to the Uſe of another, it i; 
holden. for good, by the Opinion of thoſe who do alſo hold that 3 
Perſon outlawed may be an Executor, as well as he may be an At. 
7 L'abridg. dez ca- torney for another, or Prochein amy d, H. Which Opinion ſcem- 
755 we tit. Exce. eth to be agreeable to Law: For an outlawed Perſon in an Adion 
| Perſonal doth not much differ from a Villain, of whom there is ng 
eV. ſupra 2. part. Doubt but that he may be Executor e. For though the Lord may 
——— Abridg: 1awfully enter into and ſeiſe upon all the Lands and Goods belong. 
it. V1 ge, n. 7 3. 4 - . 8 5 
f Littlet. tit. Ville- ing to his Villain, and thereby take and enjoy them to his own Uſef: 
nage. Yet thoſe Goods which the Villain hath as Executor, his Lord may 
not take from him; and if he do, his Villain may bring an Aion 
£ Supra part. 2. f. 7. againſt him, and recover both Goods and Damages 8. And the 
n Reaſon is, becauſe that which the Villain hath, he hath. it not to 
A. Vienager non his own Uſe, but to the Uſe of the Teſtator, and it is to be imploy- 
7 ce towards the Payment of his Debts and Legacies, and other god) 
wy ns th ee Uſes h. Which Reaſon doth hold as well where a Perſon is outlawed, 
iſtic. Cant. as where a Villain is made Executor, (viz. to the Uſe of another.) 
| h And therefore, the Reaſon being one in either Caſe, the Law mu be 
one in both Caſes. Nevertheleſs if the Teſtator by his Will (ascom- 
Dod & Stud. I. 2. monly Teſtators do) bequeath the Reſidue of his Goods, or at lea 
c. g. & lib. 1, c.6. P. ſome Legacy, to his Executor, being an outlawed Perſon, the ſame 
Coke lib. z. relat. f 3. js forfeited by Force of the Outlawry i. Unleſs the Outlawry hap 
1 . pen to be pardoned; wherein notwithſtanding the Words of the Par: 
relationum, fo. 49. don ought very diligently to be conſidered k. 
in Wirral's Caſe. A Perſon outlawed may be an Executor to others, and may di- 
poſe of the Goods which he hath as Executor to others, by Will 
and make Executors of them: And ſo it is of Villains, Monks and 
Friars. And ſuch Executors may maintain a Writ of Error to 1e. 
verſe a Judgment given againſt their Teſtator; as it was adjudged 
N. 33 Elia. in B. R. | 
1 x vern. 184. S. P. 1 Tf an Executor or Adminiſtrator ſueth any Action, Utlary in 
— 3 . — the Plaintift ſhall not diſable him, becauſe the Suit is en auter 
grew and Killigrew. _ and not in his own. 12 E. 4. fol. 12. Inſtitut. part. 1. fo: 
8 128. 

It's no Plea for the Adminiſtrator to ſay that the Inteſtate died out 
lawed ; for the Executor or Adminiſtrator may have divers Thing 
which are not forfeitable to the King. As if the Teſtator had mort 
gaged his Lands upon Condition, that if the Mortgagee pay not it 

ſuch a Day to him, his Heirs or Executors, 100 J. that then it ſual 
be lawful for him to enter; and after, and before the Day, the Te 
ſtator is outlawed, and makes his Executors, and dies; and at the 
Day the Mortgagee pays the Money to the Executors: That is A 
ſts, and not forfeited to the King. So it is if Tenant for Life of! 
Rent be outlawed, and the Rent arrear, makes his Executors, ® 
dies; this Arrearage is due to the Executors, and is Aſſets, and nit 

_ forfeited. A Man outlawed may make an Executor, and this Ex 
cutor may have a Writ of Error to reverſe the Utlary. M. - 15 

: | Mi 


3 | N 
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Pullen verſus Gervis. Hutton's Rep. fo. 53. 8 E. 4. 6. 21 E. 3. 5. 
Tz 6. 27. T. 37 Eliz. Rot. 2954. Moollęy verſus Bradwell. Cro. 
Elig. 375. n e 1 . 

A Man outlawed in a perſonal Action may make Executors; for 
he may have Debts upon ſimple Contract which are not forfeited to 
the King ; and for the ſame Reaſon Adminiſtration of ſuch a Man's 


< . * * 


Goods may be granted. M. 43, 44 Eliz. B. R. ® inter Shaw G Cro. Eliz. 850, 
| Cattreſs, per Curiam. Roll. Abridg. tit. Executor, lit. N. "TW 
If an Exigent for Felony be awarded againſt a Man, whereby he 
loſes all his Goods, yet he may make Executors to reverſe it, for 
there he is not attainted. So Adminiſtration of ſuch a Man's Goods 
may. be granted. C. lib. 5. fo. 111. a. M. 33, 34 Eliz. B. R. n in" 1 Leon. 33. 
Marſhe's Caſe. 18 H. 7. B. R. Eaton Caſe. | Cro. Eliz 273. 8. C. 
The Creditors of E. G. exhibited a Bill in Chancery for their E ly verſis Erby. 
Alk. 80. 


Debts, ſome of which were due on Mortgages, ſome on judgments. 
and one was due upon a Bond; the ſaid E. G. was outlawed, and 
one of the pp ca eee brought an Action of Debt againſt 
him; and the Queſtion being, which of the Debts ſhould be firſt 
paid; it was decreed, that this Outlawry being upon meſne Proceſs, 
and before Judgment, did not alter the Nature of the Debt, and 
create a Charge on the Land; but that where a Seiſure is upon an 
Outlawry, there the Debt attaches on the Land, and ſhall take. 
Place of a Judgment, tho Prior to the Outlawry ; that the Plaintiff 
bringing an Action of Debt upon this Judgment, did not put it be- 
hind other Judgments, neither was it a Waiving the Charge on the 
Land, becauſe the Bringing the Action was the Act of the Attorney, 
and there was no other Remedy at Common Law after the Day and 
Year. | 


g. VI. Of an excommunicate Perſon. 


2 an excommunicate Perſon may be appointed Executor; 
ö and is capable of a Legacy ? ; yet ſo long as he ſtandeth in the le Rags, 
Sentence of Excommunication, he is not to be admitted by the Or- 8 que Ate o 


dinary » nor can commence any Suit for his Legacy P, tia T 1 
. | 8 robatur, ait Grafl. 

Theſaur. com. op. $. Inſtitutio. q. 4. Bald. in L. id quod pauperibus. C. de Epiſcopis & OL. n. 6. -—" in- 

telleximus. de judic. e. poſt ceſſionem. de probac. extr. | | 33 


If Bailiffs and Commons, or any Corporation aggregate of many, 
bring an Action of Excommengement in, the Bailiffs ſnall not diſable 
them, for that they ſue and anſwer by Attorney: Otherwiſe it is of | 
a ſole Corporation 1. But if Executors or Adminiſtrators be excom- _ ,_ _ | 
municated, they may be difabled, becauſe they which converſe with Nr . 
a Perſon excommunicate are excommunicate alſo r. | r Bracton lib. 5. fo. 
Ik a Biſhop be Defendant, an Excommunication by the ſame Biſhop 426 
againſt the Plaintiff ſhall not diſable him; and it ſhalt be intended; 511. 7.21. 3 H.. 3. 
for the ſame Cauſe, if another be not ſhewed ſ. 5.3. 5. 28 E. 3 57. 
We are told by my Lord Coke, that an Excommunication is a 1 loft. 134. 
greater Diſability to an Executor than an Outlawry ; his Reaſon is, 
becauſe where an Executor is Plaintiff and outlawed, that Outlaw- 
ry cannot be pleaded in Abatement of his Action, becauſe he ſues in « x, mot” ki be 7s 
the Right of another; but tis otherwiſe if ſach an Executor Plain- denwnced, and the 
tiff is excommunicated, becauſe every Man who * converſes with Z , 9 
is excommunicate himſelf, „ | wh Mme” 
| : bree 
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| Three Executors, one was excommunicated, and in an Action 

of Debt brought by them, the Defendant pleaded in Abatement 

that one of them was excommunicated : Adjudged that this only 

ſuſpended, but did not abate the Action, becauſe he who was ex- 
communicated might obtain Abſolution. 


6 VII. Of Baſtards. 


1. Three Sorts of Baſtards. 5 

2. Inceſtuous and adulterous Baſtards are incapable of all teſta. 
mentary Benefit. | | 

3. Divers Extenſions of this former Concluſion. 

4. Divers Limitations of the ſame Concluſion. 

5. Difference betwixt the Laws Feclefraſtical and the Civil Laa, 

about the Alimentation and Nouriſhment of Children beoot- 
tes in Adultery and Inceſt. 

6. Of the Laws and Statutes of this Realm concerning Baſtarii, 

7. Of Baſtards begotten betwixt ſingle Perſons. 

8. Whether the Legacy left unto the Baſtard be preſumed to le 
left for his Alimentation or Rehief. 


() F Baſtards or Children begotten out of Matrimony (1) there 


be divers Sorts. Some are begotten and born in fimple For- 

nication ; that is to ſay, of carnal Copulation betwixt ſingle Per- 

ſons, ſuch as at the Time of the Conception or Birth of the Child 

i Covar. Trat. de may be married together. Some are begotten in Adultery ; that 
matviens, 2 part. is to ſay, of ſuch Parents as being both, or the one of them, mar- 
L 8.6 4 Jul $9" ried to ſome other at the Time of the Birth and Conception of the 
t Covar. in d. e. 8. Child, cannot then marry together themſelves b. Some again arc 
$5. & 6. Jul.Clar. begotten in Inceſt ; that is to ſay, betwixt ſuch Perſons as are pro- 


11 « 8, hibited to marry by reaſon of Conſanguinity or Affinity e. 


e Covar. in 


$5. & 6. Jul. Clar. Baſtards (2) begotten and born in Adultery or Inceſt are not capa- 


$ inceſt. ble of any Benefit by the Teſtament or laſt Will of their inceſtuous 


* Auth. ex com- or adulterous Parents 4a. Which Concluſion is * N with no 


Plex. O. de inceft. ſmall Train of Ampliations and Limitations e; of which Company 
nup. & DD. ibid. | 
Covar. de ſponſal. theſe are not the meaneſt. 


2. part. c. 8. $ 4 8 / . : . 
Graſſ. Theſaur. com. op. 5 Inſtitutio, q. 7. e Petr, Duen. tract. reg. & fal. verb. filius ubi tradit regu 


lam 14. ampliat. & 11 limitat. illuſtratam. 


The firſt (3) Ampliation is, That albeit the inceſtuous or adulte- 
rous Father do name another Perſon, to be his Executor, to whom 
he giveth the Reſidue of his Goods, willing him to reſtore the ſame 
Goods to his inceſtuous and adulterous Child; this Diſpoſition 1s 

5 void in reſpect of the Baſtard f; neither is the Executor bound to 
Barth. & Cæpol. reſtore the ſame, but may retain the ſame to himſelf 8, For where. 
Canons >. any Perſon is not capable directly or by himſelf, he is not capa- 
s Covar. de ſpon. ble thereof indirectly or by another b. Yet I deny it not, but the 
2. part. $5.7: 7- Executor may of his own Liberality give any Goods to the Baſtard, 


k Duen, verb. filius. 


rep. 366. though not as the Gift or Goods of the Father i, 
i Czpol. ubi ſupra. | 
Jo. Dile&. de arte teſtandi, tit. 1. cautela 14. n. 8. Covar. ubi ſupra. 
The ſecond Ampliation is, That albeit the Father ſhould appoint 


; his inceſtuous or adulterous Child his Executor, willing him 75 
VS | 
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limit. 1: 


The 
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| cannot retain or preſcribe the ſame by that Title . 
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ſtow his Goods on ſuch a Perſon, who of likelihood would never 

demand the ſame ; as if he ſhould will his Executor to give his 

Goods to the Emperor, or to the Tark, if he ſhould in Perſon 

come into England to receive the ſame ; this is but a fraudulent 

Cautele, whereby the Executor might have ſome Colour ſtill to re- 

tain the ſame in his own Hands x. And therefore by reaſon of this * Alex. in I. cogi. 
Fraud the Diſpoſition is void, at leaſt ſo far as it doth reſpect the 95,99! folidi. ad 


Trebel. ff. Cæpol. 
Benefit of the Executor 1. cautela 38. Jo. Di- 


lect. de arte teſtan- 
Bald. conſil. 399. vol. 2. Imol. in L. in tempus. de hæred. inſtit. ff. Alex. Dile&. 
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Lick 


di, de cautela 14. 
& Czpol. ubi ſupra. 


The third Ampliation is, That even he which is begotten and 


born in Adultery, much more he that is begotten and born in In. 


ceſt, is not only incapable in reſpe& of his Father's Teſtament, but 

is alſo excluded from all teſtamentary Benefit by his Mother m. 2 
The fourth Ampliation is, That the Depoſition is void ipſo jure af nay 5 

which is made in Favour of, or for the Benefit of inceſtuous and 

adulterous Baſtards n. 1 5 | " Duen. d. reg.366. 
The fifth Ampliation is, That although the inceſtuous or adultc- *2PHat. 4. 

rous Baſtard be poſſeſſed of the Thing to him bequeathed ; yet he 


Bald. in L. id 
| quod pauperib, C. 
de epiſeopis & cler. per gloſ. in L. nem. ff. de uſu c. Duen. d. reg. 366. amp. 5. 


The ſixth Ampliation is, That the adulterous, and eſpecially the 


| inceſtuous Baſtard is excluded, not only by the Civil and Ecclefia- 


ſtical Laws, but alſo by the Law of God P. But whether this Am-! Aug. ut haber 


| pliation be true or not, I leave to the Conſideration of the reverend 3{ Pucn. 4. ufd 


2 G 3 | ; | Yuen. d. reg. 
Divines. Divers other Ampliations alſo there be of this Conclu- ampliar. 2. 


| fon 9, which I omit, becauſe they ſeem to repugn the Laws of this \ De 99idus Duen. 


282 . d. reg. 366. Bart. 
Realm. Now to the Limitations. 5 38. 


The (4) Limitations of the former Concluſion are theſe. Firſt, & Jo. Dile&. eau- 
Theſe inceſtuous and adulterous Baſtards may be Executors unto ** 4. 
any other Perſon ſaving unto their natural Parents; and are likewiſe 
capable of any Legacy or Deviſe bequeathed unto them by any o- 
ther ſaving by their own Parents r. Even unto their inceſtuous or 
adulterous Brethren they may be Executors, or receive any other! Gloſſ in Anthen. 


ib. mod. na. 
teſtamentary Benefit from them ſ. x1 Fan Ciar. 5 


teſta. q. 31. n. 4. 


panor. in e. eum haberet. De co qui dux, in matrimo. quam pol. extr. Duen. verb. filius. reg. 366. 


limit. 10. AMi&, deciſ. 96. 


- 


The ſecond Limitation is, when they are appointed nude Execu- 
tors e, that is to ſay, when they do not reap any Commodity by the * SimodePretisde 


Teſtament u; for then they may be Executors even unto their own IIterp. ult. vol. 1 


f. 17.0. 27. 
natural Parents. 2bitar quod Gel. 


ws : x : : l tur incapa- 
cem nihil poſſe capi; quia attento jure Can. ſpurius etiam inceſtuoſus non eſt omnino r 8 
alimenta licitum eſt relinquere. Duen. d. reg. 366. limitac. 9. verb. filius. u Jo, de Athon. in legatin. 
libert. de executor, reſt, 


Thirdly, By the Laws Eccleſiaſtical they are alſo capable of ſo 
much of that which is bequeathed unto them by their inceſtuous 
and adulterous Parents, as will ſuffice for their competent Alimen- 
tation or Relief ® ; that is to ſay, for their Food, Cloathing, Lods- . c — 


ing, and other meet and convenient Neceſſaries J, according to the &e eo qui dux. in 
adult. y I. lege tis. ff. de ali leg. C d diſeipli I | "all _ — 
% Lege tis. ff. de alimen. leg. Cztera quz ad diſciplingm pertinent, legato alimentorum non 
*onnentur, niſi aliud ſen ſiſſe teſtatorem probetur. L. niſi, cod. . Ss IR 
| Wealth 


Ka £4 
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2 d. c. cum habe- n ; - a 
er. in fin. Sed Laws in Deteſtation of this heinous Sin of Inceſt and Adultery, did 
bogs. yo — deprive this inceſtuous and adulterous Iſſue of the Hope of all teſta. 
— ſed mentary Benefit, though it were left for, and in the Name of Ajj. 
etiam ad decenti- mentation, or needful Relief &; the rather by this Means to reſtrain 
ans = xn the unbridled Luſts of ſome, and to preſerve the Chaſtity of others b: 
modo facultates Nevertheleſs, foraſmuch as Nature hath taught all Creatures to 
r Gab. li- provide for their Young, ſo that the very brute Beaſts have a naty- 
rn Care to bring up whatſoever they bring forth © ; ſceing alſo in 
 conel. „ 1 57 Equity the poor Infants ought not to be puniſhed (at leaſt not to pe- 
lenoch. lib. 4 riſſi for want of Food) by Occaſion of their Father's Fault, wh 
ſum. 7. . 31. * f 5 a 15 ere- 
. they are altogether faultleſs 4 ; therefore the Eccleſiaſtical Lay, 
plex. C. de inceſt. yhereby not only adulterous ©, but inceſtuous f Iſſue alſo, is made 
IL iki quidem. f. capable of ſo much as is ſufficient for needful and convenient $y. 
de eo quod mer. ſtentation, hath prevailed againſt the Rigour of the Civil Law, and 
cauf. in fin. & $ is to be obſerved, eſpecially in the Eccleſiaſtical Court s, as m 
fin, Inftit. de nox- 5 * og . , ore 
1 agrecable to Nature, Equity, and Humanity. 


c Cie. lib. 1. offic. 
L. 1. 6 1. #. de Juſtic. & jur. #4 Deuteronom. cap. 24. verſ. 16. Ezech. cap. 18. verſ. 20. L. Sanci. 


mus. C. de pœnis. L. fi pœna eod. tit. diſt. 56. e Text. in d. e. cum haberet. f Dec. in e. in preſen- 
tia. de probac. extr. n. 39. Gabr, ubi ſupra, n. 5. quæ opinio communis. eſt, contra Bald. in d. Auth. ex 
complevu. s Idem juris eſt in terris Imperii. Glaſ. & Panor. in d. c. cum haberet. Bar. in d. Auth. ex 


complexu. Deciſ. Neap. 164. n. 2. Dec. ubi ſupra. Duen. filius. reg. 367. 


— 


Wherefore if the Teſtator ſhall bequeath a competent Portion to 
his baſe Daughter, for her Preferment in Marriage, the ſame is due 
and recoverable in the Eccleſiaſtical Court; but if the Sum be— 
queathed be exceſſive, then it is to be moderated 4rbitrio boni ciri, 
d to be reduced unto a convenient Portion h. | 
And in this Reſpe& (6) the Laws and Statutes of this Realm, in 
providing as well tor the convenient Relief, and keeping of poor and 
| miſerable Children, begotten and born out of lawful Matrimony, 
tStat. Eliz. an. 18. at the Charges of the reputed Father and Mother i, without Di 
5 ſtinction whether ſuch Infants were begotten in Inceſt and Adultery, 
8 enim lex non r Fornication k; as for the Puniſhment of the Mother and reputed 

iſt inguit, nee nos 5 

diſtinguere debe- Father of ſuch unlawful Iflue, are worthily commended; although 
mus. I-. de precio. in reſpect of the next Limitation following, they may ſeem not al 

TE together ſo worthy Commendation. 
= The fourth Limitation is grounded on the Laws of this Realm, 
which do permit every Man, both by Deed made and exccuted du- 
'Perkin.rir.graunt. ring their Lives i, and alſo by their laſt Wills and Teſtaments to be 
a rg Brack. J. 2- executed after their Deaths m, to give and to deviſe unto any their 
wm Perkins tit. de- Baſtards, without Diſtinction, all their Lands, Tenements or Here 
viſe, fol. 98. ditaments, without Reſtraints at the leaſt more than will ſuffice 
for their Suſtentation, and much more than they are worthy of 
Which Thing cannot but redound to the great Prejudice of right 
Heirs ; conſidering the Danger whereunto lawful Children are fub- 
ject, and which they do many Times ſuſtain, through the forcible 
Flatteries of vile diſſembling Harlots, no leſs void of all Modeſty, than 
full Fraught with all kind of Subtilty, with whoſe ſweet Poison 
« Videasc. 5. Prov. and pleaſant Sting many Men are ſo charmed and inchanted u, that 
. they have neither Power to hearken to the juſt Petitions of a ver 
tuous Wife, praying and craving for her Children, nor Grace to de 
ny the unjuſt Demands of a vicious and a ſhameleſs Whore, prating 
for her Baſtards ; never remembring, that when Sarah ſaid to Me. 
ham, Caft out this Bondwoman and her & u, for the Sem of ih 
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h Simo de Prætis 
de interpr. ult. vo- al 
lun. l. 4. dub. 12. 
f. 204. & 198. 


Part V. 
Wealth and Ability of the Parents 2. And although (5) the Civil 
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Part V. Who may be Executors and Legataries. © 

Bon an ſhall not be Heir with my Son Iſaac ; Abraham, by the 
— of God, hearkened - the Voice of Sarah 4 ne1- ? Gen. c, 21. 
ther once regarding (that which divers have diligently noted) that 

the Brood of Baſtards are commonly infected with the Leproſy of, : FP 
the Sire's Diſeaſe P; and being encouraged with the Example and rum, & ibi prapor 
pattern of their Father's Filthineſs, they are nat only prone to fol- diſtins. 56. Hine 
low their ſinful Steps 4, but do ſometimes exceed both them and ** (ait Peckius) 


. 1 quod Sodomitarum 
others in all kind of Wickedneſs. ing cam. parenti- 


| | bus parvulos eti- 
i iene conſumpfit Dominus, nempe quod proſpsxerat parvulas hos idem flagitium admiſſuros Pec. 
— 22 = 7 — jur. 6. q Mali corvi A oyum ; & metuenda ſunt paterni criminis exempla, 
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The fifth Limitation is, in the Baſtards of Kings and Princes for 
a King may, ex plenitudine Hanne, make his unlawful Iſſue ca- 
pable of whatſoever by Will deviſable he doth give or bequeath 5 
unto him *. - Boer Deciſ. 127. 
The ſixth Limitation is this, The adulterous Grandfather may be- 366. —— d. reg. 
queath any Thing to the lawful, Children of his own unlawful Sons! Jag in L. haredi- 
or Daughters, or make them his Executors ſ; but ſo cannot the in- bu, ©: ES 
ceſtuous Grandfather t. | & 8. Cui opinioni 
| de- 
rem, etiamſi hie avus habeat legitimos filios ; cum apud nos nulla fit neceſſitas been food ut pre 
cad. part. 5 1. 


The ſeventh Limitation is this, That the Teſtator may bequeath 
unto his inceſtuous or adulterous Daughter a competent Portion for 


her Dowry, or Preferment in Marriage; for this is accounted all 


one as if he did bequeath it unto her for her Alimentation u. 


u Panor. in d. c. 
” cum haberet, n. 5. 
Bar. in d. Auth. ex complexu. quæ eoneluſio ampliatar per Petr. Duen. verb. filius, reg. 367. ampl. 3. 


The eighth Limitation is this, That an Executor may make the 
Teſtator's Baſtard his Executor X. | x Bar. in L. & his 
ff. de vulg. ' ſub, 


Bald. in L. eam qua. C. de fidei commiſ. n. 4. Clar. $ teſtiam, q. 31. Intellige tamen, niſi conjecturæ i : 
yenerint ex — fraus præſumatur. Graff, 5 Inſtitutio, q, 7. n. 13. K e 


The ninth Limitation is, when the adulterous Parents do ſolem- | 
nize lawful Matrimony together before the Birth of the Child . Y Przpoſ. in e. tan- 
For Example; a married Man doth beget a ſingle Woman with ta vis. Qui fili ſunt 
Child, (for this is Adultery by the Laws Eccleſiaſtical of this legitimf extra. n. 


Io, Card. cod. e. 


Realm 2, although by the Civil Law it is but Fornication 0 im- n. 17. Mele, Klin. 
mediately after his Wife dieth, after whoſe Death he marrieth the Trad. de cauſ. ma- 
Woman, (for ſo he may b,) after the Marriage the Child is . ee & 
born ; in this Caſe the Child is not only capable of any teſtamentary ali, in d. * 
Benefit, but is reputed a lawful Child. and not a Baſtard ©, as here- u Kling. ubi ſu- 


« 2 . 
tofore hath been diſputed more fully 4. | F * En 


: | 3 N tranſmiſſæ. de eo 
ut cog. conſan. ux. extr. Clar. 6 adulterium, n. 2. L. 1. C. de adul. L. inter liberos. ff. cad, Clar. ubi 
upra. Þ Niſi præter eopulam, mortis machinatio interveniſſet, vel fides data fuiſſet ; quia tune non vã- 

let inter eos matrimonium jure can. c. ſuper hoc. c. ſignificaſfi, de eo qui dux. in matr. quam. pol. per adul. 

extr, Sed an diſſolvi poſſint hodie nuptiæ hujuſmodi, multum dubito, oceaſione ſtatuti H. 8. an. 32, e. 39, 

© D. e. tanta vis, & DD. ibidem. Supra part. 4. < 15. W BIG Cn 


The tenth Limitation is, whenas the Teſtator doth bequeath to 


his baſe Child a greater Legacy than will ſuffice for his Alimenta- « Tiraquel. in re. 
tion, in Recompence of ſome Merit or Deſert at the '[aſtator's _ ſi. unquam. 


3 | = A. R de revoc. dona« 
Hand; for then the Depoſition is good in Law ©, _ verb. * 


L 2 Con- largitur, n. 21. 


t Bal. in L. ſiquis inceſtus. C. de inceſt. nup. Covar. in d. c. 8. de ſponſ. 2. part. $ 5. n. 13. | 


2 — — — — 
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334 Who muy be Executors and Legataries. Part h. 
Concerning (7) thoſe Baſtards which ate begotten of ſingle per. 
ſons, ſuch (I mean) as may lawfully marry together, then in cat 
the Mother were a Maid, or an honeſt Widow, immediately befor 
ſüuch unlawful Copulation, and Conception of the Child, this kind 
83 inter hee of Fornication is termed N f ; and this kind of Baſtard ſcemeth 
32 rum. fl. de to be in the ſame Caſe as if he had been begotten in Adultery, 
If the Mother were an Harlot before the Conception of the Chil 
howſoever, by the Civil Law, ſuch a Baſtard is not own 
8 Cavar. de * any teſtamentary Benefit &; yet foraſmuch as by the Laws Eccle- 
2. part. c. 8. $5. ſiaſtical b and Statutes of this Realm i ſuch Copulation is condemy. 
1 . g. ed as unlawful, and to be puniſhed as ungodly ; I ſuppoſe that thi 
4. Panor in Rub. kind of Baſtard is no more capable of an Executorſhip or Legacy 
de adul. extra- 18. than if the Mother had been honeſt before k; eſpecially if the Mo. 
013. ther were a common Harlot, the Teſtator nevertheleſs eſteemin 
k Videas Covar. in her to be clear from Pollution with any other, and himſelf only to 
a de geht, c be the undoubted Father of the Child, whom he doth make his 
ſpur. c. 41., Item Executor, or to whoni he doth bequeath any Legacy by the Name 
—__ * A of his Child; whenas indeed he is not the certain Father of the 
orfri. C. n. 13. Dec, Child, the Mother having proſtituted her ſelf to the Filthineſs of 
conf. 305. n. 5. in Others alſo, For in this Caſe, even by the Civil Law, the Baſtr- 
| Bald. in L. quif dy cannot be Executor, nor obtain the Legacy 1; if not by Occ- 
quis ad L. juf. C ſion of the Father's Crime, yet by Reaſon of the Teſtator's Error 
* * and Folly, who of all likelihood would never have made that Child 
6 inſtitutio, q. 5 Executor, nor have ſhewed himſelf ſo good a Father, if he had 
u. 10. & infr. part. known the bad Conditions of the Mother. Where it is ſaid, that 
7-95 the Parents may bequeath ſo much to their Baſtards, as will ſiffce 
for their Alimentation or Relief, what kind of Baſtards ſoever they 
be, without Diſtinction; it may be demanded, not impertinently nor 
unprofitably, what (8) if the Teſtator do _— — a Sum 
of Money, or ſome other Thing, to his unlawful Child, not ma- 
king any Mention that he doth bequeath the ſame for the Childs 
Relief or Alimentation? Whether in this Caſe is it to be preſumed 
that the Father did mean it for the Child's Alimentation or no? 
But if he did ſo mean, the Legacy is good; otherwiſe it is void, 
Briefly, howſoever in this Matter all Men are not of one Mind; 
I do rather ſubſcribe to their Opinion who do hold the Afinma- 
m * Gravetr, tive m. 3 | 
conſil. 219. n. 8. F : , a 
Menoch. de Arb. jud. lib. 2. caſ. * ria 8. Simo de Prætis de Interp. ultim. vol. lib. 2 fol. 10. n. 5. Tirag. 


in rep. L. ſi unquam. C. de revoc. don. verb. donatione largitur, n. 63. Caſtrenſ. conf. 3. vol. 1. n. 5. Cole 
rus, tract. de aliment. lib. 3. cap. 13. n. 3. | | 


A Baſtard having gotten a Name by Reputation, may purchak 
e 39 E. 3. 11. ag by his reputed Name to him and his Heirs, although he can have 
2 3 no Heir but of his =—_ n; and a Remainder limited to him by the 
libs 6. fol. 65. Sir Name of the Son of E. G. is good. 
Moyle Finch's Caſe. Where a Man has ſeveral Children, and one of them is a Baſtard, 
2 48. Moor and he grants all his Goods to his Children, the Baſtard ſhall take 
nothing by ſuch Grant: But Serjeant Moor puts a Quære to it 
whether he ſhould not take by the Will of his reputed Father; but 
tis clear he might take by his Mother's Will, becauſe he is known 
to be the Child of his Mother, | 
Dyer 323. Deviſe to the Uſe of Fane his Daughter, and to the Hears of 
her Body, which Jane was a Baſtard ; it was held this was a g 


Deviſe of the Land by the Intention of the Teſtator. The 
I 


. Pare: V. Who may be Exccutors and Legatarits. . $99 
"” The Teſtator deviſed his Lands to his Son T. $. who was a Ba- Collingwood v. Pace, 
f ſtard, but reputed to be the Son of the Teſtator; this Deviſe was * 
ood. ITY 1 108 b : 
10 A Leaſe is made to B. for Life, the Remainder to the eldeſt I 
0 ſue Male of B. and the Heirs Males of his Body; B. hath Iſſue a 
Baſtard Son; he ſhall not take the Remainder, becauſe he is not 
| his Iſſue; for qui ex dammato coitn naſcumur inter liberot nos com - 
9 atantur; and he cannot have a Name of Reputation as ſoon as he * & 7 2 Aer 
is born “. . . 38 & 39 Elis. 
le- By the Stat. 31 E. 3. 21 H. 8. Adminiſtration ought to be granted * e 
ul to the next of Blood; the Ordinary cannot grant it to the Baſtard ,,, 4 Plz oy 
: of the Inteſtate P. 3 4 ar apt | 
oy, A Baſtard cannot be a Priefi or Chaplain : | ed accordingly, © 
lo The Lord Powes conveyed Lands holden i Capite to one Eray 4 
ing his Baſtard, in Remainder after his Death; the Lord Potvef died: 
to it was held by Dyer and Saunders Iuſtices, that the Baſtard ſhould 
b not ſue Livery for the third Part, becauſe the Statute of 32 & 34 a 
rn H. 8. ſpeak of lawful Generation T2. 4 Fur, Sen'ot 
85 0 fol. 313. M. 18 Eliz. Dyer 343. Tome Caſe, 13 Eliz br fol. 2 « 
L covenants to ſtand feiſed to the Uſe of bimſelk for Life, the 
or Remainder to R. V. his Baſtard Son in Tail; no Uſe is raiſed. to 
ld e Baſtard, becauſe there is no valuable Conſideration ; for natura , 
We ection is not a ſufficient Conſideration, for that he is a Stranger 
hat in Law, although he be a Son in Nature f. 15 „ — 
"M If a Remainder be limited Rich. filio Rich. M. its good, though 374. Ra | 
hey he be a Baſtard in vulgar Reputation; for if a Grant be made to a 
= Baſtard by the Surname of him who is ſuppoſed to beget him, it is ä 
* if he be known by ſuch a Name *, CN Lib. 6. fol. 65. Sit 
_ R. Tompſon had Iſſue by one Joan before Marriage, and after- Meyle Finch «Cal, 
i wards he married the ſaid Joan, and miade a Feoffment in Fee, 
r and took back an Eſtate to him for Life, the Remainder Agnetæ 
* filie prædict. Rich. & Joaunæ. Per Curiam, its a good Remain- 
id, der, without Averment that fhe was known to be their Daughter. 
ind; It was objected, that a Baſtard is not their Daughter in Law; but 
14g Finchden ſaid, that the Daughter was born before Marriage, ſo by 
their Marriage after ſhe was their Daughter ; for ſubſequens matri- | 
monium tollit peccatum pracedens u. So if the Husband and Wife » 4: E. 3. 18. 15; 
Ting be divorced cauſa præcontractus, the Iſſue hath loſt his Surname; | 
Cole- and is 7 3 a Baſtard, and _— filius; yet becauſe he had | 
once a tawtul Surname, it is a good Ground of Reputation, : to 1 1b & fo. 4c . 
chase make him a reputed Son, which is a good Name of Purchaſt 1 7 * 1 15 30 
have L. made a Feoffment to the Uſe of himſelf; and after deviſed f 3. 11 Aff. 4. 
y th that his Feoffces ſhould ſtand ſeiſed to the Uſe of his Daughter 14. 24; 
which in Truth was a Baſtard ; this was a good Deviſe of the Land | 5 
gart per intentionem teſtatoris . 5 1 15 Eliz, Dy, fol. 
| take A Man had Iſſue a Baſtard, and after intermarried with the ſame NF TRAINS 
on" Woman with whom he had that Baſtard, and had Iſſue two Sons 1 
.. but her, and then deviſed all his Goods to his Children; ſome conceive 


that the Baſtard ſhall take nothing, becauſe he is nnuHius flins. It's 
clear that the Baſtard in ſuch a Caſe ſhall not — — — — 
rs f Leni to, a Deviſe, And if the Mother of the Baſtard make wel 

ood „Its Clear that the Baſtard ſhall take, becauſe he is certai H. 4 H. & Ani 
NY ly known to be the Child of his Mother E. 2 _ hank mus, Moor . 


The 11 61X, or IS; n. 39. 
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6 IX. Of an unlawful College. 


1. Ant unlawful | 2 cannot le Executor. 
2. What ts underſtood by an unlawful — 4 | 
3. Whether the Church-wardens may ſue for a Legacy left uy 


the Church. 
4. Particular Perſons of an unlawful College may be appointed 
Executors. | 
"49AT. pl.8. Brook. A? (i) unlawful College cannot be Executor ſ. By ( 2) an un- 
abridg. tit. corpor. 6 


I. 45 I. Collegi- * f 
Em. L. de herd. Fraternities, and other Aſſemblies whatſoever, not confirmed nor 


inttit. allowed for a lawful Corporation by Authority of the Prince, or of 


natus. de reb. dub. 


ag 1 a Bequeſt is good u, and the Legacy may be recovered by the Church. 


prela. extr. Fulb. wardens; who albeit. in every Reſpect they be not a lawful Corpo- 


ib. 1. Paral. fol. 


tit. Corporation, n. are not to be repelled 7, | 
one, n. 17. 50. contra Fitz. tit. done, n. L. 12 H. 7. 28,'37 H. 6. fol. 30. 10 H. 4. 3. b. Perkins 98. 8. 


510. 49 E. 3. fol. 3. * Lambert, ubi ſupra. Fulb. lib. 1. Paral. fol. 42, 43. Paul. de Caſtro in I. 
cum ſenatus ff. de reb. dub. | 


L Of a Libeller. _--2 


FE that is condemned for a famous Libel is inteſtable, bot 
L i eu. g ult. f. actively and paſſively, that is to ſay, he can neither make a 


| de _reftam, Lack Teſtament, nor receive any Benefit by a Teſtament * ; but this is 


de ſueceſ. progrel. by the Civil Law; tis otherwiſe by the Common Law. 
lib. 1. 52 n. 18. And here it may be neceſſary to mention what is a Libel in our 
Law, (&72.) tis a malicious Defamation of any Perſon, either by Print- 
ing, Writing, or by Signs, or Pictures, to aſperſe the Reputation of 
the Living, or the Memory of the Dead ; for 'tis puniſhable, tho 
the Man or the Magiſtrate defamed is dead at the Time of the Ma- 
king the Libel, becauſe thoſe of the ſame Family, or Friends of 
the dead Perſon who are living, may be provoked to break the 
Peace; and in Caſe of a Magiſtrate deceaſed, tis not only a Breact 
of the Peace, but the Government is abuſed ; and if the Proſecu- 
5 * tion for a Libel is either by an Information or Indictment, tis not 
De Uibe lis famo- material whether tis true or falſe; but if an Action on the Caſe 


f R 0 
Hab. 2 * is brought againſt a Libeller, he may juſtify that tis true. 


9 The Perſon convicted for publiſhing a Libel, muſt either contrive 
— Caſe. 8 it himſelf, or be a Procurer of the Contriver, or he muſt be a ma- 
IP licious Publiſher of it, knowing it to be a Libel ; but if one reads a 


Libel, or hears it read, tis no Publication, becauſe before he _ 
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reads it, he cannot tell whether tis a Libel or not; but if he write 
a Copy of it, and doth not deliver it to another, tis no Publi- 


6 XI. Of Uſurers, Sodomites, and others. 


1. Manifeſt Uſurers and Sodomites can neither make a Tęſta- 
ment, nor reap any Benefit by another's Teftament. 

2. Whoſoever is forbidden to make a Teſtament by reaſon of ſome 
Crime, the ſame Perſon is incapable of any Benefit by the 
Teftament another. 


As manifeſt (1) Uſurers, Sodomites, and other criminous Per- 
ſons, are forbidden to make Teſtaments themſelves, or to dif- | 
ſe their Goods by their laſt Wills, (as is before at large declared 1j) . Supra part. 2. 0 
5 are they forbidden to reap any ſuch Benefit by the Teſtament of 13, 16, 17, 18. 
others; for this is a common received Concluſion, (2) that he that 
cannot make a Teſtament or laſt Will, by reaſon of ſome Crime by 
him committed, the ſame Perſon is incapable of any Legacy of 
Goods diſpoſed by the Teſtament or laſt Will of another v. » Glo in L. is 


| | | r | cut. ff. de teſta. 
Soaras. I. rer. ſen. verb. teſt. n. $2. referens hane op. eſſe com. Idem Jul. Clar. 5 reſt. g. 43. n. 2, 


$ XII. Of an uncertain Perſon. 


1. I the Te ator make John at Stile bis Executor, and there 
5,909 erſous of that Name, neither of them is to be ad- 
11117 t a . 158 


N uncertain Perſon (1) cannot be Executor nor Legatary ©. « 5 Incertis. Inſtit. 
For Example; the 'Feſtator doth make Thomas Lante his de legs. Jo. An. 
Executor, to whom alfo he giveth all his Goods; and there be two 3 a eee 
Perſons, either of them being called Thomas Lame; in this Caſe 
neither of them is to be admitted d. nag in 


. . ; incertis. Per. L. 
Divers other Examples of Uncertainty, with divers Declarations dun 6. 1 


of every Example, do appear in the laſt Part of this Book, where lega. 2. | 
the Reader may be more fully fatisfied' e, itt what Sort this former. Inf part. 7. 6 6. 
Concluſion is to be admitted, | cum ſeq. 
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| '$ =_— Who may be Executors and Legatarits, Hart V. 


§ XIII. Of a Recuſant convict. 
1. heißer a Recuſant convitt may be Executor or Tutor, 
BY a Statute lately made againſt Popiſh Recuſants, Becauſe (1) 


Recuſants are. not thought mect to be Executors or Adminz. 
frrators to any Perſon whatſoever, nor to have the Education of their 


own Children, much leſs the Children of any other the King's F. 


e Statur. Regis Ja- jects within this Realm : It is therefore enacted u, That fuch Recu- 
cobi An. 3. C. 5- (apt convicted, or which ſhall be convicted at the Time of the Death 
of any 1 or at the Time of granting any Adminiſtration, 
ſhall be diſabled to be Executor or Adminiſtrator, by Force of apy 

Teftament after the ſaid Ad of Parliament to be made, or Lei. 

ters of Adminiſtration from that Time to be granted; nor ſhall be 

have the Cuſtody of any Child as Gaardian in Chivalry, Guardian 


in Socage, or Guardian in Nurtare ; but that the next of Kinn 


ſuch Child or Children, to whom the Lands cannot lawfully deſcend, 

who nevertheleſs ſhall uſually reſort to ſome Church or Chapel, and 

there hear Divine Service, and receive the Holy Sacrament of the 

Tord. Supper thrice in the Tear next before, according to the Laut 

| e this Realm, ſhall have the Cuſtody of the ſame Child, &c. ur þ 
lIjhe ſaid Statute more at large it doth and may appear. By whic 
Statute it is alſo enacted, That every married Woman, being, or 

which ſhall be, a Popiſh Recuſant convitt, (her Husband not 2 

ing convitt of Popifſh Recuſancy,) which ſhall not conform herſelf, 

and remain conformed, but ſhall forbear to —_ to ſome Church, 

or 'uſual® Place of Common Prayer, there to hear Divine Service 

und Sermons, (if any then be,) and within the ſaid Tear receice 

the Sacrament of the Lord's Supper according to the Laws of this 

Realm, by the Space of one whole Tear next before the Death of 

her ſaid Husband, ſhall (among ft other Penalties expreſſed in the 

aid Act) be diſabled to be Executrix or Adminiſtratrix of her (cid 

.- Husband, and to demand or have any Part or Portion of her ſaid 
Husband's Goods or Chattels by any Law, Cuftom, or Uſage what- 


ſoever. 


Whether an Alien may be an Executor or Adminiftratar 


A* Alien born, and not made Denizon, may be an Adminiſtra- 
tor, and have Adminiſtration of Leaſes, as well as of perſo 
p »Cax, CR Sr nal Things, becauſe he hath them as Executor in another's Right, 
Ul Carmi Ca. and not to his own Uſe: And adjudged . *. 

Crook part i. fol. 7. Debt brought by an Adminiſtrator ; the Defendant pleads the 
F. 4 Fl. rot, 1704 Plaintiff was an Alien ace: Adjudged, Onod reſpondeat ouſter J. 


Breck verſ. Philips. k - | | | 
Crook. part 3. i. An Alien born may make a Will and Executors, and be an Exc 


683. n. 16. cutor, and ſue as Executor, if he be an Alien Friend, and not an 
: 3 Eliz. Paſcatins's Alien Enemy; ſo adjudged x. | ; 
Caſe. | An Alien is a Perſon born out of the Alliggance of the King, 


and under the Ligeance of another King or State: Denizons a 


thoſe who are made ſo by Letters Patent, and naturalized Aliens J 
> | ma 
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made ſo by Act of Parliament; but the Heirs of Denizons are no 
inheritable to their Anceſtors, but thoſe who are naturalized are 
inheritable. | 2 55 | 
Debt upon Bond agatiſt the Defogdant as Executrix, 
pleaded that Z. F. the Teſtator was an Alien born i 


England with the Leave, and under the Proteftion of the King 
6 — Judicium, and that the Defendant might anfiver Cc 
an 


upon a Demurrer to this Replication the Plaintitt had Judg- 
ment that the Defendant ſhould anſtwer. 


In an Action of Debt for Rent againſt an Adminiſtratrix, ſhe Few v. Levermere, 
pleaded the Statute 32 H. 8. tap. x6. by which tis enacted, That = 3 
all Leaſes made of Develling-houſes or Shops in the King's Dom- *: 
ion to a Stranger, Artificer, or Handicraft-man born out of the 
King's Obeyſance, fhall je void, be not bei a Denizon. Then 
ſhe ſets forth that the Inteſtate Levermere at t ee the Leaſe 
made (on which this Rent was reſerved, and for wh 


was brought) was a Stranger Artificer born out of the King's Obe- 


dience, (is.) at Paris, in the Kingdom of France, and not made 


a Denizon ; and therefore by Virtue of that Statute the Leaſe was 


void ; and upon a Demy er to this Plea the Plaintiff had Judg- 
ment, for there are three ints in this Statute, (vt. ) that the Leaſe 
uſt mult be 
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FI. Of the ſeveral Kinds of Executors. 


Canib. 


1 


1. Three Kinds of Executor]. Th 
2. Executor by the Law, or Or 
3. Executor by the Ordinary. Exec 
4. Executor by the Teftament. Execy 
5. Divers Kinds of Executors teftamentary. for th 
6. The Office of an Executor teſtamentary. — tl 
| rator 
T OW followeth the Sixth principal Part of this Treatiſe, the Pe 
wherein I promiſed to ſet forth the Oifice or Duty of an ſtator ' 
Executor, I mean of an Executor teſtamentary, that Ven o 
to ſay, of him that is appointed by the Teſtator for the Performance this E 
of the Will. miniſty 
For there be (1) Three Kinds of Executors, or Perſons which Stewar 
have to deal with the Execution of dead Mens Wills, and Diſpolr ry: An 
a Specul. de Inſtit. tion of their Goods #, every of which have their ſeveral Ofncs tor to 
2 — 9 ero he firſt hath his Authority from the Law, the Second from the Or Office c 
. De hac rrimem- dinary, the Third from the Teſtator b. torney | 
71 executoris 117 5 : 3 . i : : | | : nit, n. z. 
1110 1 giti 1 g 12 y ! ; 
ns ns — Þ 6 OO 
The (2) Executor which deriveth his Authority from the Lau, 1, 0 g 
the Biſhop or Ordinary of every Dioceſe, unto whom the Execute . F 
of Teſtaments and Laſt Wills, eſpecially ad pias canſas, (no uy his Goo, 
cuto! i © 


atiſe, 
of an 
nat ö 
nance 


which 
iſpol 
Jes 
he Or 


' Canibyj 


Lau, I 
ecution 
o Ex. 


cutol 


Part VI. | Of the Office of an Executor. 5 361 


cutor being appointed by the T eſtator,) hath appertained ©; and that or o—— n 
not of late Time, (as ſome have lately dreamed, ) but ever ſince Epiſeop. & cler. e. 


Chriſtianity was firſt received, and eſtabliſned by imperial Authority, n n0s 
or very ſhortly after: Nor within this Realm of England only, Tem & 2: 00 
where the Biſhops, to whom the Approbation of 'T eſtaments apper- de teſta. 1.3. provin- 
tains 4, have continually, by the Royal Conſent of the Kings and 3 _ 
Princes of this Realm e, exerciſed this Office, and executed this tit. I. cumin. pro- 
Charge, for and during ſo long Time, and ſo many Ages, that (if L vine. Ebor. 

be not deceived) there is not any Memory or antient Record to the pany 3 
contrary f; I mean ſince 8 was embraced, and Paganiſm quorundam. de te- 
aboliſhed ; but al fo throughout all the Kingdoms and Nations with- ita. 1. 3. provinc. 
a Ang 3 . conſt. Cant. Jo. de 
in the Chriſtian Empire. For not only by the Laws Eccleſiaſtical 8, Ann. in 3 
uſed and obſerved for many Hundred of Years, but alſo by the Ci- libertatem, de exe- 
vil Law Þ, compoſed above a 'Fhouſand Years ſince i, this Office cut. teſta. Doct. & 


* . - bd S d. I. U L 8. 
and Charge of executing the aforeſaid Teſtaments and Laſt Wills 3 er 2 4 2 


| hath been impoſed upon the reverend Biſhops: In the Sincerity of munitate oecleſiaſt. 


= it; ic libertatum. 1.2. pro- 
whoſe Conſciences all Chriſtian Laws, and namely the Law of this — 8 


Land, hath repoſed greater Confidence than in other Lay- people, a- Iind. in d. c. ſtatut. 


bout the Performance of dead Mens Wills k. Hence it is, that eve- eceleſiaſticarumli- 


ry Biſhop is called Ordinary, as if other Judges were in this Behalf 8 3 
incompetent or extraordinary I. Hence alſo it is, that the Biſhop is eidit. qui etſi anti- 
called Executor legitimns, legal Executor, becauſe he only is ap- quus fir, non potuit 


tamen hujus anti- 


pointed Executor by the Law, where no Exccutor is appointed by auitat inftium in 


the Teſtator m. | veſtig.afſequi, nem- 
| pe cujus regis tem- 
poribus illud primo fuerat eoneeſſum, ut ille ingenue fatetur. # C. tua. c. nos. c. Io. de teſt, extr. » I. 
nulli. L. fi quis ad decl. C. de epiſc. & cler. i Anno, viz. Chrifti 536. editus eſt ille Juſtiniani codex, in 
uo leges its inter alias inſeruntur. Perkins in tit. de teſtamentis, f. 94. D. Smith tract. de repub. Ang. 
102. Ordinarius vero dicitur, qui lege, vel conſuerudine, vel principis beneficio, juriſdict. univerſali- 
ter exercet. DD. in L. more. de jur. om. judic. , m Specvl. in d. 6. nunc vero aliqua, de Inſtr. edit. Jo. de 
Canib. de exec. ult. vol. part. 1. q. 3. Olden. de exec. ult. vol. tit. 2. f Ss 


The Executor (3) which deriveth his Authority from the Biſhop 
or Ordinary is he whom we call Adminiſtrator n. For when the * Specul. ubi ſupra, 
Executor named in the Teſtament doth refuſe to be, or cannot be 
Executor, and when no Executor is named in the Will; it is lawful 
for the Biſhop or Ordinary to commit Adminiſtration 9, and to an- * Stat. Ed. 3. an. 31. 
nex the Will to the Letters of Adminiſtration P. And this Admini- 2, & Stat. H. 8. 


a ö a N 1 an. a1. 6. 3. 
ſtrator, having his Authority from the Ordinary, is chargeable with? Brook Abridg . tit. 
the Performance of the Will, as if he had been appointed by the Te- Teſtament. n. 20. 


: ; , . " 14 Brook Abridg. tit. 
ſtator d, and is called in Law Executor dativas*, becauſe he is gi- Deviſe z * —t 


ven or aſſigned by the Ordinary, to whom originally and by Law Ed. 3. an. 31. e. 11. 
this Execution doth appertain. But with us he is uſually called Ad- | Paw in d. 5. 


2 : : : nune vero aliqua 
miniftrator *, becauſe he is the Ordinary's Deputy, or as it were his de Inftr. edi. Jo. de 


Steward or Bailiff, to deal and to adminiſter in ſtead of the Ordina- 2 


ry: And in that Reſpect the Ordinary may call this his Adminiſtra- 1 Stat. Ed. 3 
tor to an Account ©; and, if he will, may at any Time revoke his 31: © 21. & Stat. 


SOS , 8 . H. 8. an 2:, F 4 
Office of Adminiſtration, like as any other Man may reyoke his At- ; Stat. Ed. 4. wt ; 4 


torney n. c. 11. 


| | u Brook tit. Admi- 
nit. u. 3. & n. 33. fi Stat, 21 H. 8. non obſtat, quod quær. & tamen videtur quod ex juſta cauſa poterit reyg- 
cart, ut in caſu Caroli Ducis Suffolcie, 5 Ed. 6. non tamen pro ſuo libitu. 5 r 


And this the Ordinary may do, not only expreſly, but alſo ſecret- | 


ly, by appointing another Adminiſtrator *. If a Man die Inteſtate, f L'abridg. dex ea- 


after whoſe Death the Ordinary doth firſt grant the Adminiſtration of 1399. tit. Exec. x1, 


his Good | a | 18. f,177.& tit. Ad- 
als Goods to one Perſon, and afterwards upon Cauſe, or peradventure co he 7; 


Aaa without in prine. 


. * 
- 
* - _ * * K * = 4 
E e . r —— 


ſes edit. an. Dom. 
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7 Labridg.dez ca- without Cauſe Y, doth grant Adminiſtration of the Goods of the fad 
ſes ubifuprato.177- ceaſed to another Perſon ; in this Caſe the ſecond Adminiſtration 1 
is a Secret, but as effectual a Revocation of the former Adminiſta. V 
Ubi ſupra. tion, as if the Revocation had been expreſſed ?: Not much unlike; y 
> Minſing. & vigli- ſecond Teſtament, which is a Secret, but an oflectual Revocation gx 1 
us in h. poſteriore. the former ©; or the Conſtitution of a ſecond Proctor or Attorney al 
Inſtit. quib. mos whereby the former is as effectually revoked, as if it were expreſly he 
v L. ſi quis. $#inal. done d. Vet the Acts done by the former Adminiſtrator, until his th 
ff. de procur. Authority were revoked, are good in Law ©. A 
— — — The Reaſon given in the old Books why the Ordinary might x. ad 
*” voke an Adminiſtration is, becauſe by Granting the Adminiſtration 
no Intereſt paſſed to the Adminiſtrator, but only an Authority to jp & 
termeddle with the perſonal Eſtate of the Inteſtate, which ſeem; 3 n. 
very ſtrange Reaſon, becauſe it hath been often held, that all inter 
mediate Acts done by the firſt Adminiſtrator ſhall ſtand, which coul | 
never be if an Iutereſt did not paſs to him. the 
Packman's Caſe. T. S. died Inteſtate, the Ordinary granted Adminiſtration to E. the 
— _ s.c. Who was cited by the next of Kin of the Inteſtate to have it repealed of 
Moor 396. S. C. and pending the Suit the Adminiſtrator fold the Goods, and after the 
wards the Adminiſtration granted to him was repealed ; and in a 
Action of Trovcr brought by the new Adminiſtrator againſt the ſay 
Vendee, it was adjudged that the Sale was good, which could never the 
be if the firſt Adminiſtrator had no Intereſt or Property in the rece 
Goods, for a Man cannot convey a Property where he hath none; Anc 
and ſuch a Property, that tho' the Adminiſtration had been fraudy But 
lent, it had bcen good againſt the ſecond Adminiſtrator, tho by th Pla 
4 13 Eliz. cap. 6. d Statute it had not been good againſt Creditors. it is 
Price verſus Parkes, Neither can the Ordinary repeal an Adminiſtration at his Plex ther 
Sid. 280. ſure, as where an Adminiſtrator brought an Action of Debt, (5c. the BM nod 
er. 157-5: C Defendant pleaded, that the Adminiſtration granted to the Plaintif a filic 
was repealed and granted to T. S. the Plaintiff replicd that he had * 
appealed from that Sentence; and upon a Demurrer it was adjudg- T 
ed, that the Ordinary having executed his Authority bad nothing jar "Thi 
ther to do, for he could not revoke it, unleſs for a juſt Cauſe. ch ” 
The Executor (4) which deriveth his Authority from the Te _ 
is he that is named Executor in the Teſtament, or to whom th: Ex os 
ecution of the Teſtament is committed by the dead Man. it we 
lawful for every one having Authority to make a Will, to Teſt 
e Supra part. 5. $.1. an Executor for the Performance of the ſame Willi ©. Thi Ex ci. in th 
f Specul. in d. g. tor is termed Executor teſtamentarius, a teſtamentary Executor : 5 
ig e Ja Ol. de and hath his Authority immediately from the Teſtator *, repreſ tt Voidj 


Executor uit. vol. ing the Perſon of the dead Man h; and may without the Author!) 
s Plow. li. 1. in caf. of the Ordinary enter to the Jeſtators Goods and Chatte!s ! ; and 


3 omany _— may be convented by the Creditors and Legataries of the Deccaſcc 


de jur. delib. C. n. 1. as elſewhere is declared k . and after the Probation of the Teſtameſt 
Minſing, in tit. de niay alſo commence Suit againſt the Teſtator's Debtors l. And be 


D doth not much differ from him in Nature whoſe Name in the Ciil 
L. fi res. f. de ex- Law is heres n; ſaving that Heres by the Civil Law is to have tis 
Dea K Reſidue of the Teſtator's Goods, and may convert the ſame to 5 
cap. 7. - own Uſe, (the Funerals, Debts and Legacies diſcharged,) albeit tl 
i Plowd. d. caſ. in- | CAE | 22 
ter Greisb. & Fox. « Supra part. 4. f. 2. & infra hae parte F. 3. 1 Perkins tit. Teſtament, fol. 9; 
Brook tit. Executor, n. 49. m Specul. de Inſtr. edit. f. nunc vero A n. 16. Lindw. in c. ſtatut. |: 10 
provincial. conſt, Cant. verb. prius. tract. de Repub. Ang. lib. 3. c. 9. Haddon lib. refor. leg. Eeeleſi. Ang. l, 
de teſte. c. 1. c. 18. Adde que ſuperius annotavi part. 4. 5. 2. in prince. | 
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| torſhip, then his Office is extended diverſly : But eſpecially it conſiſt- 
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Teſtator do not expreſſy Will that he ſhould have the ſame . L. 3. 5 de te- 
Whereas an Executor may not convert the Reſidue to his own pri- — os 
ate Uſe o, nor any Part of the Teſtators Goods, more than that — L. 
which left unto him by the Teſtator, or which the Ordinary ſhall interdum. ff de her. 
_— h for ſome other Cauſes inſt. Lindw.ind, e, 
allow him for his Travel and Charges, or tor for dates Narurum. verb. of 
hereafter expreſſed P. Inſomuch that if the Executor die Inteſtate, fedus, in fin. 

the Teſtator alſo from that Time ſhall be deemed Inteſtate, and * Mag. Charta e. 


. : . 18. Plow. in c. in- 
Adminiſtration may be committed in this Caſe of the Goods not „3 


3 | Rede. Perkins tit. 
adminiſtred 1, Deviſe, & $. fol. 
97. Littleton, fol. 40. Ripa in L. eum filius famil. ff. de leg. 1. n. 21. P Text. in d. e. ſtatuimus. Dom. 


: ioſus. lib. de teſta. 6. n. 9. Doct. & Stud. lib. 2. c. 10. Dyer fol. 2. & infra cad. part. 6. 3, 
_ E 4 Ns Abride: — Adminiſtr. - 141. tit, Execut. n. 149. Plowd. in ca, inter Greisb. & Fox, 


ning the Office of him that is appointed Executor by Law, 
= | "ny of the Biſhop or Ordinary, and likewiſe concerning 
the Office of the Executor appointed by the Ordinary, that is to ſay, 
of the Adminiſtrator, 1 do not here purpoſe to entreat; but only of 


the Office of an Executor teſtamentary, 


Of (5) Executors teſtamentary there be divers Kinds: lars is ha 

ſay, ſome be nude Executors, ſuch as do reap no Commo ity „„ 1 

the Teſtament r; others not meer or naked Executors, but are to 4e leg. 2. f. Jo. do 

reccive ſome Benefit thereby, and may commence judicial Action £ Athon. in ane 

And again, of Executors ſome be univerſal, and ſome particular 3 

But becauſe I ſee no great Uſe of theſe Diſtinctions here in this! Conſule Bald. in 

Place, I ſhall ſpeak of an Executor teſtamentary generally, and as * 1 | 
it is agreeable to every teſtamentary Executor, be he nude, or o- 4 

therwiſe, univerſal, Or particular * pliei reſpectu, vel 


| 4 : ob defe um Com- 
modi, vel ob defe&um actionis. t Olden. tract. de execat. ult. vol. tit. 3. & ſupr. part. 4. 6. 18. Bar. in I. 


io. ff. de alimen. leg. = De officio executoris in genere, deinde de officio executoris teſtamentarii, le- | 
oy dativi, in —— vide poſt alios Jo. de Canib. de execut. ult. volunt. 2. part. Ss 


| ffice of every Executor teſtamentary conſiſteth in T wo 

re g ol firſt is, rag accepting or refuſing the Executorſhip Xx * Vide Sichar, in 
the ſecond dependeth on the Reſolution of the Executor in accept- 8 — 
ing or refuſing the Executorſhip. For if he do accept the Execu- 9 2, 3, 4 

in making of an Tzventory Y ; in procuring the Probate of the » inf. ead. part. 5.6. 
. Z * the 1 Debts and Legacies à and finally, Infcad. part. $ = 
in the Making of an Account b. But if he reſolve to refuſe the Exc- 5 Inf 2 = 
cutorſhip, his Office is ſo much the leſs, conſiſting only in the a- | 
voiding of ſuch Things whereof Mention is made hereafter ©, e Inf.cad. part. f. a. 


Aa a 2 | 6. I. Of 
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Of the Office of an Executor. 


6 II. Of the Accepting or Refuſing the Executorſip 


and firſt, whether the Executor may be compelled 
to accept the ſame. See Poſtea Cap. 22. 


1. Divers Queſtions about the Accepting or Refrifing of the Eu. 
cutorſhip. | 

2. = Executor may be cited to accept or to refuſe the Exec. 
torſbip. | | 

3. 2 being cited will not appear, the Ordinary may 
commit the Adminiſtration of the Goods of the Deceaſed, 

4. If the Executor named refuſe the Executorſhip, the Ordinary 
may commit the Adminiſtration. _ 

5. The Executor cannot be preciſely compelled to undertake tt 
Executorſhip. | 

6. What if he have already meddled with the Goods of the 
Teſtator? 

7. Whether the Executor refuſing the Executorſhip, ſhall loſe li; 
Legacy given unto him in the ſame Teſtament. | 


. (1) the Accepting or Refuſing of the Executorſhip, 
three Queſtions may be demanded. Firſt, whether he that i; 
| named Executor in the Teſtament may be compelled to undertake 
De hac Q: conſu- the Exccutorſhip, or that it is in his Power to refuſe the ſame : 
las Hen, Bot. "© Secondly, What is to be conſidered of him that is named Execy 
extr. Panor. in e. tor, whereby he may be reſolved whether it were better to accept 
1 AE or refuſe the Executorſhip b. Thirdly, How long Time he that i 
> 6. named Executor hath to deliberate and determine of accepting or 
> Infra 6 prox. refuſing the Executorſhip ©. | 
*Inir. ead.part-$4- To the firſt it may be anſwered, that he (2) that is named Exe 
cutor may be cited to appear before the Ordinary, or other, having 
Authority to prove the Will, and there either to accept the Execu- 
3 Boi. Panor. & torſhip, or at leaft to refuſe the ſame d. And in caſe (3) either he 
Bar. ubi fupra. will not appear, or appearing (4) refuſe to prove the Teſtament, 
Ployd. in caſu i- the Ordinary, or other Judge, may commit the Adminiſtration of 
e Brook Abridg. tit. the Goods of the Deceaſed, as if he had died Inteſtate e; and the 
adminiſt. n. 32. tit. Adminiſtrators have Action, and may adminiſter the Goods of the 
| flat, II. 8. an. 31, Deceaſed, as if he had died Inteſtate : And their Authority or Ad 
= WT done is good and effectual in the Law f in the mean Time, until 
* Brook ubi upra, the Executors undertake the Exccutorſhip 8 ; for then the Ordinary 


& Plowd. ubi ſupr. "= , : 
5 Bald. in I. de. may revoke the Adminiſtration before by him committed b. 


beri. C. de fidei ö | 
commiſ. liber. Plowd. in d. caſ. inter Greisb. & Fox. b Brook Abridg. tit. admin. n. 33. quod faeiliu 


procedit, cum adminiſtratio commiſla fuerit (ut ſemper ſolet) ſalvo jure cujuſcunque, &c. 


Yet nevertheleſs, if the Ordinary knowing that there is a Teſts 
ment, and an Executor named therein, adventure to grant Adminr 
ſtration of the Deceaſed's Goods, not having firſt called the Exec 
tor to prove the Will, and to accept or refuſe the Executorſhip f 
this Caſe it ſeemeth, that when the Executor ſhall prove the Mil, 

i Labridg. de ca- he May ſue the Adminiſtrator in an Action of 'Treſpaſs ?, notwith- 
ſesedit. Anno Dom. ſtanding the Adminiſtration granted by the Ordinary; for that fe 


—_— 8 hath no Power to grant Adminiſtration, but when the Perſon * 
3 | cealc 


facilius 


Teſta- 
dmin: 
Exccu 
hip; in 
C Wil, 
>twith- 
hat he 
ſon de- 

ceaſed 


ſold the Term before Probate of the Will; and if ſo, then the Ad- 
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ceaſed did dic Inteſtate, or that the Executor cither will not or can- | 
not perform the Office of an Executor k. ; , ann H. 8. an. 

But he (5) that is named Executor cannot be preciſely compelled to © 7 
ſtand to the Will, and undertake the Executorſhip I, unleſs (6) he panor. in e. Io. de 
have already meddled with the Goods of the Teſtator as Execu- _ 2 4 
tor; for then he is not only to be compelled to perform the Office er ein, og 2 
of an Executor m; but alſo if he ſhould refuſe, and the Ordinary fin. 


commit the Adminiſtration unto him, this Refuſal is void, and he 3 9 2 
ſhall be charged as Executor n. | „ ©: -vits 

: extr. Plowd. in caſ. 
inter Greisb. & Fox. n Fitz, Abridg. tit. executor, n. 35s 


"Tis ſo by the Civil Law with which our Law agrees: As for In- Alrabam verſ. Cun-. 
ſtance; the Teſtator being poſſeſſed of a Term for Years, made Da- _— 5 
vid his Son Executor, and died, ho proved the Mill of his Father, 8. C. T. Jones 72. 
and made Hay Exccutor, and then the Son died; but Hay not pro- 5. C 2 Ned. 146 
ving the Will of the Son, Adminiſtration de boni nom of the Fa- 
ther was granted to one Bradburne, (who knew nothing of the 
Will of the Son) and he ſold the Term for a valuable Conſidera- 
tion : 'Then Hay the Executor of the Son refuſed to prove his Will, 
and the Adminiſtration to Bradburne was repealed, and a new Ad- 
miniſtration de honis non was granted to the Defendant Cunning- 
ham; the Queſtion was, whether the firſt Adminiſtration de boz:is 
non granted to Bradburne before Hay had refuſed, was good or 
not ; and adjudged that it was not, becauſe _ had the abſolute 

al, 


Property of the Eſtate in him before the Refuſal, and might have 


miniſtration granted before he had refuſed was void, and his Refu- 
ſal after the Adminiſtration granted to Bradbarne ſhall not relate 
to make that good, which was void for Defe& of Power; and fo 
the Sale by him was void. | 
Moreover, though (7) the Executor named, who hath not med- 
dled with the Adminiſtration of the Goods of the Deceaſed, cannot 
be preciſely or abfolutely compelled ; yet if any Legacy be left unto 
him in the Teſtament, he may be compelled to ſtand to the Exccu- 
torſhip, or elſe to loſe the Legacy ; ſo that he ſhall not reap the 
Benefit, if being duly admoniſhed, he refuſe the Burthen 9. o Quz poſitio lo- 


; | cum vendicat, eti- 
amſi executor fit conjundta perſona, ut habet communis opin. Gr. Theſaur. com. op. verb. tutor. Rom. con- 
fil. 235. Add. Jo. de Canib. d. tract. de executor. ubi plures enumerat hujus regulæ limitationes, nempe 
quod non eſt compellendus ; quarum firmitatem quia ſuſpectam habeo, eas ſilentio prætereo. 


The Perſon to whom Adminiſtration is granted may refuſe to 34 H. 6. 16. 
take it upon him if he will, for the Ordinary hath not Power to 
compel him to accept it. 

But in ſome Caſes he cannot refuſe, as where an Executor (after 9 Ed. 4. 33 
a Caveat entred) took the uſual Oath, and afterwards refuſing, and 1 Vent. 335: 
another endeavouring to get Adminiſtration, the Executor who had 
refuſed, conteſted the Adminiſtration with him in the Spiritual 
Court ; and it being decreed againſt him in that Court upon a Sup- 
polition that he was bound by the Refuſal ; he appealed to the De- 
legates, and pending the Appeal, he moved for a Maudamus to 
that Court, to be admitted to prove the Will, and had it for having 
taken the Oath; that Court had no further Authority, and there- 
fore ought not to have allowed his Refuſal, but to have granted 
the Probate to him. 285 1 | 

5 Treſ- 
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Treſpaſs. It was found by Verdict, that Sir Ralph Rotvlet, being 
poſſeſſed of a Term, made his laſt Will, and thereof made the Lord 
Keeper Bacon, Catlin Chief Juſtice, and others his Executors and 
deviſed the Term to the Lord Catlin, and died; all the Executor 
wrote a Letter to Dr. Dale, Judge of the Prerogative Court, that 
they could not intend the Execution of the Will, and deſired him 
to commit the Adminiſtration to Henry Gcodyer, the next of Kin 
to the Teſtator; the Adminiſtration was accordingly granted, but 
the Regiſter entred the Cauſe, viz. for that the Executors did de. 

fer ſuſcipere onus teſtamenti; after this, Catlin entred upon the 
Land deviſed to him, and granted it over: The Doubt was, whe. 
ther this Grant was good. 1. Whether the Letter was a ſufficient 
Renunciation. 2. Whether (if they once refuſe) they may after 
Adminiſtration granted, adminiſter at their Pleaſure. Dr. Ford de. 
clared to wy uſtices, that by the Civil Law a Renunciation may as 
well be by Matter in Fact, as by a judicial Act; and they may re- 
fuſe by Parol: And cited a Rule in the Civil Law, Non oult ef 
heres, qui ad alium vult transferre hareditatem ; and Hereditas if 
totum jus quod defunctus habuit. And to the Second he ſaid, Cu 
ſemel repudiaverit hereditatem amplius hereditatem petere non po- 
zeft ; and, Oui ſemel repudiaverit, ſhall not afterwards be Execu- 
tor, quia tranſit in contractum. And that Executors cannot refuſe 
for one Time, but for ever; but they may pray Time to conſider 
of taking upon them the Executorſhip, and it ought to be granted; 
and in that Caſe the Ordinary is to grant in the mean Time litera 
ad colligendum, &c. but is not to grant Adminiſtration. And for 
theſe Reaſons, there being a Refuſal, the Grant made after Ad- 
miniſtration committed was void ; and ſo was the Opinion of the 


y M. 29 & 30 Eliz, Court P. 
C. B. Broker verſus 
Charter. Crook part 3. fol. 92. Owen 44. S. C. Moor 272. 8. C. 1 Leon. 153. S. C. 


eAttons maintainable by Executors or Adminiſtrators. 


-. Xecutors may charge Perſons for any Debt or Duty due to the 
Teſtator, as the 'Teſtator himſelf might have done; and the 
ſame Actions that the Teſtator himſelf might have had, the ſame 
for the moſt Part may Executors have alſo. And therefore it was 
adjudged, that Executors may have and maintain a Trover and Con- 


4 H. 37 Eliz. B. C. Verſion upon Trover and Converſion in the Time of the Teſtator d. 


Eliz. Counteſs of 
Rutland verſ. Iſabel Counteſs of Rutland. Crook part 3. fol. 377. H. 21 Eliz. rot. 410. Ruſſel and Prat's Cal, 
Ibid. lib. 5. fol. 30. Ruſſels Caſe. | 


If three Executors bring a Trover and Converſion, and the one is 
an Infant, and they all ſue by Attorney, it is good, becauſe they 
are all but one Perſon, and ſue en auter droit, and not in their owl 
Right ; and it is not reaſonable that one or two ſhould ſue by At- 


r Crook part 3., | . a l : 
Gol. 378. torney, and a third by Guardian or prochein amie r. 


:  _ © Omare Impedit lieth for an Executor upon a Diſturbance made in 
— the Life- time of the Teſtator ſ. | 
de Lichfield. Treſpaſs by an Adminiſtrator, de honi tf aſportatis in vita inteſtati 


After Verdict it was moved in Arreſt of Judgment, that this Action 


is not given by the Statute of 4 E. 3. cap. 7. but ruled _ 
3 Sur 


A. 


the 

the 
ame 

was 
Con- 
r 15 | 


8 Caſ. 


ne is 
they 
oO vun 


y At- 


de in 


ftatt : 
Iction 
thout 
Argu- 
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Argument, that the Action lay by the Equity of the Statute ; for it P. 37 Eliz. B R. 


Part VI. 367 


N . Smith v. Vangar Col- 
9 t 2 
15 1 equal M iſchief a gay. Crook part 3. 


An Aſumpſit by the Executor upon a mu made to the Tefta- fo. 384. 14 H. 1.13. 
tor, and did not ſhew forth the Teſtament in the Declaration: Ad- | 

judged, that it is Matter of Subſtance, not of Form ; for otherwiſe 

the Executor doth not intitle himſelf to the Action, without ſhew- 
ing the Teſtament “. | | M. 38 & 39 Eliz. 


| | B. R. Edwards ver. 
Stapleton. Crook part 3. fol. 551. Crook part 2. pl. 1. P. 10 Jac, B. R. Browning v. Filler, 1 Bulſt. 200. S. C. 


But the Law is now altered as to that Point, for the Profert hic Vent. 200. 

in Curia literas, &c. is held to be Matter of Form, and not of 

Subſtance; and my Lord Hale was always of that Opinion, but 

becauſe of different Judgments it was thought neceſſary, amongſt 

other Alterations made in the Law, to ſettle this Matter by Act of . 16 & 15 car. 2. 
Parliament, (oz.) That after a Verdict Judgment ſhall not be ſtaid cap. 8. | 
for not producing Letters of Adminiſtration. TR 

Treſpaſs by the Plaintiff as Executor of A. againſt B. for that he 

took and eſloined Goods to Places unknown which were the Teſta- 

tors tempore mortis ſue, &c. the Defendant thereupon demurred in 

Law : It was moved that this Declaration was not good, becauſe 

there ought to have been mentioned, that the Goods were taken ex- 

tra cilſtodiam ſuam; as the Regiſt, fol. 49. 42 E. 3. 26. 48 E. 3. 10. 

11 H. 4. 12. But adjudged, that becauſe the Plaintiff had Election 

to bring the Action either of his own Poſſeſſion, or as Executor, 

and foraſmuch as by the Teſtator's Death the Poſſeſſion is caſt upon 

the Executor; it is to be intended that the Goods were in cuftodia , ,; 4 
ſua, and for that Cauſe the Declaration was adjudged good x. Ahn = 

Scire facias in Chancery as Adminiſtrator to &. Earl of F. upon Crool part 2. fol, 

a Recognizance of N conditioned for Performance of Cove- 

nants; the Parties being at Iſſue, it was given for the Plaintiff C. RB. 
It was moved in Arreſt of Judgment, becauſe it is not mentioned 
in the Writ, 00d profert literas adminiftirationis ; but becanſe it 
was in a Writ founded upon the Record, and the Courſe is not to 
mention it in Writs, and ſo be all the Precedents in Chancery; it 
was ruled to be well cnough ). 1 1 4% 
the Eirlol Shewſ- 


bury verſus Sir Walter Lecuſon. Crook part 3. fol. 592. 


The Stat. 4 E. 3. is taken by Equity, and Adminiſtrators who 
are in the fame Miſchief ſhall have the ſame Remedy, albeit they, 
be not named in the Statute Z. N. b. 107 8 
An Executor ſhall have a Replevin of Goods taken in vita teftatoris, 6 
and likewiſe an ejettione firms of an Ouſter made to the Teſtator 2. Old N. B. 123. 
A Man condemned in Debt and impriſoned, if the Gaoler ſuffer *? ＋ $995-396 
him to eſcape, the Party or his Exccutors may have an Action of 
Debt againſt the Gaoler b. F. N. B. 121. 4, 
An Action for Debt is brought againſt B. and Judgment againſt 2 _— n 
him for it, and he impriſoned ; 4. dies, the Gaoler ſuffers B. to 
eſcape ; an Action of Debt will lie for the Executor or Adminiſtra- 
tor upon this Eſcape againſt the Gaoler ; but if he be impriſoned 
upon a mean Proceſs, as a Latitat or Bill of Middleſex, quære; be- 
cauſe it is a perſonal Fact done to the Party, and fo oritur cum 


Pp erſona e. e F. 2 Car. rol 


STR ES PP 1365. Lemaſons an 
ee 5 Caſe. B. R. Poph. rep. 189. Vid. T. 14 Jac. Probe and Main's Caſe, quod ſur mean proces pur 
cape action ne giſt. Popham. rep. 192. W. Jones 173. S. C. Latch. 167. S. C. 1 


Anno 
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Anno 3 Car. 2. An Action was brought by an Executor againſt 
Gaoler, who ſuffered a Priſoner on meſne Proceſs to ejcape in the 
Life-time of the Teſtator; and upon a Demurrer to the Declara- 
tion, two Judges were of Opinion that the Action did lie, if not at 
Common Law, yet by the Equity of the Statute 4 Ed. 3. cap. 19, 
de bonis aſportatis in vita teſtatoris, which Statute ought to have 
a favourable Conſtruction, in order to the Advancement of Juſtice, 
Gc. Two Judges of a contrary Opinion that the Action did not 


Tart YI, 


368. 


W. Jones 173. 


lie, not at Common, becauſe it was not grounded on a Contract, as 


Debt, Covenant, &c. that an Executor could have no Action which 
ariſed ex maleficio, as Treſpaſs, Vi & armis, Battery, and ſuch like, 
though he might have an Action grounded on a Contract, which 
this is not ; neither ſhall he maintain it upon the Equity of the 
Statute, for that only gives him an Action of Treſpaſs for Goods 
of his Teſtator carried away in his Life-time, which Action he could 
not have before this Statute ; it gives no Remedy for any other Tref. 

_ paſs, as Aſſault, Battery, 6c. Now in this Caſe the Treſpaſs did rot 
concern. the Goods of the Teſtator, but it was for ſuffering the Pary 
to eſcape; tis true, this Statute hath been extended by Equity to 
other Actions, which concern the Goods of the Teſtator; therefore 
the Executor may bring 'Trover for Goods taken and converted in 
the Life-time of the Teſtator. 

An Executor or Adminiſtrator may have a Superſedeas upon a Writ 
of Error brought by the Executor or Adminiſtrator, without ſpe- 
cial Sureties to pay the Condemnation, if the Judgment ſhould be 
affirmed ; and the Stat. 3 Fac. cap. 8. that all Actions of Debt, &, 
muſt be intended where it is againſt the Party himſelf, upon his 
Obligation, or where Judgment is general againſt the Executors; 
but where the Judgment is ſpecial, that Execution ſhall be of the 
Goods of the Teſtator, and Damages only de bonis propriis, it is 
not reaſonable that the Party ſhould be enforced to find Sureties to 


4 M. 12 Jac. Coll. pay the entire Condemnation with his own Goods d. 
ſmith ver. the Lady 


Plat Executrix. Crook part 2. fol. 352. Crook part 1. fol. 42. Mildmay's Caſe. 


A. as Adminiſtrator of B. brings an Action for Debt againſt C. 
and had Judgment to recover; C. being impriſoned for it, eſcapes; 
A. as Executor of B. brings an Action for this Eſcape : And ad- 
judged the Action doth not lie, becauſe the firſt Recovery was as 
Adminiſtrator, and the Action upon the Eſcape is as Executor, which 
cannot be, that one ſhould die Inteſtate, and yet have an Execu- 
tor; and this Action being brought as Executor, diſaffirms the fir 
Suit, which ſuppoſes a dying Inteſtate ; and the Action upon the 
acts, _— Eſcape ought to purſue the firſt Action e. There was no Objection 
Crock part 2. cl. to the Action, but to the Form of the Declaration, (vis. ) becauſe 
394, 3 Bulft, 112. the Plaintiff declared againſt the Defendant as Executor, when he 
had recovered the Judgment as Adminiſtrator againſt the Perſon 
who eſcaped. 

If a Man recover as Adminiſtrator, where he is Exccutor, the 
Party againſt whom the Recovery is ſhall have an Audita Querel:, 

# Crook part 2. fol. ſuppoſing that he had no Right to recover 7. 
394-2 R. 3. fol. 8. If an Action be brought as Adminiſtrator, he ought to ſhew, 6 
s M. 14 Jac. Sir Fo. pr ofert hie in Curiam literas adminiftratorias ; for it is Matter ot 


- =» preg Subſtance, and not aided by any Statute 6; this is now altered. 
28 H. 6. 31. 16 E. See Autea. | 


4. 8. 21 H. 6. 23. | | 
Pl. Com. 52. | "vs If 


J the ſame Goods i. 


| ſhall go to the Heir, and not to the Executor u. 


Part VI. 
If an Executor brings an Action and recovers, and dies Inteſtate, 


the Adminiſtrator of the firſt Man may not ſue Execution by Scire 
fac. for there is not any Privity between them Þ, | 


of «Oi Wan 


b 26 H. 8. 3. C. lib. 


: | 5. fol. 9. Brudnel's 
Caſ. C. lib. 1. fol. 31. Shelley's Cal. Anderſ. rep. part 1. c. 49. 2 R. 3. fol. 8. 10 E. 3. 26. 


A Woman and another Perſon were made Executors, the Woman 
took Husband, who did not alter the Property of the Goods of the 
'Teſtator ; and then the Wife died: It was adjudged that the other 
Executor might have an Action of Detinue againſt the Husband for g 

7 | IP, 1 Eliz. Bend- 

An Executor brings Debt upon an Obligation, the Defendant pleads * 

Non eft factum, and found for him: Adjudged that the Plaintiff 
ſhould pay no Coſts upon the Stat. 4 Zac. becauſe he ſues ex auter 
droit, and of Matter which lay not in his Cognizance ; therefore the, N. Jae. Hy- 
Law never intended to give Coſts againſt him k. earth verſ. David. 
| If an Adminiſtrator recovers Damage on Treſpaſs de bois aſpor- Crook part. . tol- 
tatis in vita teftatoris, and then die Inteſtate, his Adminiſtrator may **7 19.9.8. 
have Execution thereon ; otherwiſe of a Debt recovered which was 
due to the Inteſtate l. : 1 

If 4. make a Promiſe to B. and after B. dies Inteſtate, and Admi- Moor's 8 — 931. 

niſtration of his Goods be committed to C. who after dies alſo In- 2 Cro. 271. S. C. 


. 


M. 44 & 45 Eli. 


| teſtate, and after Adminiſtration is committed to D. of the Goods 


of C. in this Caſe D. cannot have an Action on the Promiſe made 


to B. as Adminiſtrator to C. for he is not Adminiſtrator to B. in 
that Adminiſtration was not granted to him of the Goods of B. un- 


* m M. 15 Car. B. R. 
adminiſtred by C®, inter Goin and Os- 


A Perſon made a Leaſe for Years rendring Rent at Michaelmas, born. Roll's abridg. 


| or within a Month after; the Leſſee enters: the Leſſor dies within dit. enecut. lit. E. 


ten Days after Michaelmas : Adjudged that the Executor had no 
Remedy for this Rent, for the Rent was not due in the 'Teſtator's 
Time, nor until the End of the Month; and in ſuch Caſe the Rent 
n T. 39 Eliz. C. B. 


| Pilkington ver. Dal- 
ton. Crook part 3. fol. 575. C. lib. 10. fol. 129. Clun's Caſe, 


Where a Perſon died ſciſed. of Rent, either in Fee or in Tail, or 


for Life, his Executor or Adminiſtrator had no Remedy at Com- 


mon Law to recover the Arrears due in his Life-time ; but now by 
the Stat. 32 H. 8. cap. 37. an Action of Debt is given in ſuch Caſes, 


and likewiſe the Executor or Adminiſtrator may diſtrain. 


This Statute extends only to Inheritance at Common Law, or 


to a Freehold for Life; and therefore where a Rent was granted 


for a certain Term of Nears, if the Grantce lived ſo long, and it 


was arrear in his Life-time, his Executor could not diſtrain for the 
| Rent after his Death, becauſe this Caſe is out of the Statute which 


provides a Remedy uy where the Teſtator died ſeiſed either in 
Fee, or in Tail, or for Life; and 'tis not without the Equity of the 
Statute, though the Rent was determinable on Life. 

Neither doth this Statute extend to Rent arrear for a Copyhold Appleton v. Doty. 
Eſtare; for theſe are not Inheritances at Common Law, but by 7 Brovnl. 205. 
Cuſtoms. | Yely. 135. S. C. 


If the Teſtator after this Statute had granted his Intereſt, and Ogres Ca ſe. 4 Rep. 
the Grantee had attorned ; and then the Teſtator dicd - his Execu- 48. 


tor could not recover the Rent in arrear by Virtue of this Statute, 
B bb becauſe 
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becauſe tis loſt by granting over his Eſtate, and was not due to the 
Teſtator at the Time of his Death; and the Statute is expreſs thy 
the Executor muſt recover in as large a Manner as the Teſftayy 
zuig lit, who as this Caſe is could not recover, and by Conſequence 
his Exccutor could not. | 

Detinue brought by an Exccutrix againſt her own Husband's Exe. 
cutor : The Caſe was this; one Falconer, who was the Plaintiff; 
firſt Husband, made his Will, gave divers Legacies, and toward 
the End of his ſaid Will ſaid, The Reſidue of all my Goods ] pic 
and bequeath to Frances my Wife, whom IT make my ſole Executrix 
of this my laſt Will, to diſpoſe for the Health of my Soul, and 4 
pay my Debts, and died indebted to divers Perſons, to whom the 
ſaid Frances paid the Debts and all the Legacies, having then Good 
in her Hands, for which this Action was brought; ſhe having after 
married one 7ohn Hunks, who made the Defendant his Executor 
to whoſe Hands the ſaid Goods came; upon Demurrer Judgment 
was, that the Plaintiff ſhould recover; for notwithſtanding the De- 
viſe, 2iz. of the Reſidue as aboveſaid, ſhe hath them not as Deviſee, 
but as Executrix, becauſe the Words of the Will can have no other 

„ M. 15 & 16 El. Intendment, than that ſhe ſhould enjoy them as Executrix ““. 


C. B. Hunks verſ. | 
Alborough. Anderſ. rep. c. 45. Moor's Rep. fol. 99. n. 242. Dyer 331. 


One Co- Executor cannot ſue another for Poſſeſſion of the Teſta- 

tor's Goods, for that all the Executors to the fame Teſtator are 

F Brook tit. exec. but as one, and no Man can ſue himſelf P. Nevertheleſs, if the 

* Teſtator makes divers Executors, and do bequeath to the one of 

them the Reſidue of his Goods, it is net only lawful for him to whon 

they are ſo bequeathed to retain the fame ; but alſo if the other 

* Brook ibid. pl. Executor enter thereunto, he is fubjet to an Action of 'Treſpaſ 4, 

* Alfo if the Executor of a Co- Executor hath any Goods belonging 

to the fitſt Teſtator, the other ſurviving, the Co- Executor of the 

firſt Teſtator may have an Action againſt the Executor of that de- 
ceaſed Co-Executor for the ſame t. 

If there be two Adminiſtrations granted together, he that is the 

h rightful Adminiſtrator may ſue the Wrongful for the Goods in his 

*C, lib. 8. fol. 135. Cuſtody ſ. CEE. | | 

If Leſſee for Years deviſeth his Term to another, and maketh his 

Executors, and dieth, and the Executors do waſte, and afterwards 

aſſent to the Legacy: Adjudged that although between the Exe 

cutors and Deviſee it hath Relation, and the Deviſee is in by the 

1 Deviſor, yet an Action of Waſte is maintainable againſt the Exect- 

. 4 Eliz. C. B. wad, . 
Lib. 3. fol. 12. tors in the Tenuit *. 


r Brook tit. execut. 
n. 99. | 


Saunders Caſe, Debt upon an Eſcape by Executors muſt be in the Detinct only, 


M. 17. Jac. Lan and not in. the Debet & detinet u. Vide Hiſcock's Caſe cited in Har- 

caſtell verſ. Sidley. Gal Bib. ; 

Hob. rep. 272. 264. grave S Ca e, 20. 5. 31. N : : 

Lib. 5, , fol. 3t: Executor to the Lady P. port debt upon an Obligation ; the Con- 

Hargrave s Cale. dition was, for the Payment annually of 30 4. during the Lite 

the Lady at the Feaſts of St. Mich. and? the Annunciation, or with 

in- thirty Days after every of the Feaſts; the Lady dies within the 
thirty Days ; the Queſtion was, whether this ſhall diſcharge the 

H. 37 Eliz. B. R. Payment due at the Feaſt befero her Death,; and the Court held 

Price ver. Williams. that it did &. 7 : . | 

Crook part 3. fol. 

380. | 
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Executor charged . for Rent arrear after Aſſynment of 
the Term. 


S for Rent arrear after the Aſſignment of the Term, the Caſe Marrow v. Turpin. 


was, an Action of Debt was brought againſt the Defendant (as W 1 3 
Adminiftrator) for Rent arrear, and reſerved on a Leaſe made to ted in Walker'sCaſei 


the Inteſtate, and incurred after his Death; the Defendant pleaded, 3 Rep. 24. 


that before the Rent was due he aſſigned the Leaſe to J. S. and that 


| the Plaintiff knowing this Aſſignment, had accepted the Rent from 


the ſaid T. S. the Aſſignee; and upon a Demurrer to this Plea it 


; was adjudged, that the Adminiſtrator was not chargeable after the 
= /ignment of the Term. | 


A Prebendary made a Leaſe, rendring Rent, the Leſſee died, ha- Overton v. Syddali 


ving made T. F. his Executor, who aſſigned the Leaſe to E. G. and Beba 12% C. 
the Prebendary brought an Action of Debt againſt 7. S. the Execu- Co. Ent. 122. S. C. 

tor of the Leſſee, for Rent arrear after the Aſſignment : And adjudg- Cro. Elia. 535. S. C. 
cd that it would not lie; for if the Executor could have been 
charged, it muſt not be upon any Privity of Contract, but upon a 
Privity in Law, as having the Eſtate, if he had not aſſigned the Term; 
but by his Aſſigning the Leaſe the Privity of Eſtate was removed ; 
and for that Reaſon the Action would not lie. | 


ouldſ. 120. S. C. 


But if the Leſſee himſelf had aſſigned his Leaſe, tho the privity Mater ver. . 


of Eſtate would have been removed by ſuch Aſſignment; yet the Pig 351. 


| Privity of Contract would have ſtill ſubſiſted between the Leſſor * TE 


| and the Leſſee, who ſhall be always chargeable to the Leſſor for 

| Rent, and incurred as well before as after the Aſſignment during | 

| Life; but after his Death his Executor ſhall not be chargeable for 2M 
any Rent due afterwards, becauſe by his Death the Privity of Con- 9 

tract, as to the Action of Debt, was determine. | 


Where an Executor ſhall be charged upon the Deed of the 
Teſtator, though he be not named in the Deed ; and 
where he ſhall be charged de bonis propriis, and where 
de bonis Teſtatoris only. PE ER eee e 


g JF a Man hath a Stock of Sheep or other perſonal Goods for a 
1 Time, and doth covenant for him and his Aſſigns at the End of _ 
the Term, to deliver the Stock; or ſuch a Sum for them; the Leſſee 
aſligns them over; the Aſſignee ſhall not be charged with this Cove- 
$ nant, for it is a perſonal Covenant, and wants Privity : But the ſame, _ . - 
shall bind his Executors and Adminiſtrator s. * 8 
| Loeſſee for Years by Indenture covenanted for himſelf, that within | 
| Three Years he would build a new Houſe upon the Lands; no Men- 
uon was made of the Executors; the Term expired, and the Leſſee 

died: Per Curiam, his Executors ſhall be charged, though not na- 
med in the Covenant b. Fee . 


17. 


* T. 18 H. 8. Dy. 


If one makes a Leaſe of Land by Deed wherein he hath nothing, 
by the Word Demiſi, and dies before an Action of Covenant is 
rought againſt him; it will be maintainable againſt his Executor: 
Bbb2 ww > 


8 n 
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Lib. 4. Naber sCaſe. For the Word (Demiſt) implies a Power to let, as well as (J. 
eee rad doth a Power of Giving e. | 
older Taylor. 0 L 
Hob. Rep. fol. 12. If one be Leſſee for Years or Life without any Deed, and hi; 
Rent being behind dieth, his Executor ſhall be liable to the Payment 
421 H. 6. 1. 44E.3. of this Rent d. But if the Leſlee for Years ſell or grant away his Term 
45: or Leaſe, and die, his Executor ſhall not be charged for any Rent 
8 due after the Death of his Teſtator, though himſelf in his Life-time 
11, 14H.7.4. Dyer was ſtill liable for the Rent to grow due after, until the Leſſor ac- 
247: Lib. 3. Spencers cept the Aſſignee for his Tenant ©. | 
_ A. covenants with his Leſſee to pay all Quit-rents, and dieth, It 
is a Oneære if his Executors be bound there. Dy. fol. 114. And the 
* Dy. 114. 49 E. 3. Books are, that it is a perſonal Covenant only, and dieth with the 
u. s E. a inch perſon. 49 E. 3. 17. 18 E. 3. 2. Finch, lib. 1. fol. 17. But this Our 
lib. 1. 17. lib. 5. 4 3- 17 Quere 
Spencers Caſe. is reſolved in Lib. 5. fol. 16. Spencer's Caſe f. 

Debt was brought againſt 'T'wo Executors, one appeared and con- 
feſſed the Action, the other made Default; and Judgment was gi. 
ven to recover the Goods of the Teſtator in both their Hands; to 
which Purpoſe a Fieri fac. iſſued to the Sheriff; who returned Ni- 
hil; but he that made Default had Goods of the Teſtator, and had 
waſted them before the Receipt of the Writ ; whereupon a Scire fac, 
iſſued out againſt him only who had waſted the Goods: And upon a 

„ M. 4 Eliz, Dy. Scire fec. returned, Execution was awarded againſt him only of hi; 
fol. 210. proper Goods, without any Execution ſued againſt his Companion t. 
If a Man condemned in Debt dieth before Execution, it was held 
by the Court, that his Adminiſtrators were bound to pay this Debt 
upon Record before Specialties: And if they be ſued upon an Obli- 
gation, they may plead a Recovery againſt them which is not exe- 
cuted ; but if they do not plead it, but ſuffer a Judgment againſt 
„r 6. Dy fol. 8. them, and Execution before Execution ſued of the firſt Judgment, 
16 P's they ſhall. be charged of their own Goods, for that by the fir 


C. lib. 5. fol. 28. 
Haris ca. Judgment the Goods were charged b. 


Debt againſt an Executor, the Plaintiff had Judgment to recover 
de boni, Teſtatoris, and thereupon a Hire facias was awarded, and 
the Sheriff returned, Opod nulla habuit boxg teftatoris, and the 
Plaintiff ſurmiſeth, that he had waſted the 'Teſtator's Goods; where- 
upon he prayed a Scire fac. why he ſhould not have Execution de ho- 

i M.38,39 Elia CB. Ali r Per Curiam, this Writ ſhall not be awarded upon the 

Aldworth verſ Peel. Surmiſe of the Party upon a Devaſtavit ; nor in any Caſe, where 

Crook part. 3. fo. the Judgment is de borzs propriis, unleſs it be upon Return of the 
530. n. 61. 2 And. 4 > 
55- 8. C. Sheriff, when he returns a Depaſtavit i. 

Sir Fohn Chicheſter Debt, (c. againſt the Executor of T. S. who was Executor of 

Caſe. Dyer 185, E. G. upon a Bond of T. S. the firſt Teſtator; the Defendant plead: 

ed, that the ſaid E.G. owed him 1004, and that Goods to that 

Value came to him as Executor of the ſaid E. G. which he detain 

ed: Altra quod he had not Aſſets: The Plaintiff replied and averred 

Aſſets, upon which they were at Iſſue, and the Plaintiff had a Ver- 

dict: Adjudged that he ſhould recover de bozzis of the firſt Teſtatot 

in his Hands, and Damages de Boris propriis; and if the Sherif 


- ſhonld return auila Bona of the firſt Teſtator in the Hands of the 


- 


Defendant, he muſt likewiſe return a Deoaſtavit in him, becauſe 


* 


the Verdick found that he had Aſſets, and accordingly the Sheriff . 
turned a 'Deooſtacit, and thereupon Execution was had de Boni 
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:  Scire facias againſt the Defendant, Adminiſtrator of Auue Roev, 3 v. Driver. 
to have Execution de bois propriis ; upon an Inquiſition returned, 1 Saund. 306. S. C. 
that he had Goods and Chattels of the Inteſtate to the Value of the 1 vent. 20. S. C. 
Debt and Damages recovered by the Judgment, and that Bona & 
Catalla illa (to the Value of the Debt) vendidit & elongavit & ad 
uſum ſuum proprium convertit ; whereupon they they were at Iſſue, 
and the Plaintiff had a Verdict; it was objected that he could not 
have Execution de Bonis propriis of the Defendant, becauſe there 
vas no Devaſtavit found, or in Iflue, for the Iſſue which was tried 
might be true, and yet the Defendant not guilty of a Deoaſtavit, 
becauſe he might convert the Goods to his own Uſe upon Payment 
of a Debt owing by the Inteſtate ; but it was adjudged for the Plain- 
tiff; for if he had paid a Debt to that Value, then the Property of 
the Goods had been altered and veſted in him, and if ſo, he could 
= not convert them. 8 
Debt againſt Two Executors; one pleads a Recovery in B. R. a- 
gainſt him in Bar, the other that he had fully adminiſtred: Againſt 
the firſt the Plaintiff did aver Covin; and upon the ſecond Plea they 
were at Iſſue: The firſt Iſſue is found for the Plaintiff, and as to the 
& other, it was found, that the Defendants had Goods in their Hands 
of their Teſtator not adminiſtred to 30 J. the Debt being 100 4. the 
Plaintiff had Judgment to recover de bonis teſtatoris; a Scire fac. is 
brought againſt the Executors, ſuppoling many other Goods came to 
their Hands after the Judgment. Per Curiam, where upon nothing 
in their Hands pleaded, it is found, that ſome Part of the Sum in 
Demand is in the Hands of the Executors, there, upon a Surmiſe of! M. 3o Eliz. C. B. 
Goods come to their Hands, the Plaintiff may have a Scire fac. con- af, C and Boſ 
trary, where upon Iflue it is found fully for the Defendants, that fol. os : * 
they have nothing in their Hands k. FO. & S. C. 

Debt againſt an Adminiſtrator, who pleaded that before the Ac: Morgan verſus Sock. 
tion brought, the Adminiſtration was revoked and granted to an- "4 us; m 
other, he (the Defendant) having then Aſſets in his Hands to te 
Value of 200 J. which he had delivered over to the new Adminiſtra- 
tor : The Plaintiff * that this was by Covin, and ſo it was 
found, and thereupon he had Judgment to recover the Debt de bo- 
nis teftatoris ; and upon a Writ of Error brought it was inſiſted, that 
the Recovery ſhould not be abſolute de honig teſtatoris, but condi- 
tionally Si tantum habuit in manibus; but it was held that the 
Judgment was good. 7 

Debt upon Bond againſt Husband and Wife as Admniniftratrix ; he Johns verſus Adams. 
pleaded Payment by the Wife after the Death of the Inteſtate, upon * Cr. 191. 

which 5 were at Iſſue; and the Plaintiff had a Verdict, and Jud g- 
ment quod recuperet againſt them de boni, teftatoris ſs tantum ha- 
bent in manibus, & 6 aom pro miſts de bonis propriis; and adjudg- 
ed good ; for tho' the Plea is falſe, yet the Husband who pleaded it 
being a Stranger to the Inteſtate, he might not know whether his 
Wife had paid it to the Inteſtate, or not; and this is not like the 
Plea of Plenue adminiſtravit, which if found falſe, the Judgment 
ſhall be de boris propriis, becauſe tis falſe upon the Defendant's 
pwn Knowledge. I | 25 
Debt againſt an Executor, who pleaded Plene admi niftravit, and Chapman verſ Gal. 
it was found againſt him; and the Judgment was entered generally, L. 22. 


when it ſhould be De boni 7 eftatoris, ft, &c. & ft non de bonis pro- 
| Debt "i 


* 


374 Of the Office of an Executor. Part VI. 
minen. v. R bert. Debt againſt Co- executors, one of them confeſſed the Action, and 
* the Plaintiff had Judgment to recover his Debt de Bonis & Catall. 
of the Teſtator in both their Hands, and thereupon a Fi. Ja. iflued 
againſt both, and the Sheriff returned, that at that Time they bad 
nulla Bona, but that one of them had Goods of the Teſtator to the 
Value of the Debt, and that he had waſted them ante receprionem 
brevis; and upon this Return a Scire facias iſſued againſt him alone 
to have Execution de boni, proprits, and Judgment was given ac- 
| cordingly. | | | 
Gilſon verſus Bok, vdgment againſt an Executor to recover 607. de bonis propriis, 
Go = C and Six Pounds Damages; and upon a Fi. fa. againſt him, the She. 
: riff returned nulla bona ; afterwards upon a Suggeſtion of a Decaſte- 
vit in London, a ſpecial Fj. fa. was directed to the Sheriff, who up- 
on an Inquilition taken, returned Qod bona teſtatoris devenerunt to 
the Executor after the Death of the Teſtator, and that he convert. 
ed them to his own Uſe, and then a Hire facias iſſued againſt him 
to ſhew Cauſe why the Plaintiff ſhould not have Execution again 
him de boni propriss ; The Defendant pleaded, that as to the & 
Pounds Damages, the Plaintiff ought to have Execution; but as to 
the 601. Plene adminiftravit; and upon a Demurrer this was held 
see the nextCaſe. a good Plea, for he ſhall not be concluded by the ! Inquiſition and 
Return of the Sheriff, becauſe 'tis not directly in Purſuance of the 
8 Writ, but of a collateral Matter. | 
ee Judgment againſt TwO Executors, to recover de boni, teſtatoris 
Co. Eatz. 270.6, and a Fieri facias to the Sheriff to levy the Debt, who returned 
5 nulla Bona; whereupon the Plaintiff ſuggeſted on the Roll, that the 
Defendant had waſted the Goods; and a Writ being directed to the 
Sheriff, and an Inquiſition being taken, he returned that they had 
waſted, Oc. then a Scire facias iſſued againſt them, to ſhew Cauſe 
why the Plaintiff ſhould not have Execution de boni, proprits, to 
which the Defendant did not plead, as he did in Gibſons Caſe be- 
fore-mentioned; thereupon the Plaintiff had Judgment upon the 
Return of ulla Bona ; but upon a Writ of Error brought that Judg: 
ment was reverſed, becauſe when the Sheriff returned ulla Bona, 
the Plaintiff ought to have a ſpecial Fieri facias to the Sheriff to le- 
vy the Debt de bonis teftatoris; and that if ſibi conftare poterit, that 
the Executor had waſted the Goods, &c. then to levy it de boms 
| by _ the Caſe be- groprizs ; for if he make a falſe Return upon an m Iquiſition, the 
Party is without Remedy. 
Mourſon v. Bev. Husband and Wife Executrix of her former Husband, were ſued 
— cons in an Action of Debt in London, and the Plaintiff had Judgment; 
and upon a Fi. fa. the Sheriff returned ulla bona teftatoris ; after. 
wards upon a Teſtatum, that the Goods were eſloined, the Plaintif 
a This differs from brought a new ® Scire facias, reciting the Judgment and the former 
arti —— Writ and Return; and Cuod teſtatum exiſtit, that the Defendants 
was given — had Goods ſufficient, &c. and that they eſſoined and ſold them, 
la bona returned, whercfore the Sheriffs of London were commanded, that by Inqur 
_ — upon * lition vel alio modo, &c. they ſhould enquire whether the Defen- 
ed. | dants had eſloined the Goods; and if it was ſo found, that then Sciſt 
faciant the Defendants to be in Court in Offab. Michaelis, to an{wel 
the Waſte done by them, and to ſhew Cauſe why Execution ſhoul 
not be awarded de bois propriis ; the Sheriffs returned the Inquilr 
tion, finding a Sale of Goods by the Defendants, and that Scire fe. 


cerunt the Defendants, who appeared and demurred to the wr 
| , 
4 Wn. 


— edn — — — * 


— oe —— — tek 


Part VI. Of the Office of dn Executor. 375 
which was adjudged good, and that the Defendants ſhould anfwer ; 
_ afterwards they imparled, and Judgment was had againſt them by 
Default, and that the Plaintiff ſhould have Execution de honig pro- 
priis, which Judgment was affirmed in Error. 7 20M 
Debt againſt Husband and Wife as Adminiſtratrix of her former Knight verſus Hilten, 
Husband, and Judgment againſt them; and upon a Fieri facias the So. Car. 693: 
Sheriff returned nulla bona of the Inteſtate; and upon a Suggeſtion 
of a Devaſtavit another Fieri facias iſſued againſt them, with this 
= Clauſe in the Writ, Si ſibi comſtare poterit per inquiſitionem, that 
, they had waſted the Goods, then Scire faceret the Defendants to 
mne Cauſe why Execution ſhould not be done de boni, propriis 


e — li. 


— * 


(as the uſual Courſe is), and the Sheriff returned, that the Jury found 


te Wife had to the Value of 100 J. of the Inteſtate's Goods which 

o ſſme had waſted whilſt ſhe was a Widow, and that the Husband had 

t- WT not waſted any; but Execution was awarded de bonis propriis of 

m WE him and his Wike, for he is chargeable by Law for the aſte done 

ft by his Wife. | | E 

ix Where an Executor brings a-Writ of Error, if the Judgnient is Litt Rep. 53. 

to WE wot reverſed, he ſhall be anſwerable de boni proptiimm. 

a An Executor acknowledged Satisfaction on a Judgment recoyet- Neon verſusPowep. 

ns WW ed by his Teſtator ; afterwards this Judgment was reverfed and Re- * 

he ſtitution awarded de boni: K & fi non de bonis proprii j 
nc if it had beem de boni, teſtatoris only, then he who had paid his 

i, Money upon an etroneous Judgment might be in Danger of loſing it 

cd WE if upon the Reverſal the Executor ſhould not have Aſſets to fatis 

the what was fo paid; and it would be very hard upon the Executor, 

te that Reſtiterion ſhould be awarded de bonit propriis, when he had 

had done no Wrong; for the Debt which the Teſtator recovered in his 

uſe WF Life-time by Virtue of the ſaid Judgment, was Aſſets in the Hands 

to of the Executor ſb long as that Judgment was in Force and not re- 

be- {WF verſed, and liable to his Debts, which his Executor is bound to pay. 

the WF An Executor is never charged to anſwer de bonis proprizy, but 

ude- where he hath done ſome Wrong, as may be obſerved in ſome of 

ona, the Caſes before- mentioned, and in theſe which follow: 

0 le- 


. Where he waſtes or conceals the Goods, and where he expreſly 
that ptomiſes to pay Money, and neglects it. * 
jonis . As to the firſt of theſe Caſes, fee atten in the Caſe of Merchant 
, the and Driver ; and as to concealing the Goods, this Caſe happened: 
The Executor had not wafted the Goods, but had them in | 

\ fued RF Specic, and kept the Poſſeſſton ſo privately, that the Sheriff could Blachmore v. Mercer. 
nent; not find them to levy the Debt due to the Plaintiff: It was the O- x6 any _ S. C. 
after. pinion of the Chief Juſtice Hale, that he ſhould be charged de bo- 
ainti i, proprizs. | | TE 
ormet And upon an Expreſs to pay the Money, and neglecting' it, this 
ndants Caſe happened. | | WE 
them, One Hope poſſeſſed himſelf of the Inteſtate's Goods as Fxecu- Norden verſ Levett, 

de for torr, which faid Inteſtate had given a Recognizance for T. Joes 85 =» 
the Payment of 800 J. to Norden: Afterwards Adminifitation F 
granted to Levert, who brought an Action againſt Hope as Exęcntor 
de ſoz tort, and pending that Action they cntered into Articles, that 
Levert ſhould diſcharge Hope as Executor de ſon tort, and that he 
ſhould pay Levert 6501, which Sum Hope covenanted' to pay, but 
had not paid, and thereupon Levett brought his Action to 3 

| | the 


2 Lev. 122. 
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the Money; and upon a Scire factas brought by Norden the Cog- 
niſce, againſt Leoert the Adminiſtrator, ſuggeſting that he had wajj.. 
ed the Goods, and had either ſold them or converted them to his Lſe; 
7 Iſſue was taken, and all this Matter was found ſpecially ; and it was 
inſiſted for Levett the Adminiſtrator, that he had done no Wrong, 
but had taken the moſt effectual Courſe to ſecure the Inteſtate's E- 
ſtate; and the Security which he had taken from Hope being by Cove- 
nant to pay Lecett 6501. had made the Debt certain which was in- 
certain before, becauſe the Suit againſt _ was only to recover Da. 
mages, which were incertain till the Verdict, but by the Covenant 
the Debt was made certain, and the Money not being yet paid to the 
Adminiſtrator (Levett) the Matter reſted wholly upon this Agree. 
ment, and the Property of the Goods was not altered: But adjudged 
that the Property was altered, and that Lerett the Adminiſtrator 
having accepted this Covenant to pay the Money, it operated as 3 
Sale to him, and 'tis Aſſets in his Hands immediately, tho' by his 
Acceptance the Money was to be paid at a Time to come, and he 
ſhall be charged de boni, 22 | 
| Havelly. Trevanian., So where an Action is brought againſt an Exccutor upon his oun 
Cro. Eliz.91. Promiſe to pay, and tis found againſt him, the Judgment ſhall be 
Leon. 93 8 C. die bonis propriis. 
Wheeler verſ. Cole. Likewiſe where the Inteſtate was indebted for Goods, and Ad. 
Cro. Eliz. 406. miniſtration was granted to his Widow, who promiſed, that if the 
es Ga Plaintiff would deliver to her more Goods, ſhe would pay the whole 
Debt; and in an Action brought againſt her for the Whole, upon 
Non Aeg pleaded, the Plaintiff had a Verdict and Judgment, 
and entire Damages; but this Judgment was ſet aſide, becauſe the 
Whole could not be put together in one Action, for the Judgment 
for the Inteſtate's Debt ought to be de bonis inteſtati, and for her 
own Debt de bonis propriis : Juſtice Croke tells us this was only 
the Opinion of Popham, and that all the other Judges were againſt 
him, becauſe this Action was founded on her own Promiſe, and 
charged her upon her own Act, therefore the Judgment ſhall be de 
boni propriis tantum. 1 BE 
Hawes verſ. Smith. So where the Inteſtate was indebted to T. S. and the Admini- 
ſtrator promiſed to pay, in Conſideration that at his (the Admini- 
ftrator's) Requeſt, T. $. would account with him, which he did, 
and being found in arrear, promiſed to pay: The Plaintiff J. ö. 
had Judgment to recover de boris propriis, and held good, for he 
was not obliged to account with the Adminiſtrator, and therefore 
the Accounting being at his Requeſt, and an expreſs Promiſe to 
pay, tis as much as a Promiſe to pay in Conſideration of Forbes 
ance, and that would be ſufficient to charge an Executor de bon! 
Propriis. | g | : 
Dyer 324- As where the Leſſee covenanted for himſelf, his Executors, G. 
| to repair the Houſe, which afterwards was burnt down throug 
Collins v. Thorogoed, the Negligence of the Executor himſelf; and in an Action of Co- 
Hob. 188. venant brought againſt him, the Judgment was de bonis reſtatori 
— tantum, becauſe the Action was brought upon the Covenant of tit 
Palm. 314. S. C. Teſtator, which binds his Executor as repreſenting him. 
Caftilianverſ. Smith. Debt againſt an Executor upon a Bond of his Teſtator for Pct 
Hob. 283. formance of Covenants, and the Breach aſſigned was, for plowing 
up Marſh-ground by the Executor himſelf, which his 'Teſtato: 


Was 


2 
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. | ROS | prohibited to do by the Leaſe, yet the Judgment was & ; 
Jois teſtatoris tantum, though the Breach of the Covenant was 
by the Act of the Executor, becauſe he is not chargeable unleſs he 


s Varh Alert. | 

: Judgment againſt the Teſtator, who died, and a Scire facias be- Dean and Chapter 
; ing brought againſt his Executor, he pleaded that he never was of ws 
0 Executor, nor adminiſtred as Executor; upon which they were at "4 946 Raw 8 

- ME 10ue, and it was found againſt him; yet the Judgment was de bo- | 

» ME ris teftatoris tantum, becauſe the Execution muſt relate to the 

t Judgment, the Scire facias being only brought againſt the Defen- 

in dant to ſhew Cauſe why the Plaintiff ſhould not have Execution on 

o ME the firſt Judgment. OY | 

ed Judgment againſt the Teſtator, who died, and upon a Scire fa- Nevill v. Delabar, 
or MT cis brought againſt his Four Executors, they all pleaded Plene Gro. Can, ants 

a ME adminiftraverunt, upon which they were at Iſſue, and the Jury 

his WE found 100 J. Aſſets in the Hands of one, and 40 J. Aſſets in the 

be Hands of another, and gone in the Hands of the other Two Exe- 

cutors, yet Judgment ſhall be de boris teſtatoris, becauſe the Ac- 
un tion was brought againſt them all as Exccutors, and by Pleading 
de chey had acknowledged themſelves to be ſo. 

k But if Two Executors are ſued, and each of them pleads ſeve- Bel ver. Incleden, 
rally Plene adminiſtravit, and the Jury find that one hath Aſſets, — 
tre and the other hath none, the Judgment ſhall be againſt him only 
os who hath Aſſets. 2 
n Leſſee for Years made his Wife Executrix and died, ſhe aſſigned Ba big verſus Fin. 
ent, the Leaſe to T. S. who covenanted to repair, and then T. S. the! $6316 
tho Aſſignee made Mary his Wife Executrix and died; and in an Ac 
dent tion of Covenant brought againſt her, the Breach aſſigned was, for 


Jos not repairing, Gc. ſhe pleaded a Judgment had againſt her for 
only ſo much, and that ſhe had not Aſets ultra, &c. to ſatisfy the ſaid 


aint cue. ph and upon a Demurrer to this Plea it was held good, 
and {WE becauſe the Defendant was charged as Executrix of an Aſſignee, 
hy and not as Aſſignee her ſelf, and therefore was liable to anſwer de 
bonis teſtatoris. | 

nin. Upon a Capias againſt Two Executors, the Sheriff returned Nom Rouſe v. Hethering- 
nini- WE £ff indentus as to one, and the other appeared and pleaded, - and . 1 
did. Judgment was had againſt both; thereupon he who appeared 
J. brought a Writ of Error, and concluded ad dammum ipfins, and 
or he WW: this was held Wrong, for both muſt join in the Writ, and it was 
2." held that the Judgment ſhall be againſt both de boris reftatoris. 
e to Conenant, Gc. againſt the Adminiſtrator of Leſſee for Years, for Tag verſus Norris. 
vers not repairing; and the Plaintiff ſet forth, that Status de & in pre- Sa 
bonn WE 7245 came to the Defendant, who entered, and that the Houſe was 

in Decay, and not repaired, and ſo it was found; it was inſiſted a- 
> br gainſt the Defendant, that this Covenant runs with the Land, and 


we that tho the Defendant was ſued as Adminiſtrator, yet he ſhall be 


f Co liable proprio Jure to repair; but adjudged that he ſhall be charged 
ator de bonis teftatoris tantum. 


of the Error ſur Judgment: The Error aſſigned was, that in Debt up- 
on an Obligation againſt an Executor for the Performance of Cove- 
r p. nants in a Leaſe made unto the Teſtator, the Breach was aſſigned 
loving in the Time of the Executor, for not repairing of a Houſe; and 
'eſtator Iſſue being found againſt the Defendant, ö gry was, Quod re- 


us cuperet the Debt de boni teftatoris fi, &c. & fi non, tunc de bonis 
. pPeropriis 
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declared to be by the Executor himſelf, and in his Default the 
Recovery ought to have been, as well for the Debt as for the Du. 
mages, de bonis propriis. Per Curiam, the Executor is chargeable 
in Debt by the Covenant made by the Teſtator, and therefore ſhall 
be charged only for the Principal with the Goods of the Teſtator: 
And by no Act or falſe Plea ſhall he be charged de boni: Proprii, 


but when he pleads the falſe Plea of Ne nuques Executor, which 


» RI. 20 Jac. B. R. utterly ouſts him from the Benefit of the Teſtament ®. - 


Ball veri. Wheeler. 
Crook part 2. fo. 647. Dyer fol. 324. M. 21 Jac. B. R. Bridgman verſ. Lightfoot. Crook part. 2, fol. 671. 


In Debt againſt Executors, who plead Ne unques Executors, ny 
adminifter come Executor, the Judgment ſhall be de bonis 22 
toris, if they have Goods of the Teſtator's, if not, de bonis pro 
111 H. 4 5. 33H priis p. And there it is ſaid, that if they plead Non eff fall 
6:23:24 9 fl. 7. 1 or other Plea which ſhall bar the Plaintiff for ever, and it be found 
againſt them, the Judgment ſhall be + ſupra. But Orere of the 
Plea Non eſt factum; for that doth not lie in their Notice, if i 
were the Teſtator's Deed, or not. But of ſuch Things of which 
they may have perfect Notice, and are perpetual Bars, or other- 
wiſt, as if they plcad a Releaſe to themſelves or an Acquittance, 
and the ſame be found againſt them, there the Judgment ſhall 
be de bonis teſzatoris, & ſi non, de bonis propriis. But if they 
. plead a Releaſe or Acquittance made to the Teſtator, of which 
3 net. they cannot have perfect Notice, there the Judgment ſhall be 4 
46 E. z. * boni teſtatoris 4, | 
Debt againſt Executors, who pleaded fully adminiſtred, and it 
r 2H.6.12. 9H.6.9. was found againſt them; the Judgment ſhall be de bois teftatorir!, 
34.6. fol. a. For the Plea is no perpetual Bar, but is a Bar for the Time; for i 
Aſſets happen after, they ſhall be charged: And ſo it is where one 
518 Hl. 6. Br. Exee. Executor pleads Miſnomer, or that another is Executor not named 
pl. 18. in the Writ, and it is found againſt them f. 
Newman v. Babing- Debt againſt an Exccutor for 40 l. who pleaded Plene adnini- 
zon. Godb. 178. ffravit, and it was found againſt him to the Value of 20 J. and Da- 
mages to 5 J. the Plaintiff ſhall have Judgment as to the 20/. dt 
bonis teftatoris, and as to the Damages de bonis propriis. 


Actions maintainable a ainſt Executors or Adminſirt 


tors; and what Pleas they may ſafely plead. 


| 5 the Executor hath not actually laid his Hands upon 
any of the Teſtator's Goods, yet ſhall he be ſaid to be in 

t Office of Exer, Poſſeſſion of them, ſo as to ſtand liable to the Creditors, ſo far 
c. 10. : they extend in Value, though others do afterwards purloin them *, 
Debt brought in the Detizer againft a Woman as Adminiſtratii 

of her Husband, for Arrearages of Rent upon a Leaſe for Year, 
pig. for a Quarter's Rent due in the Life-time of the Inteſtate, and 
Two Quarters in her own Time; it was found for the Plaintif, 
It was objected that the Action ought to have been in the Deb! 
and Detinet, according to Hargrave's Caſe, lib. 5. fol. 3 1. but " 
was reſolved, that the Action was well brought in the Det1m, 
ſhe having the Intercſt only as Adminiſtratrix: And Auge 


4 "*z aſe 


ng = | . * . „ 
propriis : M here it was alledged, that- inaſmuch as this Breach i; 


mm 
1 Da- 
J. de 


firs 


Mm t, 
tratil 
Years, 


reverſed d. 


8 ed without another Judgment; and it may be ſhe had adminiſtred all 
the Goods in paying Debts upon Specialties, which is not any Admi- 5 

|: k OTE - 1 T. 39 Eliz. C. B. 
niſtration to bar the Plaintiff; or it may be he had Debts upon Sta- 0,4wey verſ. Godſry. 
tute or Recognizance, which are not allowable againſt a Judgment J. Crook part. 3. fo. 


; Contract of the Teſtator — 


before Auditors b. 


judged that the Action would lie. 


and upon a Demurrer the Plea was adjudged ill, becau 
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224 ton he | i M. 7 Car. B. R. 
Caſe was denied to be Law, and the Judgment in that Caſe was „ 


Ss | En; | . Caſe. Crook part. i. 
Debt againſt an Executor upon an Obligation, who pleaded, that fol. 163. 


the Teſtator at the Time of his Death was indebted to the King for 
his Office of Sheriff-ſhip : But becauſe it was not averred, that it was r.; Jac. B. R. 
= rum © juſtum debitum, & minime ſolutum, it was adjudged for Wodaland Hugate's 
1 the Plaintiff ä 


8 Crook part. 2. 
þ 2 * | | 4 ol. 182. 
Scire fac. againſt an Adminiſtratrix, to have Execution upon a | 


Judgment againſt the Inteſtate: The Defendant pleaded, Quod nulla 


abet bona que fuerunt inteftati tempore mortis ſue in manibus ſuis 
= dminiftranda, nec habuit die impetrationis brevis, nec unquam po- 


fea, &c. Adjudged no good Plea: For a Judgment cannot be anſwer- 


Promiſe by the Teſtator, that if J. S. marry his Daughter, he 7” 


would give him 100 J. and as much as to any other of his Chil- 
E dren; the Marriage took Effect; an Action upon the Caſe is brought 
by J. S. againſt the Executors of the Teſtator; And adjudged, that * T. 13 Jac. Rot. 
the Executors are chargeable as well for this collateral Promiſe as 932: Sanders verſus 
for a Debt *. 


2 Crook part. 

; | | 2. fo. 417. 

An Action of the Caſe lieth againſt an Executor upon a ſimple _ 

IIIb. 5. Slade'sCaſe. 

ion lic i v Lib. 9. fol. 86. Pl 

An Action lieth againſt Executors for Arrearages of Account found 2 

2 | H. 6. 35. 

Where one hath a Tally of the Exchequer to receive Money fr ** 
ſome Cuſtomer, Receiver, or other Officer of the King's, and deli- 


vereth it to him, he then having Money of the King's in his Hands, 


if he die without paying the ſame, his Executor ſhall ſtand charge- H 6.4. 15 E 4. 
able with the Payment thereof e. | 5 


n a ; | | 16. C. lib. 9. fol. 87. 
The Teſtator being only Tenant for Life (Remainder to one Sway yerſus Scartes. 


| Scorles in Fee) made à Leaſe for 15 Years to San, and afterwards Moor 4. 
| made Scarles and another his Executors, and died; Scarles entered 


and avoided this Leaſe, and thereupon Sau the Leſſee brought an 
Action of Covenant againſt him and the other Executor; and. ad- 


Debt againſt an Executor, who pleaded that his Teſtator was in- corel verſus Davali 


| debted to one Lamb in 3oo l. on Bond not ſatisfied, but ſtill in 2 Lutw. 1634. 


Force, and that he had fully adminiſtred and had not Aſſets wltra 
10 J. to pay the ſaid Debt die exhibitionis Bills nec wow red oftea ; 
dj uſe the Defen- 
dant pleaded Plene adminiſtravit die exhibitionis Billa, when it 
ſhould be ante e e Brevis, Oc. AE: Rn OL | 
Debt on a Bond againſt the Executor of T. S. who pleaded that Powers verſus Clock; 
the ſaid T. S. died Inteftate, and that Adminiſtration was granted to * Ik. 26. 
the Defendant ande petit judicium ſi ipſe ad Billam predit? reſpon» 8 
dere debeat, &c. and upon a Demurrer to this Plea it was inliſted, | 
that it was ill, becauſe the Defendant ſhould have traverſed, that he 
intermeddled before Adminiſtration was granted to him, for if he 
did, then he was Executor de ſon tort ; but adjudged: that ſuch a 
Traverſe would have made the Plea ill, becauſe there is no Iatermed- 
dling charged in the Declaration, and the Defendant ought not. to 
traverſe what is not alledged, £2 


Gece 3 Scire 


VN. 7 Jac. B. R. C. Y. and B. R b. | 
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Scire facias upon a Judgment againſt a Teſtator in Debt broug 
againſt his Exccutors, who pleaded, that before they had Knowledge 
of this Judgment, they had fully adminiſtred all the Teſta; 
Goods in Payment of Debts upon Obligations. It was adjudged no 
Plea, for at their Peril _ ought to take Knowledge of Debt, dt 


| 
| 
* Record, and ought firſt of all (unleſs Debts due to the Queen 
Fae = ent 6 have ſatisfied _ ; it was adjudged accordingly *. ) to t 
bin's _ Crook Debt againſt an Executor upon an Arbitrement made in the Time : 
part 3 Jon 793. of the Teſtator; it was demutr'd in Law, whether the Action lay 
» P. 39 El. Hamp- becauſe the Teſtator might have waged his Law; and adjudged it , 
ton verſ. Boyer, fol. lay not b. | - 
557 _ part 3. Error in C. B. againſt three Executors ; the Error aſſigned was, ; 
that one of them died depending the Writ before Judgment: 9, k 
. 41 8 Aue. Cnriam, it is no Error e. ; : 
2 Fol. 658. 3 1. 1 Debt againſt Executor, who pleaded he had Riens en (cs main, 0 
1. 38 E. z. 11. but certain Goods diſtrained and impounded ; it was adjudged to be 
M. 25 Eliz. C. B. no Aſſets to charge him d. ; 1 
—_ far I caſe ſur trover & concerſion of Goods; the Caſe wy, C 
a Recovery was had in the Exchequer againft an Executor of Deh th 
and Damages, and 4 Fleri facias iflued out de bois teftatoris, / 
Oc. ft nemy, damna de proprii:; the Executor dies, the Sheri 
makes Execution of the Teſtators Goods before the Return of the % 
*H. 31 Eliz. B. R. Writ ; adjudged good, notwithſtanding his Death after the Teſt of 55 
rot. 31. Moſſe verſ. his Writ e. bs R ha 
Rl 55, core rÞ An Executor ſhall not be charged without Specialty wherein th | 
352. n. 473. : x | WII 
| Teſtator might wage his Law; for that an Executor cannot wage tio 
4 E. 5. 10. b. his Law of other Mens Contracts f. r | e 
11 K. 6. Debt againſt an Executor upon ah Obligation made by his Teſt 
tor; the Plaintif was nofiſuited; the Defendant had Coſts by Order he 


of Court; otherwiſe it is where an Ex&vutor is Plaintiff and is non- 


5 i ſuited ; for it cannot be intended, that it was conceived upon Ma- 
M. 38 & 49 El, lice by him 8. And the Stat. 4 Fac. ought to have a reaſonable In 
— el tendmient, and no Default can be preſumed in the Executor, who 
e complains, becauſe it concerns other Mens Facts, whereof he can 

have no perfect Knowledge; and ſo it was reſolved by the Courts of 


Yelverton's rep. Action upon the Caſe ſur Indebitatits aſſumpſit of the Teſtatot 
57. 44 Eliz. B-R. doth well lie againſt the Executors i. | . 
= —_—_ - * The fame Point had been adjudged before in * Norwood's Cafe; 
*Plowd. Com. 181. but a Diſtinction was made in f Pines Caſe, between a Promiſe of 
Noreved ver. Read. the Teſtator to pay à certain Sum of Money, and his Promiſe to d 
Bend ore Hide à collateral Act; and that in the firſt Caſe an Indebitatur oſumſi 

Voulc lie againſt his Executor, becauſe where the Sun was certain, 


ße Promiſe to pay it made a Duty. © 
Seubbings d. Rothe» But the former Opinions ſtill prevailed, (o7s.) that an Iudebitati 
r WE would not lie againſt an Executor for a Debt created by 
Z 


S S Kolfe. * * | EA | : 
Cro. Ten, — the fuple Cormratt of the Teſtator, becauſe he might have £00ged 
1 And. 182. his Lato; for where the Demand is certain, there the Defendant 
| may mage hir Law, which he cannot do in an Action where Ds 
mages are to be recovered upon a Breach' of a Promiſe,” which Di- 
boar are always incertain till reduced to a Certainty by a Verdict 
and therefore the Defendant in ſuch Caſe cannot wage his Law, bt 


cauſe tis impoſſible for him to make Oath that he hath paid, whe tis f 
ln 


he cannot tell how much was duc, + 
3 | 


Debt world 


— — 4 
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In Slad?'s Caſe it was held, that an Action of Debt, or an Ac- 
tion on the Caſe would lie b. an Executor for a Debt due »por: 
e 


Slade's Cal. 4 Rep. 
93. Yely:. 20. S. Co 


the ſimple Contratt of the Teftator, and this at the Election of the 


Plaintiff; the Reaſon given for the Action on the Caſe was, becauſe 
every Contract 1 implies a Promiſe, for when a Man agrees 
to pay Money, or to deliver a Thing, he promiſes to do it; tis 


true, this is called a falſe Gloſs by the Chief Juſtice * Vaughan, in- * vaugh. 101. 


vented only to turn Actions of Debt into Actions on the Caſe : But 


the Chief Juſtice Coke and fix other Judges in f Pinchions Caſe were f Pincbion's Caſe, 
of another y rapes for the Law was not clear that an Action of Rep. 36. 2 Gro. 


the Teftator ; becauſe in ſuch Action the Teſtator might have waged 
his Law, and 'tis a Rule that the Executor ſhall not be charged 
where the Teſtator might have waged his Law. 

Now if an Action on the Caſe 1, 
would be without Remedy, and that would be a plain Defect in the 
Law; therefore the Judges held in Pinchion's Caſe, that every 
Contract executory implied a Promiſe, upon which an Action on 
the Caſe might be founded. 5 85 1 | 

Debt againſt.the Defendant as Exeeutrix of J. S. upon plene ad- 
miniftravit 3 it was found by Verdict, that the Teſtator at 
the Time of his Death had Goods to the Value of 100 J. and was 
bound to another by Obligation in 100 J. and that the Defendant 
had taken in this Obligation, and made another in her own Name 
with Sureties to the Obligor: Per Curiam, this was an Adminiſtra- 
tion, and it is in the Nature of a Payment, and ſo much of the 
'Teſtator's Debt is by this diſcharged k: | A 


. Crook part 3. f6l. 114; M. 28 & 29 Eliz. rotul. 2625. inter Stampe and Hutchins 


| ingly. 1 Leon. 111, Moor 260. S. P. Cro. Eliz. 120. 


Debt againſt one as Adminiſtrator to N. upon an Obligation; the 
Defendant ſhews the Cuſtom of London to be, that if a Contract 
be made by a Citizen, to pay. Money to another Citizen, and he 
who made the Contract dies, that his Executors or Adminiſtrators 
ſhall be chargeable therewith,. as if it were upon an Obligation; 
and ſhews farther how the Inteſtate was indebted upon Contract to 
A. who had recovered againſt him, and that he had ricuf ouſter en 
ſes maines, &c. Adjudged that the Cuſtom is good, for the Exe- 
cutors or Adminiſtrators to pay Debts upon ſimple Contracts: Cu- 


ITY. 3. 8. C. 
ie againſt the Executor upon the ſimple Contract of *? 


ould not lie; then the Creditor. 


xk M. 30 & 31 EL 


Martin verſus Alice 


, adjudged accord- 


ſtoms in London are confirmed by Act of Parliament, and are now 


as ſtrong as a Statute, and the Cuſtom is reaſonable, becauſe the 
Executor or Adminiſtrator is. bound in Conſcience to pay Debts up- 
on Contracts as well as Obligation, though the Law hath given 


Priority to Debts upon Obligation J. 


Now as to Actions of Debt brought againſt Executors upon the 
ſumple Contract of the Teſtators, theſe Caſes happened, (eig.) it 
was held, that the Defendants in ſuch Caſcs may be charged, or 
not according as they plead, for upon a Demurrer to a Declaration 
in Debt the Defendant muſt have Judgment; but if he plead, and 
tis found againſt him, then he hath loſt the Benefit of the Law. 


But 


T. 3) Eliz. C. B. 
Snelling 's caſ. Cooke 


lb. 5. fol. 92, b. Croke part 3. fol. 409. n. 21. S. C. 


Hughes v. Roberbam. 
Cro. Eliz. 302. 
Poph. 31. S. C. 
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Cro. Eliz. 121. 
1 And. 181. S. 


x Leon. 165. 8. C. gainſt an Adminiſtrator upon a ſimple Contract of the Inteſtate, 
Gouldſ. 106. S. C. the Defendant pleaded pleue adminiftravit, and it was found again; 


him ; yet the Plaintiff could never get Judgment, becauſe at Con- 
mon Law Debt would not lie againſt an Executor or Adminiftra. 


tor upon the ſimple Contract of the Teſtator or Inteſtate ; and where 
the Action is improper, and not ſufficient to charge him, the Coun 


ought ex officio to abate the Writ. 


Cermin verſ. Rats, Soon after the Caſe laſt mentioned, an Action of Debt was 


Cro. El. 425. 
Moor 366. 


Morgan verſ. Green. 
Cro. Car. 187. 
W. Jones 223. 
P almer V. Lawſon. 


Sid. 332. 


brought againſt an Executor, &c. who pleaded that he never was 
Executor; and it was found againſt him; but in this Caſe the 
vows had Judgment, becauſe by the Plea the Contract was ad- 
mitted. | 

But now the Law is ſettled as to this Point, (ↄig.) if the Defer- 
dant demurs to ſuch a Declaration in Debt, he muſt have Judgment 
for the Reaſon before-mentioned ; but if he pleads, then he hath 
taken Notice of the Debt, and hath in a Manner confeſſed it, eſpe- 
cially if he plead plene adminifiravit ; and if tis found again 
him, the Plaintiff muſt have Judgment. 

And by a Paragraph in the Statute of Frauds, tis enacted, Thit 
no Action ſhall be brought to charge an Executor or Adminiftrat; 
upon a ſpecial Troy to anſwer Damages ont of his own Fſute, 
or to charge the Defendant upon any Promiſe, to anſwer for the 
Debt or Miſcarriage of another, unleſs the Agreement upon which 
the Action 1s brought, is put into Mriting, or ſome Memorandum 
or Note thereof, and ſigned by the Party, to be charged thereuitl, 
or by ſome other Perſons authoriſed by him. | 

Since this. Statute this Caſe happened, (oig.) Leſſee for Years 
died, leaving Rent in arrear ; his Widow promiſſed the Leſſor, that 
if he would permit her to enjoy the Lands till Lady-day, and to 
remove ſeveral Goods, ſhe would pay the Arrears due in the Life- 
time of her Husband, which was 160 J. and 200 J. more; the Que- 
ſtion was, ſince there was no Memorandum of this Matter in Wri- 
ting, whether the Promiſe was good or not; and adjudged that it 
was not, for it was void as to the 160 J. becauſe that was the Debt 
of the Husband, and not put into Writing ; and being void in Part, 
"tis ſo in the Whole, becauſe tis an entire Agreement. 2 Vem. 
223. Lord Lexington verſus Clerke. | | 

A. covenanted with B. to put his Son an Apprentice to C. ot 
otherwiſe, that his Executors ſhall pay B. 20 J. A. doth not put lis 
Son an Apprentice to C. and dieth ; B. brings Debt againſt the Exe- 
cutors of A. Per Curiam, it doth not lie, for it cannot be a Debt 
in the Exccutor, when it was no Debt in the Teſtator. If a Man 
covenant to pay 10 J. Debt lieth againſt his Executor, but not when 


be covenanteth that his Executor ſhall pay 10/ n. 
m P. 33 El. Perrot 

verſ. Auſtin. Crook 
part 3. 232. 


If an Executor pleads plene adminiſtradit, the Plaintiff may 
pray Judgment againſt him when Aſſets come unto him; but the 
Plaintiff is to be barred, if he acknowledge it ; and if he denieth, 
that he hath not fully adminiſtred, which is found againſt him, be 
ſhall be barred alſo, and pay Coſts to the Defendant. When is 
found that the Defendant hath ſome Aſſets, although of little Va- 
lue, ſo as he hath not fully adminiſtred; the Plaintiff ſhall hate 
Judgment for the entire Debt ; but he ſhall not have * 


3 ut 


Part Vi 


But yet ſome are of Opinion, that even in ſuch Caſe the Judge 
C. ex officio ought to abate the Writ ; as where Debt was brought 3. 
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but of as much as is found, and ſhall not be barr'd for the Reſi- 

due; and if more Aſſets come afterwards, he may have a Sci. fac. 

to have Execution thereof. But if it be found that he hath fully | 
adminiſtred, or if it be ſo pleaded and confeſſed, the Judgment ſhall | 
be againſt the Plaintiff. And therefore 2 Shiphie's Caſe, lib. 8. | 
fol. 134. that if an Executor plead plene adminiſtravit, the Plain- 


tiff may take Judgment preſently, and expect when he hath Af- 


ſets, was denied to be Law n. x 

| . | 373. Dorcheſter verſ. 
ſpebb. Crook part 1. fol. 373. 8 E. 4. 3. Sir Fobn Needham's Caſe, lib. 8. fol. 136. 11 H. 3. 4. 21 fl. 7. 
31. 11 H. 4 83. 20 E. 4. 17. | 1 


If an Executor of a Leſſee for Vears doth aſſign over his Intereſt, 
an Action of Debt doth not lie againſt him for Rent due after the 
Aſſignment; and if a Leſſee for Years doth aſſign all his Intereſt 
and dies, the Executor ſhall not be charged for the Rent due after 
his Death, becauſe the perſonal Privity of Contract, as to the Action 
of Debt, is determined 9. | | 2 82 As 
Information in the Exchequer in Nature of an Account was * 
brought againſt D. Executor of V. M. who had received Money 
of the Queen's amounting to 1500 J. Upon ſpecial Verdict, the Caſe 
was, That W. M. had received annually out of the Exchequer 500. | 
as a Fee for his Diet for thirty Years, which was paid him by the | 
Command of the Lord Treaſurer, who had Authority by Privy Seal, 
to make Allowance and Payment of all Fees due; but in 'Truth 
| theſe were not = due Fees. 'The Queſtion was, whether his Exe- 
| cutors ſhould be charged: Per Curiam, they ſhall be charged; for 
| this Payment by the Lord Treaſurer's Appointment was not allow- 
able ; for the Privy Seal is not ſufficient Authority to diſpoſe of the 
Queen's Treaſure, unleſs where it is due; and he diſpoſing of it ; 
| otherwiſe, it is out of his Authority P. | | 2 1 
Scire facias was ſued by H. againſt V. Executor to his Father, part 3. fol. 545. C. 
for Execution of a Judgment obtained againſt the Teſtator ; the lib. t. fol. go. b. 
| Defendant pleaded plene adminiſtravit at the Time of the Bringing 
| of the Action; and thereupon they were at Iſſue: Per Curiam, it 
| is no good Plea, but the Executor ſhould have pleaded, there was 
nothing in his Hands at the Time of the Teſtator's Death, becauſe 
the Judgment bound him to ſatisfy that Debt before others; but 
by joining of Iſſue the Advantage of that Exception to the Plea is 
| waved 1, | | l wn 1 Re 
C. ot WR Fcire facias againſt Executors, upon a Judgment againſt their fal. 3:8. 1. 11785 
ut lis Teſtator in Debt: they plead, that before Pm jon robe, ron ” mT. 
Exe. of this Judgment, they had fully adminiſtred all their Teſtator's 
Debt Goods in paying of Debts upon Obligation: Sur demurrer adjudged 
for the Plaintiff, and that it was no good Plea; for they at their 
Peril ought to take Conuſance of Debts upon Record, and ought 
firſt of all (unleſs for Debts due to the Queen, wherein ſhe hath a 
Prerogative) to ſatisfy them ; and though the Recovery was in ano- 
ther County than where the Teſtator and Executors inhabited, it 
is not material. But if an Action be brought againſt them there 
where they inhabit, and before their knowing thereof. they pay 
Debts upon Specialties; that is allowable *, 4 H. 6 8. 21 Ed. 
Eliz. rot. 62). Littleton verſus Hibbins- Crook pant 3. fol. — 
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Debt againſt B. as Exccutor; he pleads pleue admiuiſtravit; and | 
it was found by Verdict, that the Defendant's Wife was made Fxe. 
© cutrix, and ſhe by Fraud to deceive the Creditors, made a Gift of [ 
her Goods before Marriage with the Defendant, and yet ſhe retained Be 
them in her Poſſeſſion, and took to Husband the Defendant ; the 
Wife dies, and the Defendant had in his Hands ſo many of the Goo, ME 
as would ſatisfy the Creditors their Debts. - Judgment for the Plain. ME 6 
tiff; for the Defendant had by his Plea confeſſed himſelf to be 1 
Executor; and for that he is chargeable, becauſe the Property of 5 
u. 2 Blix. ror. the Goods did not paſs out of the Wife by her Grant, the ſame be. th 
rort.Watſen'sCaſe, ing made by Fraud, and ſo void by the Stat. 13 Elis f. 
Moor's rep. fol. Debt againſt an Adminiſtratrix upon a Bond of 600 J. made by 
** the Inteſtate; the Defendant pleaded, that the Inteſtate and his Son 
acknowledged a Recognizance to the King of 100 J. and another of 
800 J. to B. and another of 100 J. to M. and divers others, oyer 
and above which ſhe had not Aſſets; and after ſaid ſhe had not 
ſufficient Aſſets; the Plaintiff replicd, that the Recognizance to . 
was for 400 J. which is paid, and the other to M. was for perform. 
ance of Covenants, none whereof is broken, and that the Recog- 
nizance ſtands in Force by Covin of the Defendant. It was refolyed, 
1. 'That the Bar was inſufficient, for that firſt ſhe confeſſed that ſhe 
had ſufficient Aſſets to pay the ſaid Recognizances, and afterwards 
denied it. 2, Her Plea is too general, but ſhe ought to have {et 
forth how much Aſſets ſhe had, becauſe ſhe had Knowledge of 
them; alſo the Bar is inſufhcient, becauſe the Inteſtate was bound in 
c. lib. 9. fol. the Recognizance with another, and the Defendant hath not avened 
109. Treſbam's Ca. that the other had not Sufficient to have ſatisfied them t. 
1 2* As to Actions of Covenant brought againſt the Executor upon a 
177. S. C. Covenant of the Teſtator; tis to be obſerved, that ſome Covenant; 
are expreſs, in which the Executor is named, and ſome run with 
the Land, in which the Executor is not named; and theſe are (o- 
venants in Law; but in both Caſes he is liable to an Action of 
Covenant. | | 
As to thoſe Covenants which run with the Land, the Executor i 
| always chargeable, even after the Migument of the Term, and af. 
Brett.v. Cumberland. ter the Acceptance of the Rent by the Leſſor or his Aſſigns, (cis. 
2 Cro. 521. Leſſee for Years covenanted to repair; the Leſſor aſſigned the Re- 
2 Roll. Rep. 63. verſion to T. S. and the Leſſee aſſigned the Term to E. G. then J. 
the Aſſignee of the Reverſion, brought an Action of Covenant 4. 
gainſt the Executor of the Leſſee for not repairing, &c. after the 
Aſſignment of the Term ; and adjudged that it would lie, it being 
on an expreſs Covenant which runs with the Land, by which the Co 
* Byt not the Aſſignee Venantor and his Executors likewiſe are always liable ſo long ® 
of ſuch Executor *f* they have any Aſſets, not by Reaſon of any Privity of Contralh, 
4 7 but by the expreſs Covenant it ſelf, and by Virtue of the Statute 
the Caſe of Pilcher 32 4 8. cap. 34. which gives the Aſſignee of the Reverſuon the ſane 
ry oy 1 Benefit of Action againſt the Executors of the Leſſee for not ft 
forming the Covenants contained in the Leaſe, as the Lefſors thilt 
: ſelves might have had, if no ſuch Aſſignment had been made, by 
which a Defect at Common Law was remedied ; for before til 
Statute an Aſſignee of a Reverſion could not have that Bene 
| becauſe he was neither Party or Privy to the Contract. 
m—_— — Gage. But an Executor is bound by the expreſs Covenant of his 755 
Ie ies is _ collateral, and doth not run with the Lan 
4 2233 
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| tho Covenants do which are to pay Rent or to repair, &c. As for 
| Inſtance ; the Leflee covenanted for himſelf, his Executors and Aſ- 


ligns, 220t to erett any Buildings on the Land, to the Prejudice of 


f „„ Leſſor ; afterwards the Leſſee aſſigned the Term, and died; 
| l 40 Leſſor accepted the Rent of the Aſſgnee, and afterwards 
MW brought an Action of Covenant againſt the Executor of the Leſlce, 
s WE G7. it was objected that this Action would not lie, becauſe by the 
- WT Alignment of the Term, and the Acceptance of the Rent from the 
e x Alfignee, the Privity of Contract was determined; but adjudged 
ot that neither the one or the other ſhall bar the Leſſor from an Ac- 
WT tion againſt the Executor of the Leſſee upon an expreſs Covenant, 


which he made in his Life-time. 


cutor himſelf upon an expreſs Covenant of the Teſtator, (ↄig. ) the 
© Zihop of Winchefter made a Leaſe to T. S. for Twenty-one Years, 
and died; the Leſſee aſſigned the Term to /. N. and made him 
Executor, and died; and the Aſiguce made E. G. his Executor, 
and died; then the Executor of the ſucceeding Biſhop brought an 
Action of Covenant againſt E. G. the Executor of the Aſſignee, 


ed, who was Executor of the Leſſee, and laid the Breach for not re- 
ſhe WI pairing in the Life-time of the ſaid ſucceeding Biſhop ; and adjudg- 
ads ged that the Action would lie, though the Covenant was made with 
et 


the preceding Biſnop, and though it was againſt the Eexcutor of 
the Leſſce. | 


red : | | | 

g III. What is to be conſidered of the Executor, deſi- 
my | rous to be reſolved whether it were better to ac- 
nan 


cept, or to refuſe the Executorſhip. 


I. Divers Things to be conſidered of him who would be reſoloed, 
whether it were better to accept, or to refuſe the Executor- 


. | . ETD 
nd i 2, =, firſt Thing to be inquired in this Caſe concerning the 
(ois. eſtator. & | 

io Re- 3. Of the Authority and Charge of the Executor. BOS 
n J. 4. The Executor may not meddle with the Lands, Tenements or 


nant a Hereditaments of the Teftator, hut the Heir. 1 
ter the 5. The Heir hath not to deal with the Goods and Chattels of the 
it being Teſtator, but the Executor. ; | 20 


the C 6. The Teftator may give Power to his Executor to ſell his Lands 
for Payment of his Debts, or other Purpoſe. 
7. What if ſome of the Executors named do refuſe ? whether may 

the reſt ſell the Lands according to the Teftament ? 


Fee-tail, or for Term of Life, may recover the Rents, Fre- 
farms, or other Arrearages againſt the Tenant, which ought 
to have paid the ſame in the Life of the Teſtator. 
9. The ſecond Thing to be enquired concerning the Teftator. © 
10. Of the Authority and Charge of the Executor of an Exe- 


Cutor. 
D dd 11. Whether 


8. Whether the Executor of him that had Lands in Fee-ſumple, 


= In Morley's Caſe Anno 1 Willi. this Action was extended to the Miley verſ. Polhill 
E Aſrence of ſuch Executor, which before extended only to the Exe- 2 Vent. 56. 
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11. Whether divers being afjigned Executors, whereof ſome z. | 
dead; the Executor of the Executor deceaſed may be Joined 
in Action with the Executor ſurviving. 4 
12. Of the Authority and Charge of the Executor of an Ad nini. 
ſtrator. EE | = 
13. Mhat is to be conſidered about the laſt Mill of the Teſtator. 
14. Whether the Executor may convert the Reſidue to his oyy 


hy mo A oo. ne 


e. OF 
15. Whether he that is named Executor ſpall loſe bis Legacy, i 
he do refuſe the Executor hip. 
16. What is to be conſidered in the Perſon of the Executor. 
17. What is to be conſidered of a Wife Executrix. 
18. What is to be oonſidered in the Perſon of the Co-Executy, 
19. Whether one Executor may prejudice another. 
20. Whether one Executor may ſue another. | 
21. 3 ane of the Executors may alone ſell the Goods of ige 
Teſtator. | 
22. hether the Co-Executor, after Refuſal, may meddle i; 
: Fxecutor. 
23. What is to be conſidered in other Perſons with whom the Ex. 
cutor is to deal. 


E (1) that is defirous to be reſolved whether it were better for 
him to undertake the Exccutorſkip, or to refuſe the fame, 
muſt conſider divers Things; whereof ſome concern the Teftatur, 


« Hze & alia quz and ſome concern the Perſons of others . 


ab e recutore deli- | ; : | 
berante confideranda ſunt, traduntur à Jo. de Canib. in tract. de executor”, ult. vol. 2. part. g. 1. cum ſeq, 


Cui, ſi placeat, adjungas Sichar. in Rub. de jure delib. C. 


Of thoſe Things which concern the Teſtator, the firſt and princi 
pal Thing to be regarded is his Subſtance or Wealth. 
Firſt of all therefore, (2) it behoveth him that is named Excct- 
1 tor, to enquire diligently what Goods and Chattels did belong to 
2 — the Teſtator at the Time of his Death b, and what Debts were then 
due unto him; and on the contrary, what Debts he the ſaid Teſta- 
9 tor did owe unto other Men ©, 

. (3) as the Executor may enter to all the Goods and Chat- 
3 — 11 tels which did belong unto the Teſtator 4, and were in his Poſſeſſion 
herediras. Je reg. at the Time of his Death e, and hath Action againſt every Debtor 
jor. &. Plond. in of his Teſtator f - ſo ſhall every one to whom the Teſtator was in- 
K ner debted have Action againſt the Executor, (eſpecially having an Cb Execut 
© Cagnol. in I. in ligation or other Specialty,) ſo far as the Goods of the 'Teltator ö 
precibus. Jide im- will extend *, and ſo long as the Executor hath Aſſets in h 
n. 28. Hands b. Howbeit, where any Debt is due to the Teſtator, thi! 
pe de perpet. ſhall not charge the Executor as Aſſets, becauſe it is a Thing wh 
Term:ef Law, verb, Action, and not in Poſſeſſion i, Which Concluſion is very reaſonabl Wi 
Executor. wphenas the Executor hath uſed ſuch Diligence for the Recove!] 


5 — * de thereof, that he cannot be. juſtly charged or blamed for not havin; 
Þ Ter »s of the Lau, the ſame in his own Hands k. 85 


verb. Executor. a 
! Brook Abridg. tit. Þxecutor, n. 112. k C. fine culpa. de reg. jur. 6. Quod ſi per eum ſtetit quo miu 
hubeat, in eo — + de jure civili & can. ac fi in manibus —— L. jur. cini. ff. de cond. & dem 


Peckius in e. cum, not. ſtat. de reg. hb. 3. c. 6. & 7. 
4 a 


Par VL Of the Office of an Ert 387 


As (4) for Lands, Tenements and Hereditaments of the Teſtator, 
they ſhall deſcend to his Heir, and ſhall not come to the Execu- 
i tor; for by the Laws of this Realm, as (5) the Heir hath not to 
| deal with the Goods and Chattels of the Deceaſed I; no more! Do. & Stud. 
hath the Executor to do with the Lands, Tenements and Heredita-Þ: ': © 7- & 24. 


m lib. 2. c. 10. 
ments m. : & c. 12. Terms of 


$4 8 3 ing . Law, verb. Execu- 
tor. w Dodd. & Stud. ubi ſupr. Tra, de repub. Angl, lib. 3. c. 6, 7. 


R 


The Teſtator deviſed that his Executors ſhould ſell his Lands ; 3 Leon. 119. 

they levicd a Fine and fold it, and the Cogniſee claiming by Vir- 

tue of this Title, it was pleaded that partes finis nihil babuerunt ; 

but adjudged, that upon giving the ſpecial Matter in Evidence, they 

3 ſhall be in by the Will, and not by the Fine. | | 

The Husband deviſed a Copihold to his Wife; and if ſhe had If- Beal ver. Shzypard, 

ſue by him, then to ſuch Iſſue at the Age of 'Twenty-one ; and if 2 Cro. 199. 

no ſuch Iflue, then ſhe' to chooſe: two Attornies, and nabe a Bill 

of Sale of his Lands to the beſt Advantage : Adjudged this was an 
Authority to name the Attornies who ſhould ſell, and that accord- 

. ingly they might lawfully ſell; and that the Vendee ſhall be in by 

the Vill, without any new Surrender. pet Es 

The Teſtator appointed that T. S. and E. G. ſhould ſell his Lands, 19 H. 8. 49. 

for and made them Executors, and died; in ſuch Caſe if they refuſe - 

the Executorſhip, yet they may ſell the Lands, becauſe they are | 
appointed by their proper Names fo to do; but if they had not, „ „ _ 

been named by their proper Names the Sale had been good; for it C Eli. 14 

hath been ruled, that a Deviſe to his Sons in Law to ſell the Moor 147. S. C. 

Lands without naming them, and afterwards one of them died, 1 Leon. 256. 5. C 


_. . , Leon. 106, S. C. 
| yet the Survivors may fell. '7 And. 145. 8. C 


— — — — — ——¾¼ we ms 
4 4 we. - 


* l 


m ſeq, 


rinc- WWF So where the Deviſe was to four Perſons (naming them) to the Bals v. Green- 
| Intent that they ſell his Lands; and the Teſtator made them all Cro. El. 8c« 
rec. joint Executors, and died; then one of them #efuſed ; it was ad- 6,59 po uh 
ng i | judged that the reſt might ſell, a: ef nid og by Bb at 1.57 7; Gadd. 7% bes 2:2 
then WF This was a Doubt at Common Law, becauſe it was a Truſt re- 
[eli- WF poſed in all of them by the Teſtator himſelf ; but if inftead of re- 
© fuſing one of them had died, there the Survivor might ſell, be- 
Chat- cauſe this was the Act of God, which ſhall not prejucice any 
(ſon WF Man. | | 5 
Debtor Now where Lands be deviſable by Will, (whereof we have ſpoken: 
was iN- j before u,) the (6) Teſtator may give Power and Authority to his * Supr. part 4. f. t. 
an Ob: Executor to ſell the ſame Lands, either for the Payment of his um ſequentibus. 
eſtator Wit Debts, or for ſome other Purpoſe ®, and the Sale made thereof by * Peckius, tir. de- 
in bi the ſaid Executor is good and lawful P; and where divers Perſons 5. 2 n 


or, ti are named Exccutors by the Teſtator, though (7) Part of them af. 
ter the Death of any ſuch Teſtator, do refuſe to take upon him or 

them the Adminiſtration and Charge of the ſame Will, wherein 
ecover | they be ſo named Executors, and the Reſidue of them do accept 
; havin; and take upon them the Care and Charge of the ſame Teſtament 

i and laſt Will; It is enacted by the Statutes of this Realm, © That 21 H. 8. 4 

0 nin ten all Bargains and Sales of ſuch Lands, Tenements and He- * 
& bene; reditaments, ſo willed to be ſold by the Executor of any ſuch 
E Teſtator, as well before the Making of that Statute as after, made 

i.” be made, by him or them only of the ſame Executors that ſo 

do accept or have accepted, or taken N him or them, an 2 was 
| 5 2 Care 
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Care or Adminiftration of any ſuch Mill and Teſtament, ſhall j, 
© as good and effeftual in Law, as if all the Reſidue of the ſane 
« Executors named in the ſaid Teftament, ſo refuſing the 41. 
* miniſtration of the ſame Teſtament, had joined with hin 
* them in making of the Bargain and Sale of ſuch Lands, Tene. 
* ments, or other Hereditaments, ſo willed to be fold by the Exe. 
© cutors of any ſuch Teſtator, which before that Time had made gr 
* declared, or that after ſhould make or declare, any Will of any 
« ſuch Lands, Tenements, or other Hereditaments, after his Ji. 
E ceaſe to be ſold by his Executors, as may appear by the Statute in 
* that Behalf made. Howbeit it is provided, that the ſaid $1. 
* tute ſhall not extend to give Power and Authority to any Execs 
© for or Executors, at any Time after, to bargain or to put to Sil 
„any Lands, Tenements and Hereditamems, by Virtue and 4x 
I thority of any Will or Teftament made before the ſaid Statute, 
c otherwiſe then they might do by the Courſe of the Common Lan, 
« afore the Making of the ſame. 5 
Beſides that, ſuppoſing the Caſe were ſuch, as the Lands being 
deviſable, the Executors had Power to ſell the ſame, and to diſti- 
bute the Profits in pios uſus; yet after the Death of the Teſtator, 
the Inheritance ſhall deſcend unto the Heir, and ſhall remain in 

1 Perkins tit. de- him, until the Executor have ſold the ſame 4. And if the Execy- 

— 2 $7 tors themſelves do enter into the Lands, after which Entry ſome 

nſt. part 1. fol. © ; 

113. 4. Man offereth a Sum of Money or Price of the ſame Land, and the 
Executors refuſe to take the Money offered, becauſe the Money i 
under the Value of the Land, and the Executors intend to fell the 
ſame dearer, and ſo keep the Land in their own Hands by the Space 
-of one, two, or three Years, converting in the mean 'Time the Pro- 
fits ariling forth of the ſame Land to their proper Uſe ; in this Caſe 
the Heir of the Teſtator deceaſed may enter to the Lands, and put 


r Perkins ubi ſu- out the Executors r. | 
pra, Brook Abridg. f a 
tit, deviſe, n. 19. 38 Ed. 3. Aſſ. pl. 3. Lit. S. 383. 


Deviſe to his Wife for Life, then to his Son in Tail, and if he 
Co. Lit. 112, 113. died without Iſſue, then the Lands ſhould be ſold by his Executors ; 
the Wife died, then one of the Executors died, and then the Son of 
the Teſtator died without Iſſue, and the ſurviving Executor fold the 
Land ; adjudged that the Sale was not good, for the Executors had 
no Intereſt but only a bare Authority to ſell, for the Lands wer 
not deviſed to the Executors to ſell ; ſo that this being only an Av 
thority, it ſhall not ſurvive. | | 
But where the 'Teſtator deviſed his Lands to two Executors 10 


388 


ns verſus * Survivor may ſell, becauſe this was a Truſt coupled with an Inte 
ales. . 
2 And. 59. 


Hoevell verſ. Barnes, 
W. Jones 352. 
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he doth appoint to pay his Debts, and maketh two Executors by 


r 


. "RY 


But certainly where Lands are deviſed to be ſold by Executors — int A 
for Payment of Debts, this gives them an Intereſt, „ 
Payment of Debts is a good Conſideration; and when they are ſold, 
the Money is Aſſets in their Hands to charge them with an Action . 5,7 v. cmin, 
of Debt; and if they refuſe to ſell, they may be compelled by a 1 Ley. 224. 

Bill in Equity. | | 5 

The Teſtator deviſed that his Lands ſhould be ſold by his Execu- — roo 
tor, and the Money ſhould be for his younger Childrens Portions; Gf u. Go. 
the Executor died before the Sale, but the Heir at Law was decreed 1 Chanc. Rep. 33. 
to ſell. | | | 

If a Man deviſe by his Will, that J. B. and C. D. whom he 
makes his Executors, ſhall ſell his Land for Payment of his Debts, 
and they refuſe to be his Executors ; yet nevertheleſs they may ſell 
his Land, becauſe they are named by their proper Names © ; but if c pub. 1. 1. paral, 
he had deviſed, that after the Death of his Wife his Land ſhould be fol. 41. 

fold by his Executors with the Aſſent of A. B. and maketh his Wife 
and a Stranger his Executors, and dieth, and the Wife dieth, and the 


3 faid A. B. alſo; in this Caſe the Authority of ſelling the Land is 
determined and extin& by the Death of 4. B. without whoſe Con- 


ſent it cannot be ſold t; and therefore if the ſurviving Executor: Fulb. ubi ſupra. 
ſhould ſell the Land fo deviſed, the Sale is not good in Law, for Dyer fol. 21. 9. 

want of ſufficient Authority u. But if the Teſtator ſeiſed of divers « In hane ſenten- 
Manors, Lands and Tenements in Socage-tenure, by his laſt Will in tiam deſcendebar 


Writing ſhall deviſe all his. ſaid Manors, Lands and Tenements to DD RR 


his Siſter, and to her Heirs for ever, except his Manor of R. which pradio ; quam a- 


ii ſequuti ſunt, ut 


Fulb. ubi ſupr. 
Name, and dicth, and afterwards one of the Executors dieth, and?“ * pr 


the other Executor taketh upon him the Executorſhip, and after- 
wards ſelleth the ſaid Manor of R. for a certain Sum of Money 
(for the Purpoſe above-mentioned) in Fee; the Sale in this Caſe is 


| holden for good, according to the Intention of the Teſtator, for - "mv 

the ſpeedy Payment of his Debts x. And where it is ſaid, that if Dyer fol. 321. n. 
| the Executors, having Power to ſell the Land of the Teſtator, de- 3 Ful. ubi ſupra, 
| fer the Sale thereof, after the Offer of a reaſonable Price, convert- 
| ing the Profits thereof to their own Uſe, there the Heir may law- 
fully enter to the Land, and put out the Exccutors ; this is true, 
where the Executors have no farther Authority or Intereſt, but only 
to ſell the Land, and to diſtribute the Money, taking for the ſame 
according to the Will of the Deceaſed ; for in this Caſe the Frank- 
| tenement doth deſcend to the Heir. But if the Teſtator by his Will 
in Writing deviſe and give his Lands to his Executors, which he 


fol. 45. 


willeth to be fold, and the Money to be diſtributed i ptos nſzs ; 


in this Caſe the Frank-tenement is in the Executors after the Death 
of the Teſtator, and not in the Heir Y. And fo in this Caſe the 


7 Kellway lib. re- 
lat. fol. 107, 108. 


8 a g | : 3 n. 25. ubi etiam 
refert quod in hae fa&i ſpecie executor executoris poreſt vendere terras ita relictas: de qua tamen quæ- 


ſtone conſulas velim alios Juriſperitos ; nam regulariter executor executoris non poteſt yendere terras, alias 


Heir cannot enter, as he might in the former. 


per primum executorem Teſtatoris vendibiles. Brook tit. execut. n. Fa & inf. eod. 5. n. 11. in fin. Cujus 
. v 


rei ratio eſt, quia mortuo executore, officium ſuum non tranſit in here 


ei idetur enim ipſius induſtria & ami- 
citia, electa. Gloſ. in c. religioſ. de teſta. lib. 6. | 


In all Caſes of Deviſes of Lands to Executors to ſell the ſame, it 


is moſt prudential to make it as clear and certain as may be, (that 


is) that the Executors, or the Survivor of them, or ſuch or ſo many 
of them as take upon them the Probate of the Will, (if bis hg 


— 


— — 
— 


luft. erte f. fol be ſo)-ſhall ſell 2. And it is ſafer only to give an Authority, tian 


— ————— ——— 
* 


11 %½ ar Intereſt; unleſs his Meaning be, that they ſhall take the Proftt 

| - the J. and 3 the Sale; — if he 4 eg 1 N that $ 
„ enn e - int that the mean Profits, until the Sale, ſha Aſſets in - 

fol. — Mae for otherwiſe it ſhall not be ſo v. | 8 

100. Nota, Where a Man deviſeth his Land to be fold by his Executor; . 

8 | 5, it is all one as if he had deviſed his Land to his Executors to be fold; be 

: 236. L* Car. and the Reaſon is, becauſe the Deviſe breaketh the Deſcent e. 

B. R. Barnes Ca. A Man ſeiſed in Fee of 2 Meſſuage, with which certain Lang; 

Jone's rep. fo. 352. have been occupied Time out of Mind, giveth Inſtructions for the | 
Making of. his Will, and, izter alia, declares, that his Meaning is of 
that his ſaid Meſſuage and all his Lands in V. ſhall be fold by hö tha 

Executors ; and the Party which writes the Will, pens it in this viſe 
Manner, iz. I will that my Houſe with all the A4ppurtenance the 
ſhall be ſold by my Executors; the Deviſor dieth, the Executors ſel ſho 
Part of the Lands: This Sale is good, and the Lands do paſs; for fra 
the Words [with all the Appurtenances] are effectual to enforce the mot 

1 Deviſe, and extend to all the Lands, eſpecially becauſe the Devi. 

him and Hasan ſor gave Inſtructions accordingly d. 

Caſe, Leon. fol. 34- 3 Eliz. Pl. Com. 210. Sanders and Freeman's Caſe. 4 

m_ rerie Barker. But the later Authorities are otherwiſe : .f. The Teſtator being _ 

g - 1Y 


— By the ſeiſed in Fee of an Houſe called Brocks, and of eighty Acres of i 
Name of Knight's Land thereunto appertaining ; and of another Houſe called Lock, Wt 2% * 
_ made a Feoffment in Fee of Brocks and the eighty Acres, and by i 
another Feoffment took back the ſame Houſe and Acres, and forty 
Acres more by another Name ; and about ten Years afterwards he de- 
viſed his Houſe called Brocks, with all the Lands thereunto apper- Devi 
taining to his youngeſt Son; now though he uſed thoſe forty Acres vil 
with his Houſe for ten Tears together, yet it was adjudged that 13 
they did not paſs by the Deviſe, as appertaining to his Houſe, be- . 
cauſe they were conveyed to him not by the Name of Brocks, but q 
by another Name. _- 
Tis true, Lands may 2 to an Houſe, but not ſo properly - 
as many other Things; therefore to make them paſs, they mul « Ten 
be expreſſed thus, (2iz.) with the Lands thereunto appertaining; e £7 

| og . Allen. for nothing paſſes by the Word Appurtenances, but what properly * 
Hutt. 85. 15 may appertain as a Deviſe of an Houſe with the Appurtenances; 
Lit. Rep. 8. S. C. the Conduits and Waterpipes, though at a great Diſtance, will pals IM c, He: 
Archer verſ. Bennet. The Teſtator had a Cloſe and an Houſe built on Part of it, and < fþ 
Lev. 131 a Kiln upon another Part for drying Oats, and alſo ro Mills t fl < A 3; 
make Oatmeal adjoining to this Cloſe, exhich were uſed together MR e 
with the Kiln for ſeveral Tears ; and he deviſed the Mills with the 
Appurtenances to TJ. S. Adjudged that the Kiln did not paſs, for by 
a Grant of an Houſe or Mill with the Appurtenances, nothing 


paſſes but what may properly appertain to it. | („ 12 

A. deviſeth that his Executors ſhall ſell his Land, and of the M. they! 

5 ney coming ſhall give ſuch a Portion to his Daughters; it is no L* Bl « " 

F ſtrato 

* 5 Mar. Dy. 152. Zach, becauſe out of Land, and an Action of Account lieth, and 1 e der . 

Contra, Dyer fol. Suit in the Spiritual Court e. 8 198 

264. If a Man deviſeth that his Executors ſhall ſell his Land; by th . 5 ry 

: . Statute, if one refuſeth, the other may ſell ; but the Sale cannot be Bi « c. 

27H. 8. Bendloe's | Statut 
rep. Inſt. part 1, fo. Made to him who refuſeth f. | and 

FP If a Man deviſe Lands to A. B. C. his Executors, to be ſold, C- aw: | 


and one of them dieth, the Survivors cannot ſell, becauſe of the joint 
Truſt repoſed in them. Iaſt. part 1. fol. 113. A. ſeiſe 


p 
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Part VI. Of the Office of an Executor.  39L 
A. ſeiſed of Lands in Fee deviſed the ſame in Tail, and if the 
Donee died without Iflue, that his ſaid Lands ſhould be ſold by his 
Sons in Law; one of his Sons in Law died in the Life of the Do- 
nee, and after the Donee died without Iſſue, and then the ſurviving 
Sons in Law ſold the Land: Adjudged that the Sale was good, be- 
cauſe they were named generally his Sons in Law, and it could not 
be ſeld by them all; and the Words of the Will are ſatisfied 8 3 M. 32 Eliz: Rot. 


I 307. Vincent sCaſe. 


Inſt. part. 1. fo. 113. a. M. 29 Eliz, B. R. Bonifant and Sir Rich. Greenfield's Caſe, Godbolt fo. 77. 


* One deviſed Houſes deviſable by Cuſtom (the Land was holden _ 
ol the King) in Tail, and if the Donce died without Iſſue, deviſed 
tat the Land ſhould be fold by his Exccutors, and died; the De- 
viſee died without Iſſue: It was holden in that Caſe, that although 
* the Land eſcheated to the King, yet the Sale made by the Executors 
S ſhould deveſt the Eſtate out of the King, without Petition or Mon- 
ftrans de droit, becauſe the Vendee was in by the Deviſor para- 


mount the Eſcheat h. 1 49 E. 3. IſabelGord- 
4 | b_ | cbeap's Caſe vouch- 
ed in Sir Hugh Cholmly's Caſc. C. lib. 2. fo. 53. 


A. by Will deviſed, that his Executors ſhould ſell his Land, and 
died; the Exccutors levied a Fine thereof to F. for a certain sum 
of Money; and it was pleaded in a Suit for the ſaid Lands, Cad 75 
partes ad ſinem nihil habuerunt: It was a Queſtion whether this 
vas a good Plea. Per Anderſon it is a good Plea: But Windham 
and Periam Juſtices ſaid, that upon Not guilty pleaded, the Conu- 
ſee might help himſelf by giving the ſpecial Matter in Evidence, 
in 4" uy Caſe the Conuſee ſhall be in, not by the Fine, but by the 
Deviſe. 3 | 
A. deviſeth that his Executors ſhall ſell a Reverſion of certain 
Lands of which he died ſeiſed; they ſell the ſame without Deed;, f. C Inſt 
yet the Sale is good, becauſe that the Vendee is in by the Deviſe, 1. fu fig. a Hifeh's 
and not by the Conveyance of the Executors i. Abridg. tit. Deviſe, 
As (8) for Rents due to the Teſtator, by the Order of the Com-# $57: 
© mon Law of this'Realm ©, the Executors or Adminiſtrators of! vide Stat. H. 8, 
“ "Tenants: in Fee-ſimple, Fee-tail, and Tenants for Term of Life, an. 32. c. 37. 
“of Rent-ſervices, Rent- charges, Rent- ſecks, and Fee- farms, have 
“ no Remedy to recover ſuch Arrearages of the ſaid Rents, or Fee- 
„farms, as were due to thoſe Teſtators in their Lives; nor yet the 
„ Heirs of any ſuch Teſtator, nor any Perſon having the Reverſion 
of his Eſtate after his Deceaſe, may diſtrain or have any lawful 
Action to levy-any ſuch Arrearages of Rents; or Fee- farms, due 
© unto. him in his Life; by Reaſon whereof the Tenants of 
the Demain of ſuch Lands, Tenements or Hereditaments, out of 
the which ſuch Rents were due and payable; who of Right 
© ought to pay their Rents and Farms at fuch Days and Terms as 
© they were due, did many Times keep, hold and retain ſuch Ar- 
© rearages in their own Hands, ſo that the Executors and Admini- 
© trators of the Perſons, to whom any ſuch Rents or Fee- farms 
were due, could not have or come by the Arrearages of the ſame; 
towards the Payment of the Debts, and Performance of the Will 
: of the ſaid Jeſtator. For Remedy whereof, it is enacted by the 
, Statutes of this Realm as followeth; vis. That the Executbrs 
. and> Adminiſtrators of every ſuch Perſon or Perſons, unto whom 
- any ſuch Rents or Fee-farms are or ſhall be due, and not paid 2 
ih 


* 2 
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* Which muſt be « 73,3 Fine of hir Death, ſhall and may Fave an Action of Pl 
| nog _— e for all ſucl) Arrcarages againſt the Tenant, or Tenars, th 
the Debet. * ought to have paid the ſaid Rent or Fee-farm, ſo being behind in 

« the Life-time of their Teftator, or againſt the Executors and 4d. 
c miniſtrators of the ſaid Tenants. And alſo furthermore, ir ſhy} 
c be lawful to every ſuch Executor or Adminiſtrator of any ſuch Per- 
* ſon or Perſons, to whom ſuch Rent or Fee-farm is or ſhall be dir, 
c and not paid at the Time of his Death, as is aforeſaid, to di. 
« ſtrain for the Arrearagcs of all ſuch Rents and Fee farms, upon 
« the Lands, Tenements, or other Hereditaments, which wer 
« charged with the Payment of ſuch Rents or Fee-farms, and 
« chargeable to the Diſtreſs of the ſaid Teſtator, ſo long as the ſaid 
« Lands, Tenements or Hereditaments, continue, remain, and be 
e in Sciſin or Poſſeſſion of the ſaid Tenant in dcmain, who onghy 
« immediately to have paid the ſaid Rent or Fee-farm ſobering behind in 
© the ſaid Teftator in his Life time; or in the Seiſin or Poſſeſſion of 
« any other Perſon or Perſons claiming the ſaid Lands, Tenements 
« and Hereditaments, only by and from the ſaid Tenant, by Pur. 
© chaſe, Gift or Deſcent, in ſuch like Manner and Form as their 
« ſaid Teftator might or ono hit to have done in his Life-time : And 
© the ſaid FExecutors and Adminiſtrators ſhall for the ſame Diſtre; 
« lawfully make Avowry upon their Matter aforeſaid. Provided al 
ce aps, that this Aft, nor any Thing therein contained, ſhall mt 
« extend to any ſuch Manor, Lordſhip or Dominion in Wales o 
« in the e 4 of the ſame, whereof the Inhabitants have uſed 
« Time without Mind of Man, to pay unto every Lord or Orvner of 
| ce ſuch Lordſhip, Manor or Dominion, at his or their firſt Entry 
i into the ſame, any Sum or Sums of Money, for the Redemption 
c and Diſcharge of all Duties, Forfeitures and Penalties, where 
« with the ſame Inhabitants were chargeable unto any of the ſaid 
« Lord's Anceſtors or Predeceſſors, before his ſaid Entry. 
« And farther be it, &c. That if any Man now hath, or hereaftir 
« ſhall have, in the Right of his Wife, any Eſtate of Fee-ſimple, « 
Fre- tail, or Fee-farm, and the ſame Rents or Fee-farms now be or 
« hereafter ſhall be due, behind and unpay'd in the Wife's Life; 
ce then the ſaid Husband, after the Death of his ſaid Wife, his Ex- 
© ecutors and Adminiftrators, ſhall have an Action of Debt fr the 
« ſaid Arrearages, againſt the Tenant of the Demain, that ought 
© to have payed the ſame, his Exccutors or Adminiftrators : 4nd It ber © 
« alſo the ſaid Husband, after the Death of his ſaid Wife, may di- Proviſe 
train for the ſaid Arrearages, in like Manner and Form as e Crante 
« might have done if his ſaid Miſfe had been living, and make. + ſtate in 
* cowry upon his Matter, as is aforeſaid. And likewiſe it is, &, ecutors 
« "That if any Perſon or Perſons now hace, or hereafter ſhall have, Tens 
« any Rents or Fee-farms for Term of Life or Lives, of any otber t 
«© Perſon or Perſons, and the ſaid Rent or Fee-farm, now or hete- by the 1 
< after, ſhall be due, behind or unpaid, in the Life of ſuch Perſon A Re 
or Perſons, for whoſe Life or Lives the State of the ſaid Rent it c 
Fre: farm did depend and continue, and if the ſaid Perſons do di, FW” the. 
* then he unto whom the ſaid Rent or Fee-farm was due in Form a. te 32, 
« foreſaid, his Executors or Adminiſtrators, ſhall and may have on HC ei 
« Attion of Debt againſt the Tenant in Demain, that ought us no! 
ce have payed the ſame when it was firſt due, his Executors and AF FE 
* miniſtrators, and alſo diſtrain for the ſame Arrearages 1 or is Caſe 
Ws - 5 — .- £0 
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Land and Tenements, out of the which the ſaid Rents. or Fre- 9 7 

« farms were iſſuing and payable, in ſuch like Manner and Form as 

te be ought, or might have done, if ſuch Perſon or Perſons, by whoſe 

« Teath the foreſaid Eſtates in the ſaid Rents and Fee-farms were 

cc Jetermined and expired, had been in full Life, not dead; and the 

« Joowry for the Taking of the ſame Diſtreſs to be made in Manner 

« and Form aforeſaid. 5 5 | 
If one grant a Rent out of his Land for Life, provided that it 

ſhall not charge his Perſon, and the Rent be behind, and the Gran- 

tee dieth; in this Caſe, the Grantee's Executor may have an Action, , 

of Debt for theſe Arrearages of Rent *. 2 „ 17 A 
If any Rent or Arrearages of Rent be due to one upon a Grant 

of Rent out of any Land to him, or Reſervation of Rent upon any 

Eſtate made by him; in theſe Caſes his Executor may have an Ac- 

tion of Debt for this Rent, or he may diſtrain for it, ſo long as the 

Land chargeable with the Rent, and out of which it doth iſſue, | 

zs in his Poſſeſſion that ought to pay it, or any claiming by or under 


3 


1 ä 
wont SEE SIR JAE SE 


A et: 


0 


i him b. » Lib. 4. fo. 50. Ar- 
10 x | : drew Ognells Caſe. 
0 9 H. 7. 17. 34 H. 6. fo. 20. 32 E. 3. tit. Debt 9. 14 H. 6. 26. 9 H. 6. 43. F. N. B. fo. 121. C. 19 H. 6. 43; 
, | But in ſome Caſes after this Statute he could not diſtrain; 

8 for if the Teſtator had granted his Intereſt to another, and the 

(x Grantee had attorned, and then the Teſtator died, his Executor can- 

7 not recover the Arrears of Rent by Virtue of this Statute, becauſe 

ty they are loſt by the — over his Eſtate, and were not due to. 

* the Teſtator at the Time of his Death; and the Statute is expreſs, 

Fan; that the Executor ſhall recover in AS large and ample Manner as the 

ſaid Teſtator might, who as this Caſe is could never recover ſuch Arrears; 

and this was one Point adjudged in 4ndrew Ognells Caſe. 

after An Executor in ſome Caſes may have his Remedy by Action for 

3 che Arrearages of Rent, which the Teſtator himſelf in his Life time 

og could not. For if a Man grant a Rent-charge out of certain Lands 

Lie; Kk another for Life, with a Proviſo in the Deed, that the Grantee 
Ex. ſhall not in any Sort charge the Perſon of the Grantor, and the Rent 


» the de behind, the Grantee dieth, the Executors of the Grantee ſhall 
009 have an Action of Debt againſt the Grantor, and charge his Perſon 

4nd bor the Arrearages in the Life of the Grantee, notwithſtanding that 
oy di | Proviſo; becauſe the Executors have no other Remedy againſt the 
Jo bb Grantor for the Arrearages, for diſtrain they cannot, becauſe the E- 


the. + ſtate in the Rent is determined, and the Proviſo cannot leave the Ex- © Dy: fo. 225. Inſt, 
4. Kc. ecutors without Remedy ©. | part. 1. fo. 146. a; 
CS] 


hace, Tenant in Dower makes a Leaſe for Years reſerving Rent, and Tye 

y other takes a Husband ; the Rent is in arrear ; the Husband dies: Agreed , | 
„ here by the whole Court, that his Executors ſhall have the Rent 4. — * - 9-9 n 
Perſon A Rent-charge was granted to the Teſtator for divers Tears, if 

Rent of he ſo long lived; in Replevin the Executors diſtrained, and avowed 

' do dit, for the Arrears : Reſolved they could not diſtrain, for that the Sta- 

Form ute 32 F. 8. provides Remedy only by Diſtreſs, where the Teſtator 

have on © ſeiſed of a Rent to him and his Heirs, or for Life; for there 
„so Remedy at Common Law: But where the Party hath Re- | 
and Ji. . at Common Law by Action of Debt, as the Executor hath in 2 13 Car. K. 
oon [uh this Caſe, he cannot diſtrain and avow e. Oat — 15. 


Lands 


471. 


E e e | „ 


n 
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The ſaid Statute doth not extend to Rent arrear of f Copybild 
Appleton vert. Ph. Lande, but to Rent arrcar out of all other Inheritances, or out of , 


f 1 Brownlow 102. 


mess . 


Therefore where a Man grants a Rent- charge for Life out of his 
Lands, and the Rent is in arrear to the Grantee, and afterwards the 
ſame Grantor makes a Feoffment of the ſame Lands to T. &. and 
the Rent is likewiſe in arrear in his Time, and then the Feoffor 
makes another Feoffment to E. G. and the Rent is likewiſe arrear 
in his Time, and then the Grantee for Life of the Rent dieth, hi 
Executor may have an Action of Debt againſt every one of them 
for that Rent which was 1 2 in _ 5 Times; the 

is Qui ſentit commodum ſentire debe Ns. 
9 10 Concerning the Teſtator, it ſhall be behoveful for 
thee that art deſirous to be reſolved, whether it were better to ac. 
cept or refuſe the Executorſhip, to inquire and learn whether the 
ſame Teſtator were Executor or Adminiſtrator to any other Perſon, 

If he were Executor, then, by the Statutes of this Realm, thou, 
(10) being Executor of an Executor, ſhalt have Actions of Debt, 
Accounts, and of Goods carried away of the firſt Teſtator, and Exe- 
cution of Recognizances made in Court of Record to the firſt Teſt. 
tor, in the ſame Manner as the firſt Teſtator ſhould have, if he were 
in Life, as well of Actions of the Time paſt, as of the Time to 
come, in all Caſes where Judgment is not as yet given betwixt ſuch 
s Stat. 4 Ed. 3. an. Executors 5 ; but the Judgment given to the contrary in Times paſ 
25. C. 5. Idem jure qught to ſtand in its Force. And on the contrary, the Executor of 
civili in ber. vd the Executor ſhall anſwer to others to whom the firſt Teſtator wa 
— ey Con- indebted, as much as he ſhall recover of the Goods of the firſt Te 
_ rrarium in herede ſtator, even as the firft Executor ſhould do, if he were in full Life 
ex. quam Ca. But the Goods which did belong to the firſt Teſtator ſhall not be put 
nonico. Bar. & alii in Execution for the Debt of the ſecond Teſtator h; which Goods 
13 ws the Executor of the Executor ſhall have by Relation of the fi 
Tx 6. Teſtator, as immediately Executor unto him, and not by Relation 
verb. mortuo. 34H. to the ſecond Teſtator, Executor to the firſt Teſtator i: And ſo the 

Baer Caſe. Pl Property which the ſecond Teſtator had by the ſaid Relation is ta- 
Com. fo. 86. | ken away, and is in ſuch Caſe as if the ſecond Teſtator had never 
. Legatarios bre. been Executor k. Howbeit, this is to be underſtood with this Limt- 
diroribns bered.vi- tation, 0iz. if there be no Executor of the firſt Teſtator ſurviving- 
dere eſt apud Si: For (1 1) if the 'Teſtator did make divers Executors, whercof ſome 
8 yet living, that Executor of the firſt Teſtator ſurviving, and tbe 
ITY * Executor of his Co- executor, cannot be joined both together in one 
' Plow, in caſu ig. Action !: But the Executor of the firſt Teſtator ſurviving, he m 
5 — Sa ue ſhall have Action againſt the Debtors of the firſt 'Teſtator, and be 
ira. ſolyitur godus alone ſhall be convented by them to whom the firſt Teſtator was i. 
aſt gr vt ke debted, and not both jointly together m: For the Executor of al 
nan her. utrum, Executor hath not to deal with the Goods of the firſt 'Teſtator r 
viz. hzres hercd this Caſe, that is to ſay, where there is another Exccutor of the fil 
—— Teſtator ſurviving. Inſomuch that, where there be Two Executus 
vel ab inteſtato: hereof one maketh an Executor and dieth, his Co- exccutor fur 


—_— — ving, which Co- executor afterwards dicth Inteſtate; yet in this 2 


. . . 8 * fl 11 
nen foi (rims teſtamento nominatus, id quod diſputandi rationem præhuit. x Plowd. ubi ſup 


. . 6-4 8 . . hæred. deee oril, 
178 idg. tit. Exec. n. 99. Contrar. in hæred. conſtituit jus eivile, quo fi aliquis ex hered. dec, 
—— — — hi aceipere debent illam co TRE ad _ defunct, pertinuit familiæ 
. * . . o » 2 : : n. 
eiſeundæ actione. L. ſi familia herciſc. cod, riv * Brook Abridg. tit. rec n. 99 10 


Lillingſtone's Caſe. 
7 Rep. 39. b. 
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the Executor of the Executor ma 
the firſt Teſtator a: For ſo ſoon as the Execut 
ſtament died, (the other ſurviving,) his Power was de 


: the Ordinar 
— to commit the Adminiſtration of the Goods of the firſt Teſtator not 
and adminiſtred, to the next of Kin to the firſt Teſtator, and not to the 
of MS Exccutor of that Executor which died firſt o. Much leſs may the e Brook d.n.149. & 
rer Executor of the Executor meddle with the Goods of the firſt Te- in tir. Adminitt. n. 
bis ſtator, when the Co-executor is yet living: And if he do, the Exe- 
Haig = cutor ſurviving may have an Action againſt him, for ſuci Goods as 
the he hath of the firſt Teſtator P. And belides that, the Creditors of * Brook tit, Execut. 
the firſt Teſtator may have an Action againſt the Executor of the 5 99- 
for Exccutor in this Caſe, as Executor of his own Wrong 9. | k og —_- 44 
8 And albeit the Executors, whilſt they lived, did divide the Goods 10 H.6. 6 11 
the of the Teſtator deceaſed amongſt them (unleſs the Teſtator did by 3 30, 31. | 
1 his Will deviſe that the ſame ſhould be ſo divided yet the Execu- 
boy, tor ſurviving may recover' the ſame notwithſtanding the Diviſion a- 
ts | mongſt themſelves, beſides the Will of the Deceaſed r. But what if © 14 quod non ſe- 
vo. the Teſtator make Two Executors whereof the one proveth the mel accepi a juris 
ſz. WE Will, and doth intermeddle as Executor, and the other refuſeth ; NR 
ver WY afterwards he which did prove the Will maketh Executors, and Brook tit. Execu- 
es diethèe Whether in this Caſe may the Executors of the Executor ſue F. 7: 
lach for the Debts due to the firſt Teſtator? or Whether may the other 
pal Executor of the firſt Teſtator prove the Will, and ſus for thoſe 
Ir of Debts? Wherein I am of their Opinion who hold that the Execu- 
. tors of the Executor may recover the Debt due to the firſt Teſta- 
To: tor j. For albeit the Executor of the firſt Teſtator might at his c Dyerf̃ 160. n. 4. 
hs Pleaſure have adminiſtred as Executor, ſo long as his Co- exccutor | 
-put lived; yet after his Death it is not in his Power ſo to do; for his 
0 —_— did die when his Co-executor dicd, by their Opinion u 
felt on whoſe Judgment I chiefly rely in the Deciding of this Que- 
551 ſtion * Infomuch that if the Executor who proved the Will had * Dyer ubi ſupra, 
the made no Executors, but had died Inteſtate, 'yet the Adminiſtration (P*f D. Brook, ſum- 
rg of the Goods of the firſt Teſtator, not adminiſtred by the ſaid Ex- Jufticiariun 2 _ 
ever WF ecutor, is to be committed, (as of one dying Inteſtate,) to the Wi- Legi Angie) 
im- dow or next of his Kin, and not to the ſaid Executor who refuſed to 
ring prove the Will, and would not adminiſter as Executor whilſt his Co- 
ſome executor lived u; notwithſtanding the Refuſal of one, yet they are *,Brook Abrid, tit. 
| the ff all Exccutors, and this appears in * Henſſos Caſe, (viz.) Debt was & 13-92-99. 


one brought againſt Co-executors ; one of them refuſe 
lone dinary, and the reſt proved the Will; he who refuſe 
debe cr when he will, and therefore the who proved th 
asin- name him in every Action; but if if, 

f an a) grant Adminiſtration to another 


Robert made his Brother Milliam Executor and d 
liam made his Wife Lucy and one Todd Co- 


„and made Two Executors, and ſhe 
Toad, one of the Executors of William, 

Ip, and Adminiſtration of the Goods of Robert was 
ed to the Defendant but the Executors of Lucy inſiſted, 


; and it was decreed by the Dele t 
4 being Co-executor with Lacy, and , * 3 


Ee e 2 Right 


d before the Or- 
d may admini- 
e Will ought to 
ey all refuſe, then the Ordinary 


y not meddle wih the Goods of 


or which made his Te- Brook Abridg. tit. 
termined by his Exccut. n. 149. 


& n. 149. 


* 9 Rep. 39. 


ied, then il. Rast v. Lord Pos 
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Right of the Executorſhip to Milliam did ſurvive to him (J odd) * 
tho he never acted as Executor, which Right could not be deveſted - 
but by an actual Renunciation, and then, and not before their Te- | 
ſtator J/illiam, and alſo his Teſtator, are dead Inteſtate; and if ſo, hi 
then the Ordinary may grant Adminiſtration to the Defendant: Tbe WF 
Common Lawyers held, that if one Executor refuſes before the 0:. - 
dinary, and the other proves the Will, he who refuſed may at an ed 
Time come in and adminiſter; and tho' he never acted whilſt hi ha 
Companion was living, yet after his Death he ſhall be preferred be. bol 
fore any other. | 85 | ig 

The Executor of an Executor muſt anſwer to the Creditors of ie hel 

firſt Teſtator, as much as he ſhall receive of the Goods of the fit . ma 

; Supr.cod. $.9.19. 'Teſtator Y. But if that Executor did alienate or convert to his own MR tif 
Uſe all the Goods which did belong to the former Teſtator; in thi MW ma 
Caſe no Action doth lie againſt the Executor of the Executor, fr MF Go 

: L'abridg, dea ea- Recovery of any Debt due by the firſt Teſtator *. But where tile 

= e . y | : Goc 

ſes edit, an Po: Feſtator maketh one his Executor, and dieth, which Executor ma-. m 
1596. tit. Exec. f. a min 
177. n. 3. Cui con- keth another his Executor, and alſo dieth before he hath proved the his 
venir Ro. Kelle. Teſtament of the firſt Teſtator: In this Caſe the Adminiſtration f 7 
1 the Goods of the firſt Teſtator ſhall not be committed to the EA.. 7-4 

| cutor of the Executor, (neither is he Executor to the firſt 'Teſtato,) WW 5. 

but the Adminiſtration ſhall be committed, with the Teſtament au- 2 5 

2 Dyer f. 372. n. 8. nexed, to his next of Kin 2; unleſs he did bequeath his Goods, af. the f 

ter his Debts, Funerals and Legacies diſcharged, to the Executor ; 
named in his Teſtament : For in this Cafe the Adminiſtration of the 

firſt Teſtator's Goods, with the Teſtament thereunto annexed, is to WW Ti 

> Er hoc ex rela- be committed to the Executor of his Executor b. Thin 
22 Curiz prærogativæ Cantuar. Cui reliqui Judices acquieyerunt: Vide Dyer ubi ſupra, the J 
SS 3d I accep 

| Moreover, it is to be noted, that the.Exccutor of an Executor the I 

cannot ſell the Land of the firſt Teſtator, who by his Teſtament and I 

© Brook tit. Exec. gave Power to his Executor to fell the ſame e: For after the Death conſid 
p. 3. 27H.8. Bend- Of that Executor, the Power ceaſeth ; unleſs divers being appoint- Part « 
n= yr ed Executors, ſome of them die, or refuſe to prove the Will, for lowed, 
1. fo. 113. a. then the others ſurviving, or accepting, may fell the ſame, as is 4. any T. 
foreſaid. FT | | the Ex 

If (12) the Party deceaſed, to whom thou art Executor, were not Uſe k, 

Executor unto another, but Adminiſtrator on); thou art not to fuc- by the 

« Eirz. Abridg tit. ceed in his Place in the Adminiſtration of the Goods d, but a new dinary 
Adminiftr. n. 3. Adminiſtration is to be granted of the Goods not adminiſtred by the due uni 
eee A Adminiſtrator to the next of Kin, not of the Adminiſtrator, but of = Pe 
f. 61. SE. him that died firſt 1 . ue Ad 
And ſo it is, if he to whom thou art Executor were Executor to perform 

another, but died before he had proved the Will, or adminiſired on by the 

of his Goods : For in this Caſe Adminiſtration of his Goods is to be him m. 

committed to the Widow, or next of his Kin, with the Will anner ft, that 

ed; unleſs alſo he had bequeathed the Reſidue of his Goods unto what in 
his ſaid Executor; for then the Adminiſtration of his Goods is to be But if t 
committed unto the Widow or next of Kin of the Executor, and not then beit 

b Supr. cod. 5. n.33. of the Teſtator, as is aforeſaid 7. | g eſtator 
Ifed verſus Stari. The Teſtator deviſed all his Goods to T. S. whom he made Ee. de Will, 
Lyer 371, cutor, who died before the Will was proved: Adjudged that Admt eutorſhip 
niſtration of the Teſtator's Goods cum reftamento anncxato ſhall le. C dul fe, 
3 granted legitarius. 
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anted to the next of Kin of the ſaid Z. F. becauſe he was the uni- 
verſal Succeſſor. | | 3 
So where an Executor and reſiduary Legatee dies before Probate, Shower 26. 
his Executor ſhall have the Adminiſtration, and not the next of Kin Bα¹?ẽdr ſus Shot: 
of the Teſtator. | 
Debt againſt the Executor of an Executor ; the Defendant plead- 
ed, that the Executor's Teſtator had fully adminiſtred, and that he 
had 21. in his Hands at the Time of his Death; and it was 
found that he had Aſſets; whereupon a Freri fac. iſſued to the She- 
ri, and he returned that the Defendant had nothing: And it was 
held, that the Sheriff ſhould be amerced, for he ſhould not have 
made ſuch a Return; and that it ſhould be no Prejudice to the Plain- 
tiff, for that the Debt ſhould be charged fo long as the Record re- 
mains in Force not reverſed by Error or Attaint; and if he hath no 
Goods of the Teſtator's, he ſhall be charged of his own proper 
Goods; for that when he pleaded that the firſt Teſtator had fully ad- 


* p miniſtred, he did not ſay, that Aſſets did not come to his Hands after — 
e his Teſtator's Death s. 3 5 | Ane * 
EV. E. brought Debt upon an Obligation by the Name of V. E. 

„ad miniſtrator bonorum catallorum A. E. durante minori ætate of 

FJ. E. Executor of the ſaid 4. E. Executor of R. E. Per Curiam, 

en breoi de error he hath no Authority to meddle with the Goods of 

f. WT the firſt Teſtator b. | | £1: l 6 88: 23 Lis BR. 

» | Crook part. 3. 10 E. 4. Fon 17 2 5 8. fo. 7. 

to WF There is yet (13) a farther Conſideration to be had. of ſome 145 4 


Things which ſeem to concern the Teſtator, not to be neglected by 
the Executor, deſirous to be reſolved whether it were better to 
accept or refuſe the Executorſhip; namely, the Conſideration of 
the Laſt Will and Teſtament of the Deceafed, and of the Legacies 
and Deviſes therein given. Wherein the Executor is not only to 
conſider, whether the Teſtator hath given more than the Death's 
Part doth extend unto, (in which Caſe, what Courſe is to be fol- 
lowed, is already efewhere preſcribed i:) But alſo in (14) Caſe i Supr. part.3. f. ij. 
any Thing do remain, the Funeral, Debts and Legacies diſcharged, 
the Executor may not think to convert the ſame to his own proper 
Uſe ®, nor any more of the Teſtator's Goods than is given to him! Magna Charta, 
by the Teſtator in his Life-time, or by his Will, or which the Or- < 18. < ftaturum. 
dinary ſhall allow him for his Labour, or in Lieu of ſome Debts 1 1 5 7 
due unto him by the Teſtator, or due by the Teſtator to ſome o- conſt. Cant. Domi- 
ther Perſon, and diſcharged by the Executor l. And (15) if after 3'f; 3 Sem: in 6: 
duc Ad Ty hi n L: religioſ. de teſt. 6. 
ue Admonition to him given, he refuſe the Executorſhip, or to n. 9. & Dodt. & 
perform the Will, he ſhall loſe his Legacy bequeathed unto him Stud I. 2 e. 10.cir. 
by the ſame Teſtator, although he were of Kin, or allied unto 8 2 * W 
him n. The Reaſon is, becauſe he is deemed unworthy the Bene- E574 27 E. 3. 
ft, that refuſeth the Burthen ®. Moreover, here the Executor doth $5.29 3: S fta 
what in him lieth to make the Party deceaſed to die Inteſtate o. tuimus. Dyer fol. 2. 
But if the Executor be not admoniſhed to undertake the Office, & on only 
then being the Teſtator's Kinſman, or ſuch a Perſon to whom the & 235 cujusopinio 
Teſtator would have given the Legacy, though he did not perform communis eft, ut 
the Will, he doth not loſe that Legacy in not undertaking the Exc- r 


cutorſhip P: Neither ſhall the Wife loſe her Thirds, nor the Chil- Theſaut.' com. op- 
| 1 verb, tutor. 

n +4 . * © pe "WF F f ; — . | 

n anted Au. gy ig jur. 6 9 Gribald. Theſaur, com, op. verb. tutor. p Jaſ. Alex & Sichard. i& l. 
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W . . N . 2 | q 1 
Auth. hoc amplius. dren their filial Portions, in refuſing the Executorſhip 4 : Much leſs 


<. de fidei commiſ. ſhall the Creditor loſe his Debt due by the Teſtator. 
falcid. h. ſiquis au- No Man can be compelled to take upon him an Executorſhjp 
_ unleſs he hath intermeddled with the Teſtator's Eſtate, and they. 

tho' he afterwards refuſe before the Ordinary, and Adminiſtration = 

nted to another, 'tis wrong; as for Inſtance: 

Abraham verſ. Cun- The Father being poſſeſſed of a Term for Years, made his Son 
Feng. 8. &. Executor, and died; the Son proved the Will and made Hay Fe. 
T. Jones 72. S. C. cutor, and died, but he not proving the Will of the Son, Admini- 


2 Mod. 146. ſtration de boni non of the Father was granted to Bradbury (who 


luable Conſideration ; then Hay (the Executor of the Son) renouy. 
ced, and the Adminiſtration granted to Bradburn was repealed, 
and a new Adminiſtration de bonis non, c. was granted to Cuy. 
ningbam, which could never be, if the Adminiſtration granted to 
Bradburn had been good; but that was not good, becaufe it was 
granted whilſt Hay was Executor, and before he renounced, for till 
that 'Time Hay had the abſolute Property in the Eſtate, and might 
have ſold the Term before Probate ; and if ſo, the Adminiſtraticy 
granted before the Refuſal, was void. | 

After the Conſideration of the Eſtate of the Teſtator, he (16) 
that is named muſt alſo conſider his own Perſon, in whom many 
Re Things ought to concur; but chiefly it is requiſite that he be pu- 
r Jo. de Canib. dent, diligent, and faithful: Wherein if there be any Defed, 1 
Lge wed 5 par. Mean, if either he be ignorant, negligent, or unfaithful, he is ey 
ticula, g. 1. like to find the Office very troubleſome, peradventure alſo diſcom- 
Jo. de Canib. ubi modious : Unleſs, that being ignorant, he will uſe the Advice of 
_ thoſe that be skilful; and that of a negligent Perſon he will be. 
come diligent, eaſing himſelf alſo of ſuch Buſineſs as might hinder 
the Expedition of this Office; and that, howſoever he hath beha- 
ved hiniſelf in other Affairs unfaithfully, yet in this Office he will 
have an honeſt Care, well and =o Sa diſcharge that Truſt com- 
mitted unto him, always having before his Eyes, not only the 
Forfeiture of his Bond, by his unfaithful Dealing, together with 
the Ignominy by deceiving the dead Man's Expectation, but all 
the Danger of his Soul by the Breach of his Oath : For he mult be 
ſworn to execute the Will, and to adminiſter the Goods well and 

© Hoe viridi obſer- faithfully *. 5 5 


vantia paſſim fit 
notorium, maxime infra provinciam Ebor. 


It ſhall behove thee likewiſe in particular to conſider, whether 

thou be indebted to the Teſtator, or whether the Teſtator were in- 

debted unto thee. In which Caſe how far thou ſhalt be tied or 

diſcharged, thou mayeſt eaſily and clearly perceive by that which | 

bete gem S have formerly written of the Debtor or Creditor made Executor“ 

e Whereunto I refer thee to be more fully inſtructed, whether it were 
better for thee to accept or to refuſe the Executorſnip. 

If (17) a Wife during the Coverture be named Executrix, ther 

is this farther to be conſidered in her Perſon, that ſhe alone cannot 

ſue for any Debt due to the Teſtator, nor be ſued for any Debt due 

ob rpms ve ak by = 8 8 _—: But ſhe alone may uq 5 

ei a 58. ny Act extrajudicial, as the paying o ts or Legacies, or the 
= we 7 Ning or releaſing of any Debts due to the Teſtator 7: (Yea, tie 
for 327. U. 4. * | ; 4 Husband 


knew nothing of the Son's Will), and who ſold the Term for a v. 


enor 
cauſe 
bPerſo 
is ast 
out P 
unleſs 
It is 
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Of the Office of an Extcutor. | 
Husband without the Wife (though ſhe alone be Executrix) may 5 


do any extrajudicial Act, as well as the Wife Executrix *.) And * Firzh. Abridg. tit. 


l ; | Exec. n. 23. 40. 
therefore if the Husband releaſe or remit any Debt due to the Teſta- — EE 
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5 tor, the ſame is good and available, not only during the Marriage, 147. 151, 131. D. 


but alſo after the Death of her Husband 1. But if the Wife die, the Coke lib, 5. Relat: 


Ausband cannot convert any of the Goods and Chattels belonging to! Fitz & Brook abi 
te firſt Teſtator to his own proper Uſe; for of ſuch Goods the Wife ſupr. quibus conve- 
ber ſelf may make a Teſtament, appointing an Executor, without nf. P Core in Ruf- 
the Licence of her Husband, as is before more fully declared b. 


ſel's Caſe, quam- 
vis contrarium te- 
neat Roh. Kelle- 


> SUPFA. 2, part. $..96 
The Husband and Wife being but one Perſon in Law,; ſhe cannot 19 H. 6. 45 
be Executrix without his Aſſent; for if ſhe might, then he would 


way, lib. Relat. fol. 122. 


be Executor againſt his Will; therefore if ſhe is made Executrix, 
me cannot bring an Action alone, but her Husband muſt join with 
ber; and if he ſhould refuſe, he cannot be compelled, neither can 
EZ ſhe be compelled to plead without her Husband. | 


But tho the cannot ſue or be ſued without him, yet ſhe may de- 


liver any of the Teſtator's Goods to another to keep; ſhe may pay 


Legacies and receive Debts, and may give 3 without 


| her Husband; and if any Depaſtavit is made by giving Acquit- 
tances, it ſhall bind them both, 


cauſe ſhe could not adminiſter - 
without his Aſſent, and it ſhall be accounted his Folly to ſuffer ſuch 


& a Perſon to adminiſter, | 


But where ſhe is Executrix and marries, and her Husband com- 1 Roll. Abr. 915; 


; | mits Maſte, and then ſhe dies, there is no Remedy at Common Law 
& againſt the Husband, but only in the Spiritual Court, where he will 
be compelled to make Reſtitution, 


Finally, Concerning the Perſons of others, with whom thou that 


art named Executor in the Teſtament haſt to deal, it behoveth (18). 
thee to have a ſpecial Conſideration of thy Co-execator e, that is to © Jo. de Canibus 


| | a Tra&. de exec. ult. 
ſay, whether he be of more Experience and greater Wealth than 3 


thou art, and namely, whether he be a covetous and contentious n. 1). 


Perſon d. If he be, take heed for it is to be feared, that (19) he © Jo.de C. d.. q. 


will keep all the Goods from thee e; that he alone will receive the <prook Abridg . tit. 


Debts due to the Teſtator, and make them a Releaſe: For this alſo Brec. a. 98. 
be may do f, (exce 
he be ſuch a Perſon, he hath learned this Leſſon, that (20) ove Exe- 237: Pyer fol. 319. 
cutor cannot ſue another for Poſſeſſion of the Teſtator's Goods s; be- 8 Brook cod. tir. 
g cauſe, how many Executors ſoever they be, they are all but as one * 98. 

Perſon, and no Man can ſue himſelf h; and ſo the Poſſeſſion of one v Arg. e. debitum. 
is as the Poſſeſſion of another i: And hereby thou ſhalt remain with- de 


it be after Judgment.) Without Doubt, if * Brook tit. Exec. 


baptiſ. extr. I. 
præter. ff. de tut. 


out Remedy, unleſs it be for a Legacy left unto thee alone k, or & cur. dat. ab his. 
_ unleſs thou mayeſt have ſome ſlender Remedy before the Ordinary I. Plowd. in cafu in- 
eis alſo very likely that he alone (21) will ſell the Teſtator's 2 


Goods; in which Caſe he alone will and may ſue for the Money Piri Bess g 


due for the ſame m: But if there be any Debt due to be payed in the E 


behalf of the Teſtator, then look aſſuredly that thou ſhalt be ſued as | Brod; cod. tit. n. 


well as hen; howſoever Execution may paſs againſt him alone 37: ; 
which hath the Goods o. To conclude, if thy Co-execator be ſuch , _—— CEO 
4 Perſon as is aforefaid, an Hundred to one he will not ſuffer thee to = Supr. part. g. 6.20. 
partake of the Commodity, but of tho Trouble thou ſhalt not avoid * Prook tit. Execs 
but be Partaker, | 5 

| This 
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This alſo is not to be omitted, that (22) if thy Co-executor da 
refuſe the Executorſhip before the Ordinary, and thou alone dot 
1 prove the Teſtament, yet may he afterwards (ſo long as thou liveſt) 
Brook tit. Exec. adminiſter the Goods, or remit the Debts. due to the TJeſtator? 
v. 38. Dyer fol. 160. and thou canſt not hinder him; neither canſt thou recover againſ 
4 Brook cod. tit. n. the Perſons by him ſo releaſed 4. After (23) Conſideration of th 
37-&n:117-. Co. executor, there is Regard alſo to be had to the reſt of thoſe Per. 
ſons with whom thou art to deal, ig. to the Creditors and Lega- 
_» ,*- = taries, and to the Payment of Debts; for Debts are to be paid hs. 
. ſcimus.'C! de fore Legacies * : And of Debts, ſome are to be preferred and ſatisfied 
* . * F ,. before others, and likewiſe of Legacies, as elſewhere ſ hath been 
©In ali 6. and t ſhall be ſhewed. Otherwiſe it may come to paſs that the Exe. 

i © eutor ſhall be forced to pay out of his own Purſe, after he hath ſpent 
4 EY all the Teſtator's Goods and Chattels vw. % 

By the due Conſideration of thoſe Things, ig. firſt, of the x. 
ſtate or Condition of the Teſtator, ſecondly, of his own Eſtate, and 
thirdly,” of the Co- executor or other Perſon with whom he is to 
have any Dealing, it is not hard, in my Opinion, for the Executor 

to collect whether it is likely to be beneficial or hurtful, to accept 

8 or reſuſe the Executorſhip, and to reſolve accordingly ; at the leaf 
if hereunto he alſo take a View of thoſe Things which do appertain 
to the Office of an Executor, accepting the Executorſhip hereafter 


und ch adde. deſcribed *. 


ty 


F. IV. Of the Time which the Executor hath to con- 
' ſulr, whether he will undertake or refuſe the Exe- 
cutorſhip. r 


1. The Time of Deliberation arbitrary. 


HE Time (1) wherein he that is named Executor in the 

J - Teſtament is to deliberate and determine, whether he will 

accept or refuſe the Executorſhip, is uncertain, and left to the 

„Leenatin libertat. Diſcretion of the Ordinary), who uſeth at his Pleaſure, and when 
de exee. teſta. & he will, not only within the Year 2, but within a Month or Two, 


ibi Jo. de Arhon. to cite him that is named Executor, to accept or reſuſe the Exe. 
verb. approbatam al torſhip 5 | | 


aonſuetudinem. 

Quod vero annus . f n 8 n a 
deliberandi jure Civili conceditur, (L. cum in antiquioribus. C. de jure delib.) illud ita intelligendum, ubi 
hzres non confe&o inventario tenetur ultra vires hæreditatis. Siquidem non tenetur heres inventarium i 
cere, fi juri tantum civili attendamus, (L. ſcimus. $. fui de jure delib. C. & ibidem Sichard.) dummodo velit 
ſubire periculum ſolvendi univerſa defuncti debita. Sed jure Legatin. quo nos communiter utimur, execud 
tenetur przciſe ad confe&ionem Inventarii, nec tenetur ultra vires bonorum. Quare ſublata cauſa, id cl, 
perieulo ſolvendi- debita ultra vires bonorum defun&i, per confectionem inventarii, quam non poteſt evitare, 
(ut infra eadem parte 5. 6.) ſublata (inquam), cauſa, tollitur effectus, id eft, annuale tempus deliberand!, 
num velit huic periculo ſeipſum ſubjicere. Nam executores, —— confeQionem inventarii, tutorum pot 
quam hæredum naturam ſapiunt. Lind. in e. ſtatutum. 5. inhibemus de teſta. L. 3. provincial. conſtit Cant 


yerb. prius. | 


6. V. Of 
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Ws 


6. V. Of the Office of an Executor reſtamentary under- 
| talking the Executorſhip. 


I. Wherein the Office of an Executor doth princi pally | conſiſt | 


T (1) appertaineth to the Office of an Executor teſtamentary here 
| in Exgland, accepting the Executorſhip, (amongſt other Things ). pe quibus conſu- 
to cauſe an Inventory to be made b; to procure the Will to be proved las velim Jo. de 
and approved e; to pay the Teſtators Debts and Legacies d; and fi- Suib. Truck. de 
A e PIT executor. ult. vol. 
nally, to make an Account. | part. 2. q. 1. n. 26, 
BE No bent ur int 4 6. 6.78 Fe , Om enume- 
ecutor1s omeio 1nFumbentia, infra ead. part. 55. 6, 7,8, 9, 10. t infr, cad, part. $$. 11 
hs 14, & 15. 4 Infra 9. 16. © De quo infra cad. part. FF. 17, 18, 19, 20, 21. | n 


5 VI. Of divers Queſtions about the Making of an 
Inventory: And firſt, Whether it be of Neceſſity 
that an Inventory be made. 


1. By the Laws Eccleſiaſtical of this Realm, and Statutes the, 
ame, an Inventory is neceſſary. * 
2. The Executor which preſumeth to adminiſter the Goods, and 
refuſeth to make an Inventory, may be puniſhed. ' 


3- The Reaſon of this Neceſſity. 


Aen. the Making of an Inventory, it is expedient to under- 
ſtand, whether it be ſimply neceſſary that an Inventory be 
made; what Things are to be put into the Inventory; within what 
Time the Inventory is to be made; in what Manner; and what be 
the Effects of an Inventory. 27435 $344 

That (1) an Inventory is neceſſary to be made by an Executor te- 
ſtamentary, is evident, as well by the Laws Eccleſiaſtical of this wh 
Realm i, confirmed by continual Uſe; as alſo by the Statutes 5 of * Legacin. libertat. 
the ſame : Neither (2) ought the Executor to meddle with the Goods —— —_ 
of the Deceaſed, before he make an Inventory h. And if any Exc- inhibemus. li.3.pro- 
cutor refuſe to make an Inventory, and nevertheleſs preſume to ad- ——— eonſt. Cant. 
miniſter the Goods of the — he may be puniſhed at the Diſ- b P. f EDS 
cretion of the Biſhop or Ordinary i. 435 Legatin. libertats 
: The (3) Reaſon is, leſt the Executor being diſpoſed to deal un- de exccut. telta, . 
Wy faithfully, ſhould defraud the Creditors or Legataries, by concealing : 

the Goods of the Deceaſed k. | * Franciſ. Porcellin. 


\ LIBRARY. 


_— * 


tract. de inventario, 


9. 2. Per 9. ſaneimus. de hæred. & fal. in Auth. 


By a provincial Conſtitution mentioned in ! Lindewood, the Exe- Othobon tit. 14. 
cutor is required to exhibit an Inventory of all the Goods and Chat- 
tels which are found in the Poſſeſſion of the Deceaſed at the Time of 
bi. Death, before he intermeddles or poſſeſſes himſelf of ſuch Goods, 
Oc. and this for his own Safety, that he be not chargeable altra vires 
borcrum, which we call Alti; for if he doth not make ſuch Inven- 
tory, he ſhall be obliged to ſatisfy all the Teſtator's Debts and Lega- 
cies out of his own Eſtate, becauſe it ſhall be preſumed againſt him, 
that he bad ſufficient Aſſets of the Teſtator's Eſtate to diſcharge the 


hole, 
1 1 9. VII. 


tra. de inventar. 


chard. in . fin au- 


Seen 


DPF 


6. VII. What Things are to be put into the Jn. 
| ventory. EY 


1. All Goods, Chattels, Wares, Merchandizes, moveable and in. 

movable, are to be put into the. Inventory. 
2, Leafes are to be pitt imo the Inventory. 

3. Corn on the Ground: is to be put into the Inventory. 

4 Graſs or Trees growing are not to be pat into the Inventory, 

5. Whether ſuch Things as are affixed to the Freehold ought to 1; 
inventoried. | 

6. Whether Nebts are to be. pat into the Inventory. 

7. Whether Money due for Land is to be put into the Invento 


＋ HE (1) Things that are to be put into the Inventory, are all 
the Goods and Chiittels and Rights which were the Teſt 
tor's, or did belong, or were due unto him at the Time of his 

Death, whether they be movable or immovable, eorporal or uneor- 

z Francil Porcellin. rage i. Whereuntò alſo agree the Statutes of this Realm, where 
y tis enacted, That a tree and perfect Inventory be made of tle 


3 Petr. r 5 BER” | | 
J. N © Goods, Chattels, Nares, Merchandtzes, as well movable as not noni. 


ma libelli quo agi- Me, whatſoever, that were of the Perſon deceaſed Þ ; and therefum 
— endem (2) Leaſes ought not to be omitted forth of the Inventory ©, how 


tutel. Si- F 
4. in g. n au. many ſocver they be. 


tem. L. ſin. C. de 
jure delib. n. 9. 


Likewife (3) Euliemuntr, or Cbra 07772 apun the Ground, 

ought to be put into che Inventory ſeving they belong to the Exe 
2 Perkins tit. de- cutor ®.; but (4)-not the Gruft or Trees ſo growing, which belong 
viſe, fo. 99· & hanc to the Heir e; nor (5) Things that are affizal to tlie Tenenient, and 


opinionem longz- are made Parcel of the Freehold; ſuch I mean as belong likewiſe 


; bavit u- . { rp 
zu conrad dient to the Heir, and not to the Execator f. 


ſus, quicquid dicat 
Sichard, poſt; An- ien F . N a 7 
K in d. ¶ ſin autem. Perkins ubi ſupra. L acceſſorium. de reg. jur. 6: huc facit L. caters. & 


1. ff. in Prins. 


And therefore the my annexed to the Windows of the Hoſe, 

| | becauſe it is Parcel of the Houſe, ſhall deſcend as Parcel of the 

s D. Coke Lib. 4 Inheritance to the Heir, and the Executors ſhall:not have its. And 
1 although the Leſſee himſelf, at His own Coſt, do cauſe the Glab 
fin. fol, 63, 64. to be put into the Windows; yet tlie ſame being once Parcel of the 
<a Houſe, he cannot take the ſame away afterwards, without Danger 
of Puniſhment for: Waſte h. Neither is there any material Diff: 
rence in Law, whether the Glaſs were annexed to the Window with 
Nails, or in other Manner, either by the Lord; or by the 'Tenant; 
for being once affixed to the Freehoſd, the ſame cannot be remove! 
by the Leſſee, but ſhall' belong to the Heir, and not to the Execu- 
Ibidem. tors, as is aforeſaid i; and therefore the ſame is not to be put into 
the 2 as Part of the Goods. of the Deceaſed; The like 

may be concluded of Wainſcot, that it ouglit not to be put into the 

Inventory, as Parcel of the Goods of the Deceafed ; for being an- 

nexed unto the Houſe, either by the Leſfor or by the _ i - 

3 arce 


v Ibidem, 


t Stat. H. 8. an. 21. c. 5. Cattalla etenim ſunt realia. Terms of Lad, verb. Chattels | 
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1 
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Parcel of the Houſe k. And there is no Difference whether it be: P. Coke ubi ſupr: 
ith great Nails, or little Nails; or by Screws, or Irons Wamris jure cisi- 
affixed wit 8 2 5 INDY li, quz ornatus gra- 
thruſt through the Poſts or Walls of the Houſe ; for howſoever it be tia magis quam 
affix2d, either in Manner aforeſaid, or in any other Manner, it is P*rficiendidomum 
Parcel of the Freehold ; and if the Executors ſhould remove it, partes non fun 
they are puniſhable for the ſame 15 And not only Glaſs and Wain- De qua re vide 
ſcot, but any other ſuch like Thing, affixed to the Frechold, or to pena * = 
the Ground, with Mortar and Stone, as Tables dormant, Leads, fig. f. 8 958 
Bays, Mangers, Ge. for theſe belong to the Heir, and not to the P. Coke ubi ſupr. 
Executor n; and therefore they are not to be put into the Inven- = Rob. 3 
tory of the Goods of the Deceaſed. Nevertheleſs the Box cnſcaled, lib. relation. fol. 
or the Cheſt with Evidences of the Land, though the ſame be not 2 > Labridg. 
affixed to the Freehold, yet becauſe they contain thoſe Things which i 2 1 7 877 
belong to the Heir, they alſo belong to the Heir, and not to the | 
Executors ; and therefore they are not to be put into the Inventory | 
of the Deceaſed's Goods n. And fo it is of Fiſhes in the Ponds, = Labridg dez Caſts 
and of Doves in the Dove-cote, ſituate within the Grounds belong- edit. Ann. Dom. 
ing to the Heir; for in this Caſe the Fiſhes in thoſe Ponds and the £2778. . * — 
Doves belong to the Heir, and not to the Executor; and therefore abſimile et quod 
they are not to be put into the Inventory of the Goods of the Party ere eee 
deceaſed ®, What ſhall we ſay to thoſe Goods which may ſcem to cedir 1 Ni. 
belong to the Wife, rather than to the Husb ind, as her Apparel, 2 enim eft, 
her Bed, her Jewels, or Ornaments for her Perſon? Whether are hel n 
they to be put into the Inventory of the Husband's Goods ? By the ceſſionem viliſimæ 
Civil Law thoſe Goods belonging to the Wife, which be called Bora 7 wy" 
araphernalia P, are not to be put into the Inventory of her Hus- quis in aliena. 
and's Goods, neither are they ſubject unto the Payment of the © R. Kelleuay lib, 
Husband's Debts J. But whether the Wife's Apparel, with her Bed, = 8 
Jewels, and Ornaments for her Perſon, be comprehended amongſt fin. de paktis con- 
thoſe Goods which the Law calleth Bona paraphernalia, is the 8 dote. C. 
Matter in Queſtion. And it ſeemeth rather that they are not, (her de ux. Por Were 
convenient Apparel, agreeable to her Degree, only excepted r.) - Dyer fol. 166. 
Otherwiſe whatſoever Goods belong to the Wife, are preſently, by 
Virtue of the Marriage become the Husband's, the Property thereof 
being changed and transferred from the Wife to the Husband ſ. In-,.. ed.! 
ſomuch that without her Husband's Licence or Conſent, ſhe cannot 2. „ 
diſpoſe thereof, neither by Act in her Life-time, nor at her Death 
by her laſt Will; which ſhe might do if they were Bona parapher- e in Ci ſta- 
nalia*, The Goods to which the Husband is entitled in Right yrovinc cont. Card! 
of his Mie, and as Adminiſtrator to her are not to be put in they. ceterum. verb. 


rang. * . . n | > Propr. uxornm. Per 
2 after her Death, but Things which are in Action muſt be 5.1 bac lege. & I. 


Fas fin. C. de pat. con- 
An Adminiſtratrix exhibited an Inventory, in which ſhe put in vent. ſuper dots. 
ſome Goods, which the Inteſtate had given to a younger Child, and 7 A 75 8 
which were actually in his (the Child's) Poſſeſſion at the Time of | 
the Death of the {aid Inteſtate, by Virtue of a Deed of Gift by 
him made, which Deed ſhe pleaded in the Spiritual Court; and the 

Plea being rejected, a Prohibition was granted. 

But thoſe Goods which the Husband hath by the Inter-marriage, 
the Property being in him, and not in her after Marriage : And it 
being enacted by the Statutes of this Realm of England, That the 

xcutors ſhall make or cauſe to be made a true and perfect Inven- 
Pory of all the Goods, Chattels, IWares, Merchandizes, as well mova- 


— * * 
8 


ble ar not movable, whatſoever, * _ of the Perſon deceaſed, 
F 


f 2 and 
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and the ſame ſhall cauſe to be indented, &c. (as by the ſaid Statute 
« Star. H. 8. an. 21. more at large appeareth u:) It may be concluded, that in Con- 
. ſtruction of Law, thoſe Goods above-mentioned, and namely the 
Wife's Jewels, and Chains, are to be put into the Inventory of the de- 
D. Stat, H. S. an. ceaſed. Husband's Goods x. And yet notwithſtanding, if we ſha1l 
oF; reſpect what hath been uſed and obſerved, fuch hath ever been the 
| gencral and ancient Cuſtom, or rather Courteſy of the Province of 
York, as thereby Widows have been tolerated to reſerve to their 


own Uſe, not only their Apparel, and a convenient Bed, but a Cof. 


fer, with divers Things therein neceſſary for their own Perſons; 

| which Things uſually have been omitted out of the Inventory of 
F nr ennes their deceaſed Husband's Goods Y. Unleſs peradventure the Hug. 
3 band were fo far indebted, as the reſt of his Goods would not ſuf. 
ratur, teſte Jo. fice to diſcharge the ſame. In which Caſe, the Wife's Jewels, and 
—_—_ 85 Chains, and ſuch like, being Things of Decency or Ornament, and 
Ds not of Neceſſity, have been uſually prized, and put into the Inven- 
tory amongſt other Goods of the Deceaſed, towards the Payment of 


: Per d. Stat. H. 8. his Debts. And fo they ought to be ?. 


an. 21. cap. 5. ad- 
verſus quod ſuperveniens conſuet. parum valet. . 


The (6) Debts due to the Teſtator are to be put into the Inven- 


2 Gloſ. in L. ehiro- tory 2. But the Debts due by the 'Teſtator, they need not to be 


graph. # de admi- put into the Inventory b, And if any ſuch Debts be put into the 
beben ange Dag Inventory, the Ordinary ſhall do well to make diligent Examins- 


verum quidem eſt, 1 K ; 

fi exiſtant inſtrr- tion, whether the Teſtator did owe any ſuch ; for many 'Times 
e 85 i Debts are thruſt into the Inventory, which are not due by the '[eſta- 
fenlbantur, dones tor, and ſo the Legataries and Children of the Deceaſed are often 


recuperentu, & in defrauded, at leaſt of ſome Part of their Due, by the Unfaithful- 


 manibus traften- neſs of the Executor, and Negligence of the Ordinary or his 0f- 


tur, ut quæ inte- 

rim non rede cer. | 

dicantur reperta. | 

Lind. in d. c. ſtatut. $. inhibemus, verb. bonis. Pra&. Ferrar. forma libelli ad reddendam rationem tut. 6, 
in ſuo. n. 13. Æquum tamen eft, ut aliqua fiat commemoratio hujuſmodi creditorum, utut incertorum, ne 
ſublata penitus eorum memoria, decepti maneant defundti creditores, liberi, legatarii, vel alii intereſſe ha- 
bentes in ea parte. d Lind. in d. c. ſtatut. 


Lands, Tenements and Hereditaments, with the Appurtenances, 

ſuch I mean as do not belong to the Executor, but deſcend to the 

Heir, are not to be put into the Inventory; inſomuch that (7) if the 

Teſtator appoint by his laſt Will, that the ſame Lands be fold; in 

this Caſe, by the Statutes of this Realm, neither ſhall the Moncy 

thereof coming, nor the Profits of the ſaid Lands for any Time, be 

a fo Fn - accounted as any of the Goods or Chattels of the Perſon deceaſed ©; 
152, 264. and conſequently are not to be put into the Inventory. . 
BE: The Lady C. was poſſeſſed of divers Leaſes, and conveyed them 
in Truſt, and afterwards married with 4. B. the Lady received the 

Money upon the Leaſes, and with Part of the Money bought Jv 

els, and other Part of the Money ſhe left, and died: A. B. takes 

Letters of Adminiſtration of the Goods of his Wife; and in a Sui 

in the Eccleſiaſtical Court, the Court would have compelled bim 

to have given an Account of the Jewels, and for the Mons, fo 

have put them into the Inventory. But the Opinion of the whole 

Court of B. R. was, that he ſhould not put them into the Juv 

tory, becauſe the Property of the Jewels was abſolutely in him ® 


Husband, and he had them not as Adminiſtrator ; but of ſuch 9 
„ | | 


Inven 
reaſon 
Sum, 
| Quires 
Upon 
may 
(being 
and up 
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as be in Action, and as he ſhall have as Adminiſtrator, he ſnall be 
accountable for, and they ſhall be put into the Inventory. And for 
the Monies received upon Truſt, it was reſolved, that the ſame 
was the Monies of the Truſtees, and the Wife had no Remedy for 
it but in Equity; and therefore the Husband ſhall have it as Ad- : 
miniſtrator. And in that Caſe it was reſolved, that if a Woman 
do convey a Leaſe in Truſt for her Uſe, and afterwards marrieth, 
that in ſuch Caſe it lieth not in the Power of the Husband to diſpoſe 
of it; and if the Wife die, the Husband ſhall not have it, but the 
Exccutor of the Wife d. 


42 


Of the Office of an Executor. 


d T. 15 Car. B. R. 
Sir Fohn St. Fobn's 
Caſe. | : 


F VII. Within what Time the Inventory is to be 


made. 


1. The Time for making and exhibiting the Inventory, is left to 
the Moderation of the Ordinary. 

2. The Inventory ought to be made before the Executor meddle 
with the Teſtator's Goods, except in ſome Caſes. | 


Thos (1) Time appointed for the Making and Exhibiting of 

the Inventory, by the Laws Eccleſiaſtical of this Realm, is | 

left to the Diſcretion of the Ordinary ©, who may appoint a ſhorter e rect. in c. ſta- 
or longer Time, as the Diſtance of the Place where the Goods re- tut. 5 inventarium, 
main, being more or leſs, together with other Circumſtances, ſhall — 


miniſter Occaſion f. Cant. unde palam 
| 1 eſt non obtinere 
jus civile, quo hæres ad perficiendum inventarium quandoque 66 dies, quandoque annum habeat; maxime 
ſi ineipiat intra menſem a morte defundti. Sichar. in L. fin. f. fin autem. C. de jure delib. 1 Lind. in e. 
ſtatut. verb. arbitrio. | | 


And (2) if the Ordinary do not appoint a 'Time, the Executor 
had need to beware, that he do not adminiſter the Goods of the 
Deceaſcd, until he have cauſed an Inventory to be made; for how- 
ſoever the Act of him that is named Executor is ſaid to hold in 
Law before the Proving of the Wills, and the Making of the In- 1 
ventory h; nevertheleſs, he that ſo preſumeth to meddle and admi- inter Grei b. 8 
niſter as Executor, before he make an Inventory, is ſubject to eccle- o-. 
ſiaſtical Puniſhment i; unleſs it be for doing ſuch Things as cannot ene, 7 e 
be deferred till the Inventory be made; as for Intermeddling about in fin. Illin, ala 
the Funerals, or Diſpoſing of ſuch Things as cannot be preſerved 1 Legatin.Jibertar, 
with keeping, and ſuch like k. | | „„ 


k Jo. de Athon. in 


i 8 d. legatin, libertat. 
verb. inventarium. d. c. ſtatut. 5. inhibemus. in text. & in gloſl, 


As the Ordinary may diſpenſe with the Time of bringing in an 
Inventory, fo he may diſpenſe with any Inventory at all upon a 
reaſonable Cauſe, as where 'tis not convenient to publith the entire 
Sum, or Extent of the Teſtator's Eſtate ; for though the Statute re- 


| quires the Executor to bring in a true and perfect Inventory, and 


upon proving the Will, the Executor is ſworn fo to do, yet this 
may be ow rg withal : As for Inſtance; (vis) Thomas Boon Bois Caſe. 
being poſſeſſed of a great perſonal Eſtate, lying in ſeveral Places, Raym. 470 
and upon ſeveral Securities to the Value of 100000 J.) deviſed conſi- 

| | derable 
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Stat. H. 8. an. D the Statutes of this Realm l, it is thus enaQed concerning 


21. cap. 3. 


g. IX. Of the Form to be obſerved in the Making a 


derable Portions to his Daughters, but left his ſecond Son 22 
pher 2000/. and no more; and this to be paid at three Payment; 
by John his eldeſt Son, whem he made Executor, and who proved 
the Will, and made Oath to bring in a true Inventory as uſu] . 
which not being done, he was cited by Chriſtopher to bring it in 
but the Judge did not think it neceſſary, becauſe two Payment; 
were already made to Chriſtopher, and his Brother offered to py 
the reſt of the 2000 J. Legacy; thereupon Chriſtopher appcaled 0 


the Delegates, who gave Sentence that there was no Occaſion fer N 
an Inventory; then he brought a Commiſſion of Review, and al. : 
ledged that there might be another Will wherein he might be Exc. 4 


cutor, and therefore an Inventory mult be neceſſary; beſides, there 
might be Specialties taken in his Name, and no Truſt declared, and 
that his Brother might die Inteſtate; and if ſo, Adminiſtration 1; 
boni non, Gc. belonged to him: And laſtly, that the Statute re. 
quires him to exhibit an Inventory ; and upon proving the Will 
he is ſworn to do it; but the Sentence was confirmed, for none of 
theſe Matters now objected ſhall be preſumed : And as for the Sta- 
tute, it was purpoſely made for the Benefit of Creditors and Legs 
fees; and in this Caſe they were all paid, or the Money was tendered 
to be paid, ſo that none of the Creditors complained ; and fince the 
Eſtate of the Teſtator conſiſted moſtly in Specialties, it might be 
prejudicial to the Debtors to have their Debts diſcovered, eſpecially 
where ſuch a Diſcovery was not neceſſary, . 


an Inventory. 5 


1. What Perſons ought to be preſent at the Making of the In: 
Centory. | | 

2. Ihereof the Inventory is to be made. 

3. Inventory to be indented. . 

4. Of the Oath of the Executor about the Inventory. 

5. The Goods and Chattels are to be valued. = 

6. Of the antient Form of praiſing the Goods. 


the Form to be obſerved by the Executor teſtamentary in 
making of an Inventory, oz.) That the (1) Executor or Exc 
© tors name the Perſons, two at the leaſt, to whom the Perſon djit, 
© eas indebted or made any Legacy, and upon their Refuſal i 
& Abſence, two other honeſt Perſons, and in their Preſence, and I} 
their Diſcretions, ſhall make, or cauſe to be made, a true an 
ce perfett Inventory (2) of all the Goods and Chattels, Mares cd 
« Merchandizes, as well movable as not movable, whatſoever 119 
< were, of the ſaid Perſon ſo deceaſed; and the (3) ſame Jha 
© cauſe to be indented ; whereof one Part ſhall be by his ſaid Ex 
© cator (upon (4) his Oath to be taken before the Biſhops, Ord: 
<« ries, their Officials and Ordinaries, or other Perſon having Fo! 
to take Probate of the Teſtament, upon the holy Foangelifi) 


© averrcd to be good and true; and the ſame one Part __— ] 
5 4 f 
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« ſhall preſent and deliver to the Keeping of the faid Biſhop, Or- 
« "{inary, or Ordinaries, or other Perſon whatſoever, having Power 
« 29 take Probate of Teftaments ; and the other Part of the ſaid 
ce Inventory indented to retain with the Exgonror. And thut no 
« Biſhop, Ordinary, or Ordinmaries, or other Perſon whatſoever, Ba- 
« ving Authority to take Probate of Teftamezits, upon Pain in the 
« (aid Statate contained, (viz. ten Poumdi,) do refnſe to take any 
« ſuch Inventory to him or them preſented. or tendered, to be deli- 
* vered as is aforeſaid. | 5 
Thus far the Statute. Whereunto it may be added, that (5) it 
is not ſufficient to make an Inventory containing all and ſingular the 
Goods of the Deceaſed, unleſs the ſame be particularly valued and | 
praiſed ® by ſome honeſt and skilful Perſons, to be the juſt Value = Bar. in I. fin. C. 
thereof in their Judgments and Conſciences; that is to ſay, at ſuch je der 
Price as the ſame may be ſold for at that Time u. wduooad confedtio- 
ecutores mayis aſſimilantur tutoribus quam heredibns, ut ſiperins adnotavi ex Lind: £7 iro. $ inhibe. 
mus. de teſta. I. + Provincial. conſtitut. Cant. verb. py. Laur. Va, tract. de Invent. fol. 101. u De pro- 
batione rei mobilis vel immobilis, vid. Maſcard. tract. de probac. verb. | 3 | 


FRY OE "OT I IT S . —— 3. > 


But as to the Value upon the Appraiſement of theſe Goods it is Raym. 470, 471. 

not binding, nor very much re ard at Common Law ; for if tis 

000 high, it ſhall not be prejudicial to the Executor or Adminiſtra- 

tor; nor if 'tis too low, it ſhall be no Advantage to him ; but 

the Value found by a Jury upon plene adminiſtravit pleaded is 

In ancient (6) Time, amongſt many other Solemnities of Invento. | 
ries „ this: Order was obſerved: Pirſt- of all, the movable ods De quibus DD. in 

were inventoried and praiſed, as Houſhold-ftuff, Corn, and; Cantel, _ _— 2 

| &c. then the Immovable, as Leaſes of Grounds or Tenements; ar 

ter that, the Debts due to the Teſtator were ſet down p. Which e Franeiſe. Porcel. 

order is for the moſt Part obſerved at this Time here in Enzland, trakt. dd invent. 

saving that ſome do omit Leaſes, wherein they do amiſs 4; others « supra cad. part 

: — 8 among the Movables ; but it were better to ptaiſe them $ . 

ſeverally. | | | 


g. X. Of the Effect and Benefit of | an Inventory. 


1. The Goodt contained in the Inventory are refund td be in 
the Hands of the Execator. .. 


cerning EIT 
2, The Teſtator is preſumed to have no more Goods than ars de- 


tary un 


Es ſcribed in the Twventory. —_ EC 

n ji 3. Whether Sufficiency of Goods be preſumed, when thtre is no 

2 1 oeutory. | e bt wo oy | 

| 4/1 y ; | b | GE, 1 5 : | 

rue on ers are the Effects and Benefits of an Inventory * ; this dne I ;WnramCaltren- 

1e £10 thought good to note. namely. that C1 5 1 f 2.41105 , x quinque, Min- 
110 dunn 8 ood to note, namely, that (1) all ſuch Goods a ſingarus ſeptem o- 

ans N hattels as are contained in the Inventory, are preſumed to have fendir:- ilfe in d 

as u to Na\ 


Pc lotiged to the Teſtator, and after his Death to belong atid to be dg wary + 


aid Ex An the Power of the-Egeeutor f. And on the (2) 

1 Pore Goods and Chattels are preſumed to have belonged to the Atermite tec bo. 
a wan ats contained in the Iavomtory 5 Oo ns 
120 b \ L. ſeimus g. legitima, G de jure delib & ibi Sichard. Nb © Bald: & Siehsr, in d. $-legirie, 


And: 
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And therefore if any Creditor or Legatary do affirm, that the Ie. 
ſtator had any more Goods than be compriſed in the Inventory, be 
muſt proye the ſame ; otherwiſe the Judge is to give Credit to the 

m Aleiat. tract. de Inventory, being made in Manner and Form aforeſaid m. Although 
| — ME. indeed, when (3) the Executor entereth to the Goods of the Decez. 
de probac. conel. ſed, and maketh no Inventory thereof, nor will ſuffer the Quantity 
939. thereof to be known ; in that Caſe our Law preſumeth that the Te. 
ſtator had ſufficient to diſcharge; not only all his Debts, but all hi; 


Bald. in L.filium. Legacics alſo n. | 
C. famil. herciſ. n. . « 
37. Sichard. in L. fin. g. & ſi præfatam. C. de jure delib. n. 1. 


1 Dom. 6119. Now the Uſe and Benefit of an Inventory is to give the teſtamen. 
| _ tary Heir, or the Adminiſtrator (where there is no Will) the Liber. 
ty of Deliberating whether he will accept the Succeſſor, or not 

which he may do with the greater Safety, becauſe then he my 

have a perfect Knowledge to what Value the Goods of the Deces 

- ſed will amount; and+by this Means they may ſecure their own F. 

ſtates, becauſe" they do not engage themſelves for more than the 


Value of the Goods; therefore all Executors and Adminiſtrators are ( 

allowed the Benefit of an Inventory of Courſe, it being inſtituted ] 

originally in their Behalf, and they are ſuppoſed to accept the Sue. Y 

ceſſion always under that Benefit. | | 1 

H. XI. Of the Probation. and Approbation of Teſts k 
maents, and namely before whom they are to be 2 

| 3 e TT fr nn. of 

See poſtea cap. 14. 1. Divers Oueſtions about the Probation of Teftaments. an 
2. Teftaments are to be proved before the Biſhop or Ordinary. by 

3. Certain Caſes wherein Teſtaments are to be proved before othi M 

than before the Biſhop. © DEI T. 

4. Of the Prerogative of either Archbiſhop. to 

5. What is meant by Notable Goods. Pa 

Lange ae 1 1] Jah an 

Oncerning (1) the Probate of Teſtaments, theſe Things art pa? 

, chiefly to be inquired : Before whom the Teſtament is t 1 

be proved; by whom; when; how; and what Fees be due u dif; 
VVCVVVVVVVV KS | : 

The Perſon (2) before whom the Teſtament is to be proved, i coll 

\ Legatin, libertar, the Biſhop. of the Dioceſe where the Teſtator dwelleth “, or his Of tum 
de exec. teſtam. c. cer Þ ; to whom by the ancient Cuſtom obſerved this many Hundre per! 
—— tarut Years, together with the Royal Conſent of the Kings and Trine tor 
Hacial bends int Of this Land, the Probate of Teſtaments hath appertained © : Sa 8050 


e. Gatuimus. -lib. (3) in certain Seigniories or Lordſhips, where the Probate of Tel 
rovincial. conftit. ments of the Tenants there dwelling doth by Preſcription appettat 


. & Lind. in Ran 5 | nne . en 
d. c. ftat. Do&. & to tlic principal Lord 4: And ſaving in certain peculiar Juriſdiction AJ. 
Srud.: I. 2a. 0 28. * en 1 in 2. | | E any 


Perkins tit. teſtament, fo. a: Trat. de repub. Angl. lib. 3. cap. 7. Stat. Hen. 8. an. 21. cap, 5 Ak Per 
ich. in J. 2. #7 


ubi ſupra. Fitz. Abridg. tit. Teſtament n. 3, Brook cod: tit. n. 12. c. fin. de fide inſtr. extr. 
de teſt. Lindw. in d. c. tat, verb. eceleſiaſticarum libertatum, qui in d. c. item quia, verb. inline a 
ſeu publicationem, ait jure Civili non pertinere ad Epiſcopos, ſed jure tantum Authenticorum, (quo I 
cis corrigitur, & quod jus authenticum ſancitum fuit ab imperatore J uſtiniand ultra mille annos IT , 
merandos.) Non ſolum exccutio, ſed etiam ipſa inſinuatio & publieatio, coram Epiſeopis ordinariam u, 
dictionem exercentibus fieri poteſt, ut firmat Sichardus in L. 2. C. de teſta. 3. 4 Fitz. tit. Teſtament, ** 
Doct. & Stud. lib. 2; cap. 28. | * 
U 


3 


Canterbury h, or York i. 
H. 8. an. 23. e. 9. & plenius per Inſtrum. & Adorum libros euriæ prerogative Archiepiſe. Cant. i Perkins 
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where by Preſcription or Compoſition, or other ſpecial Title, the 
Probate of the Jeſtaments of ſuch as dwell and die within thoſe | 
Places doth appertain to the Judge of the Peculiar ©: And ſaving * Jo. de Athon. in 
where no Goods are bequeathed in the Teſtament, but only Lands, aun. 8 
Tenements and Hereditaments, or other lay Fees, are deviſed; and Ordinaris. TN 
that in ſuch Places where neither Inſinuation nor Inrotulation is ne- Supra part. 3. f. 3. 
ceſſary f: And ſaving (4) where the Party deceaſed at the Time of args m — 
his Death had Notable Goods extant in divers Dioceſes or Juriſdic- perriner. Perk. ri. 
tions. For the Probate of the Laſt Wills and Teſtaments of ſuch Teſtament, fol. 94. 


a i Men Fitz. Abridg, tit. 
Perſons doth appertain to the Archbiſhop or Metropolitan, within 14; 99%: = 


| whoſe Province ſuch Notable Goods be diſperſed in divers Dioceſes, Brook cod. tit. n. 


b Lindw, 1 d. e. 
ſtatutum. verb. Lai- 


or other inferior Juriſdictions 8, whether it be within the Province of 48, . 


ealis feddi. Stat. 


tit. Teftament, fol. 94. pag. 2. Stat. H. 8. an. 23. e. 9. & evidentius per Inftrum. & Actorum libros in archivis 
Archiep. Ebor. fideliter per plurimorum ſeculorum curricula conſervata. 5 


The Probate of Wills did originally belong to the Temporal 
Courts, and every Legatee had a proper Remedy to recover their 


Legacies in thoſo Courts; and Glanvill tells us, there is a Writ Glanv. lib. 6. C6, 7. 


which lies at Common Law to demand a Legacy; Linwood, -e 
was Dean of the Arches, and wrote about the Beginning of the 
Reign of H. 6. confeſſes, that the Probate of Wills did not belong 
to the Ordinaries de jure, but only by Cuſtom, and Archbiſhop Par- 
ker publiſhed a Book, Auno 1573, wherein he writes, that Teſta- 
menta probandi authoritatem Epiſcopi non habebant nec adminiſtra- 
tionis poteſtatem cuiq; delegare non potuerunt. | 


So that the Probate of Teſtaments did belong to Ordinaries but 
of late Times, de conſuetudine Augliæ, & non de jure communi ; 
and the Power to grant Adminiſtration was granted to the Ordinary 
by the Statute of 31 E. 3. c. 11. And in antient Time, when a 
Man died Inteſtate, and had made no Diſpoſition of his Goods, the 
Truſt of them was committed to the King, who is Parens patriæ, 


to the Intent they might be diſpoſed for the. Burial of the Dead, the 


Payment of the Inteſtate's Debts, and the Advancement of his Wife 

and Children; and the en was conſtituted by the King ia loco, cle lib. 0 61 

parentis, and his Power Sue him by that Statute k. 5 38. Holes: 1 
But the Ordinary hath no Property in the Inteſtate's Goods, to | | 

diſpoſe of them to his own Uſe, or to the Uſe of any other !, 1 Coke lib. 9, fo.38, 
The Commiſſary of the Biſhop of the Dioceſe granted Letters ad 


colligendum & ad vendendum ea que peritura efſent, & inde compo- 


tum reddere ; the Grantce ſold Goods which would not keep, but 

periſned; and an Action of Debt was brought againſt him as Execu- 

tor of his own Wrong: And it was adjudged maintainable, becauſe 

the Ordinary himſelf had no ſuch Power, and therefore could not  . _ © 

give it to another m. | 1 » Elis. Dy. 238. 
If Leſſee for Years of Lands by his Laſt Will deviſe his Term to 

J. whom he maketh his Executor, and dieth; 4. entered before 

any Probate of the Will, and held the ſame for a Year, and died: _ 

Per Curiam, the Property of the Term was lawfully veſted in tho 

Executor by his Entry, and the Deviſe well executed without any 


* 


Probate n. 


| ibs ; 67. 
The Probate of every Biſhop's Teſtament, or the granting Admi- f 


niſtration of his Goods, although he had no Goods but within his 


G g g oven 


1 FRET — * * 8 
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—— — 


We 8 on eee doth belong to the Archbiſhop of the ſame Pro- 
+ ReſelsCaſe. | An Executor may poſſeſs himſelf of the Teſtator's Goods ; he 
i Inſt. 292. S. T. may receive or pay Debts, and may diſcharge any Legacies ; he 
may likewiſe pay any Debt due to the Teſtator, and all this Before 
he prove the Mill, becauſe the Right of Action is in him before 
: Probate, for that gives him no Intereſt, but the Right he hath is by 

Virtuc of the Will. | | 
He is Executor before Probate to pay Debts, and to be ſued for 
Non-payment, but not to have an Action unleſs he prove the Will 
: before he declares, for in fuch Caſe the Impediment is removed 35 
_ Duncomb v. Walter. j iti; and therefore it hath been adjudged, that where an Execy. 
amy bg tor brought an Action before Probate, if he concludes his Declarg- 
3 Lev. 57.8.C. tion with a Profert hic in Curia literas teftamentarias, tis well e 
4 nough; ſo if he hath the Reverſion of a Term for Years, in which a 
Rent was reſerved by the Teſtator, he may diſtrain and avow for 

the Rent before Probate. | | , 

He may bring an Action of Treſpaſs for the Goods of the Teſta. 


"WY 4 —— 
* . 


tor taken unjuſtly from x. or he may replevy ſuch Goods if 


impounded, and this before Probate, becauſe theſe are Actions which 
P Plow. Com. 277. ariſe out of his o- Po on 3 and ſo it was adjudged in P Greys 
2 And. 151. brook and Fox's Caſe, (viz.) that an Executor before Probate may 
poſſeſs himſelf of the Teſtator's Goods; and if Adminiſtration 
ſhould be granted to another, and he ſhould take the Goods from the 
Executor before Probate, he might then prove the Will, and bring 
an Action of Treſpaſs againſt the Adminiſtrator, becauſe the Execu- 
tor hath a Right to the Poſſeſſion of the Goods of his Teſtator, and 
the Adminiſtration is void as ſoon as the Will is proved. 
Middleton's Caſe. Fo if he releaſe a Debr before Probate, and afterwards proves the 
* Will, the Releaſe is good in Law. 


2 — Judgment was had againſt the Teſtator; and upon a Desaſtarit 
215. | 


\ 


returned againſt his Executor, and he Pleading, a ſpecial Verdid 
was found, (ig.) that the Defendant was made Executor, and that 
he dwelt in the ſame Houſe with his Teſtator, who died, and that 
before Probate of his Will, he (the Executor) poſſeſſed himſelf of 
the Goods, which were appraiſed and put into an Inventory, and 
Part of them were ſold, and with the Money ariſing by ſuch Sale 
he paid a Debt due from the Teſtator to T. S. and converted the 
reſt to his own Uſe, and that afterwards he refuſed before the Or- 
dinary to prove the Will, and thereupon Adminiſtration was granted 
to the Widow of the Teſtator: Adjudged that this was void, be- 
' cauſe the other was rightful Executor and had the Poſſeſſion of the 
Whole, tho' he adminiſtred but Part, yet he ſhall be charged with 


the Whole. | 
Partridge's Caſe. * Libel to prove a Will, the Defendant ſuggeſted for a Prohibition 
2 Salk-.553- © that the Will was of Lands and Legacies; but the Prohibition was 


denied, becauſe the Statute of H. 8. never intended to diminiſh the 
Juriſdiction of the Spiritual Court as to Probates of Wills; and in 
n this Caſe it might be inconvenient to ſtay the Probate, becauſe whill 
the argues uns tis ſtayed the Executor cannot ſue for Debts, and by that Means 
denied 10 be Law. they may be loſt; and it would be to no Purpoſe to grant a Proli- 
”* bition as to the Lands, becauſe as to them the Probate will be c 

ram non judice. | | | C4 0M 
AA, | | Where 
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Where an Executor dies before Probate, his Executor cannot 3 Vert, tho. 


take upon him to prove the Will of the firſt Teſtator, but Admini- 
ration ought to be granted with the Vill annexed to the reſiduary 
Legatee, if there is any ſuch, or to the next of Kin, according to the 


Reſolution in [fted's Caſe. 


So where the firſt Executor dies Inteſtate, and before Probate of 
his Teſtator's Will, the Adminiſtration. of the 'Teſtator's Goods 
ought to be granted to the next of Kin, becauſe in ſuch Caſe 
he is dead Inteſtate; but if the Executor had proved the Will, and 
then died Inteſtate, the Ordinary may grant Adminiſtration to 
whom of Right it belongs, and that Perſon might adminiſter the 
Goods of the firſt Teſtator. Fan | 

A Bill in Chancery was exhibited by an Adminiſtrator, to have a Fauncy 
Diſcovery of the 
pleaded, that the ſuppoſed Inteſtate made a nancupative Will in the 
Preſence of Nine, or more, credible Witneſſes by which Will he 
made the Defendant Executor, and that he proved the Will accord- 
ing to the Cuſtom of the Country where the Teſtator died, and de- 
nied that he left any Eſtate but what was at Naples, where he 
died; and this Plea was allowed to be good; for. where the dead 
Perſon left no Eſtate in England, tis not neceſſary that his Will 
ſhould be proved here, no more than if a Man died and left an E- 
ſtate in Scotland. 997 4 Wolf! 

The Probate of a Will may be ſuſpended by an Appeal, but tis 
a Queſtion whether it may be revoked by the Ordinary after once 
tis granted. | 


perſonal Eſtate of the Inteſtate ; the Defendant ern. 


verſ. Sealy, 
307» 


The Teſtator made 4diel Mills Executor, and deviſed (after Hin: verſus'Mills 
ſeveral Legacies) the Reſidue of his Eſtate to Gillam Hills, and S. gd 


died; Mills (the Executor) proved the Will and became a Bank- e | 


rupt, then Hills the reſiduary Legatee, cited the ſaid Executor to 
ſhew Cauſe why the Adminiſtration granted to him ſhould not be 
revoked, and Adminiſtration cum Teſtamento annex granted to the 
ſaid Hills, for that Mills being barely an Executor, and having no 


Intereſt in the Eſtate, but being now incapable to manage his own 


Affairs, either for Want of Honeſty or good Conduct, he was by 
Conſequence incapable of being an Executor, and the Probate for 
that Reaſon ought to be revoked; and it was ſo; but upon a Mo- 
tion for a Prohibition it was inſiſted, that the Probate was not revo- 
cable, for if it ſhould, that would be to make a new Will for the 
reſiduary Legatee; that Bankruptcy was no Diſability or Breach of 
Truſt quoad the Executorſhip, becauſe the Law protects every 
Thing which a Man hath as Executor, from all Forfeitures which 


might incur by his Acts or Omiſſions; that the Teſtator himſelf 


judged this Milli fitter to manage his (the Teſtator's) Eſtate than his 
own Sons, and that the Mens teſtandi was as ſtrong in him to make 
Mills Executor, as it was to make Gillam reſiduary Legatee ; that 
the Granting the Probate was only to enable the Executor to ſue, 
for he might releaſe or pay Debts before Probate; tis true, where 
Adminiſtration is granted, it may be afterwards revoked if the Ad- 
miniſtrator ſhould become a Bankrupt, becauſe he is made by the 
Court ; but the Executor is conſtituted by the Party himſelf; and 
the Law entitles him to the Probate; and for theſe Reaſons a 
Prohibition was granted. | | 
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Rex v. Sir Richard 
Raines. 1 Salk. 299. 


North verſus Wells. 


1 Lev. 235. 
Ray m. 405. 


Mandamus to the Judge of the Prerogative Court to grant a pro. 
bate of a Will, who returned, that the Executor abſconded and was 
incapable, Oc. this was held an ill Return; for ſince the Teſtator 
thought him a proper Perſon to be Executor, the Ordinary ſhall not 
adjudge him otherwiſe, upon any Difability ariſing by the Canon 
Law; neither can the Ordinary make him give Security to perform 
the Will, becauſe the Teſtator thought him ſufficient, and he hath 
a Temporal Right by being made Executor, for which he cannot ſys 
before Probate. | 

The Plaintiff gave in Evidence the Probate of a Will to prove an 
Executrix, and the Defendant would have proved that the Will wa; 
forged, but he was not admitted to ſuch Proof, becauſe it was 4 
gainſt the Seal of the Ordinary in a Matter proper for his Juriſdic- 
tion; but Evidence might be given that the Seal was forged, or that 
there were Bona notabilia, or the Party might be relieved on an 


Appeal. 


If « Teſtament be diſproved in the Eccleſiaſtical Court, and the 


Party appeals to the Metropolitan, and it is there diſproved, and af- 


qa M. 24 Eliz. C. B. 


10 Jac. B. R. Stephen- 


terwards there is an Appeal to the Court of Delegates, and it is there 
diſproved alſo, and at laſt the Party appeals to the Queen in Chan- 
cery, by the Stat. 25 H. 8. and there allo it is diſproved before the 
Commiſſioners: If the Queen ex regali authoritate might grant Let. 
ters of Adminiſtration, was the Queſtion. 'The Opinion of the Ju 
ſtices of the Common Pleas was, that ſhe might, becauſe the {aid 
Court of Chancery is the higheſt Court, and the Matter being once 
there, it cannot be determined in any inferior Court : And then the 
Party may ſhew in his Declaration generally the Matter ; and that 
Adminiſtration was granted to him by the Queen ex ſa regali au- 
thoritate under the Seal of the Court of Delegates d. 


ſon's Caſe. Contra, that the Court of Delegates cannot grant Letters of Adminiſtration, 


r Lib. Canon. Ec- 
cleſ. edit. ann. Dom. 
1603. c. 92. 


unto the Value of Five Pounds, 


And leſt Executors ſhould be cited to appear in divers Courts for 
the Probate of any Will; in this Caſe, by the late Conſtitutions and 
Canons Eccleſiaſtical of the Biſhops and Clergy of this Realm, con- 
firmed by the King, and commanded to be obſerved in both the 
Provinces of Canterbury and Pork, it is ordained as followeth, ois. 
r © Foraſmuch as many heretofore have been by Apparitors, both of 
inferior Courts and of the Courts of Archbiſhops Prerogatives, 
« much diſtracted, and diverſly called and ſummoned, for Probate 
« of Milli, or to take Adminiſtration of the Goods of Perſons dpi 
« Inteſtate, and are thereby vexed and grieved with many C 
« and nnnecefſary Troubles, Moleftations and Expences ; Ie confi. 
* rate and appoint that all Chancellors, Commiſſaries, or Officials 
« or any other exerciſing Eccleſiaſtical Furiſdiftion whatſoever, ſpall 
« at the firſt, charge with an Oath all Perſons called, or oolumts- 
e rily appearing before them, for the Probate of any Mills, or the 
« Adminiftration of any Goods, whether they know, or (moved by d. 
e y ſpecial Inducement) do firmly believe, that the Party deceaſed 
© (whoſe Teſtament or Goods now depend in Opeſtion) had at an 
e Time of his or her Death, any Goods, or good Debts, in any & 
e ther Dioceſe, or Dioceſes, or peculiar Furiſdiftion within thit 
* Province, than in that wherein the ſaid Party died, amouniil 
And if the ſaid Perſon, Ole » 
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& or voluntarily appearing before him, ſhall u on his Oath | affirm, 


ce that he 


knoweth, or (as is aforeſaid) firmly believeth, that the 


« (nid Party deceaſed had Goods, or good Debts, in any other Dio- 
« ceſe, Dioceſes, or peculiar Furiſdittion within the ſaid Province, 


« unto the 


Value aforeſaid, aud particularly ſpecify and declare the 


ce (ame; then ſhall he preſently diſmiſs him, not preſuming to inter- 
« meddle with the Probate of the ſaid Mill, or to grant Adminiſtra- 
« tian of the Goods of the Party ſo dying Inteſtate : Neither ſhall he 
« require or exact any other Charges of the ſaid Parties, more than 
« (ach only as are due for the Citation and other Proceſs had and 
« uſed againſt the ſaid Parties upon their farther Contumacy ; but 
* ſhall openly and plainly declare and profeſs, that the ſaid Cauſe be- 
c longeth to the Prerogative of the Archbiſhop of that Province, wil- 
« ling and admoniſhing the Party to prove the ſaid Mill, or require 
«& Adminiſtration of the ſaid Goods, in the Conrt of the ſaid Prero- 
ce gative, and to exhibit before him the ſaid Fudge the Probate or 
« Adminiſtration under the Seal of the Prerogative, within Forty 
„Days next following. And if any Chancellor, Commiſſary, Official, 


« or other 


exerciſing Eccleſiaſtical Furiſdiction whatſoever, or any 


« their Regiſter, ſhall offend therein, let him be ipſo facto ſuſpended 
« from the Execution of his Office, not to be abſolved or releaſed, un- 
« til he have reſtored to the Party all Expences by him laid out con- 
« trary to the Tenor of the Premiſſes : And every ſuch Probate of a- 
« ny Teſtament, or Adminiſtration of Goods ſo granted, ſhall be held 
* 20rd and fruſtrate to all Effetts of the Law whatſoever. | 
Furthermore, we charge and enjoin, that the Regiſter of every 
« inferior Fudge do, without all Difficulty or Delay, certify and in- 
Form the Apparitor of the Prerogative Court, repairing unto him, 
& once a Month, and no oftuer, what Euvecutors or Adminiſtrators 
* have been by his ſaid Fudge, for the Incompetency of his own u- 
« riſdittion, diſmiſſed to the ſaid Prerogative Court, within a Month 
« next before, under Pain of a Month's Suſpenſion from the Exer- 
« ciſe of his Office for every Default therein. Provided that this 


& Canon, or any 


ng therein contained, be not prejudicial to any 


* Compoſition between the Archbiſhop and any Biſhop or other Ordi- 

&* nary, nor to any inferior Judge, that ſhall grant any Probate of 

, Teſtament, or Adminiſtration of Goods, to any Party that ſhall vo- 

* luntarily defire it, both out of the ſaid inferior Court, and alſo out 

* of the Prerogative. Provided likewiſe, that if any Man die in 

< itinere, the Goods that 22 about him at that preſent ſball not 
2 


« Cauſe hi 
| s iT) . 51. . 
* tive Court. And concerning the Rate of Bona notabilia, /iable to 


s Teftament or Adminiftration to be liable to the Preroga- 


the Prerogative Court, it is ordained in the very next * Canon as * D. lib. Can. 94. 
followeth, viz. | | 
5 N. Furthermore, we decree and ordain, that no Judge of the Arch. 
- biſhop's Prerogative ſhall henceforward cite, or cauſe to be cited ex 
: 5 any Perſon whatſoever, to any of the aforeſaid Intents, un- 
: eſs he have Knowledge, that the Party deceaſed was at the Time 
x of his Death pefeſſed of Goods and Chattels in ſome other Dioceſe, 
g Dioceſes, or peculiar Juriſdiction within that Province, than in 
2 that wherein he dicd, amounting to the Value of Five Pounds at 
b the keaſt; decreeing and declaring, that whoſo hath not Goods in 
aivers Dioceſes to the ſaid Sua or Value, ſhall not be accounted to 


bare Bona notabilia. Aleuayr provided, that this Clauſe here, and 
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« in the former Conſtitutions mentioned, ſhall not prejudice tho 
« Tioceſes, where, by Compoſition or Cuſtom, Bona notabilia are ry. 
« ed at a greater Sum. And if any Fudge of the Prer ogative Coure, 
© or any his Surrogate, or his Regiſter, or Apparitor, ſhall cite, r 
« cauſe any Perſon to be cited into his Court, contrary to the Ten 
« of the Premiſes, he ſhall reſtore to the Party ſo cited all his Chi 
« and Charges, and the Acts and Proceedings in that Behalf ſl} 
* be held void and fruſtrate; which Expences, if the ſaid Jugee, 
« or Regiſter, or Apparitor, ſhall refuſe accordingly to pay, he pal 
« be ſuſpended from the Exerciſe of his Office, until he yield unto 
« the Performance thereof. 1 

What (5) is meant by Notable Goods in this Place, or when they 
are ſo to be termed, divers Authors have been of divers Opinions 
Some have been of this Opinion, that if the Teſtator died poſſeſſed of 
Goods or Chattels to the Value of Forty Shillings in Two ſever] 
c Perkinstit. Teſta- Dioceſes, then he ought to be deemed to have Notable Goods f. 0. 
went, fol. 34. thers have been of that Mind, that the Teſtator is to be deemed to 
have Notable Goods, tho' at the Time of his Death he had but one in 
t Fitz. tit. Admi- another Dioceſe *. Others do not only vary from the former 0yi- 
1 nions, but are alſo at Variance with themſelves, accounting thoſe 
for Notable Goods, ſometimes, when they extend clearly to an Hun- 
dred Shillings ſterling; ſometimes, when they extend to Ten Pounds, 
eleven Shillings Six-pence ; ſometimes, when they extend to Twenty- 
* Lindy, in d. e. three Pounds, Three Shillings, Farthing, and not under u. Finally, 
Rarucum, verb. lat- others are of this Judgment, that he is ſaid to have Norable Cad, 
5 | which hath Goods to the Value of Ten Pounds of currant Money of 
ploud. in caſe in- England diſperſed in divers Dioceſes or Juriſdictions. And this 0- 

ter Greisb. & Fox, piuion ſeemeth fo me to be moſe commonly received K. 
*. (But the Law at this Day is, that Five Pounds is the Sum or Value 
of Bona notabilia. But where by Compoſition or Cuſtom in any 
County, Bona notabilia are rated at a greater Sum, the ſame is to 


continue unaltered: As in the Dioceſe of London it is Ten Pounds 


y Coke 4. Inſt. ch. by Compoſition J. And if any Man die iu itinere, or in a Journey, 
0. the Goods that he hath then about him or with him, ſhall not be as 
Bona notabilia, to cauſe Adminiſtration to be committed, or the 

425 ceof Exer. e. q. Will to be proved in the Prerogative 2.) ä ä 
i For the better Underſtanding whereof, Three Things are to be no- 
ted. FPirſt, that it is not neceſſary, that the Party deceaſed ſhould 
have Ten Pounds in every of thoſe ſeveral Dioceſes or Juriſdictions 
where his Goods be diſperſed; but that it is ſufficient, if the my 
deceaſed were poſſeſſed of Goods and Chattels in ſome other Dioceſe, 
Dioceſes, or Juriſdictions peculiar within that Province wherein he 
died, of the Value of Five Pounds, beſides thoſe Goods extant where 
he died. Secondly, albeit the Deceaſed's Goods or Chattels, where 
of he died poſſeſſed, did amount to Ten Pounds, or more; yet if the 
Goods and Chattels extant in ſome other Dioceſe, Dioceſes, or Juri 


diction peculiar, did not extend to Five Pounds at the leaſt, in tis 


Caſe the Deceaſed is not to be accounted to have Bona notabilia. 
Thirdly, that good Debts amounting to Five Pounds, due by one 
or more, dwelling in ſome other Dioceſe, Dioceſes, or Juriſdiction 
peculiar, without that Dioceſe, yet within that Province wherein the 
Party died, to whom the ſame was due, do make Bona notabilic 
(to the Effect aforeſaid) as well as Goods or Chattels, perſonal ot 
real. Which Three Coneluſions are eaſily collected out of — 
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wo formerly recited Canons, whereby all old Controverſies about 
the Rate of Bona notabilia are now decided. | 

As to the Juriſdiction of the Archbiſhop to grant Adminiſtration 
where there are Bona notabilia in ſeveral Dioceſes, it was not al- 
ways ſo, for antiently the Ordinaries granted Adminiſtrations in Re- 
ſpect of the ſeveral Goods of which Perſons died poſſeſſed in their ſe- 
veral Dioceſes; but this was found inconvenient, becauſe the Credi- 
tors of the Inteſtate were compelled to bring Actions ſeverally againſt 
the reſpective Adminiſtrators; and therefore by Compoſition, or by 
ſome other Agreement which is now run into a Preſcription, the 
pPrerogative of granting Adminiſtration in ſuch Caſes is veſted in the 
EZ Archbiſhop. | | 5 

Where a Man hath Bona notabilia in England and Ireland, and 1 Roll. Abr. 908. 
dieth Inteſtate, in ſuch Caſe Two Adminiſtrations ought to be grant- 
ed, one by the Archbiſhop of Canterbury, and the other by the Arch- 
# biſhop of Dublin, but then there muſt be Bona notabilia in ſeveral 
* Dioceſes in each of their Provinces; for otherwiſe it ought to be 
granted by that Ordinary where the Goods are at the Time of the 
# Death of the Inteſtate. 3 | 
So where a Man dies Inteſtate in the Dioceſe of B. without any 
Goods there, but hath Bora notabilia in another Dioceſe, the Right 
of Adminiſtration is in the Metropolitan, becauſe the Ordinary of 
that Dioceſe where he died is equally bound by Law to take Care 
of the Goods with the Ordinary where they actually were at the 
Time of the Death of the Inteſtate, or rather becauſe he dying in 
the Province of the Archbiſhop, he hath a general Juriſdiction there. 
lf the penal Sum of a Bond be but Five Pounds for the Payment of 
a leſs Sum, altho' the Bond be forfeited, yet that is not underſtood as 
Zona motabilin, altho' in Law the whole Penal Sum be a Duty a. Office of Executor, 
And thoſe Debts are ſaid to be Bona notabilia, where the Bonds or © + 2. 
other Specialties are, aud not where the Debtors inhabit : So that it 
the Bonds be in the County where the Teſtator died, and the Debt- 
ors in another County, in this Caſe the Will is not to be proved in the 
prerogative Court. But in Caſe the Debts are only by Contract 
without Specialty, they are then to be eſteemed Bona notahilia in 
that Place where the Debtor is. But in caſe Lands be by Mill gi- 
den to be ſold for Payment of Debts and Legacies, this is not to be 
W accounted as Bona notabilia, though it be Aſſets: For where Land 
is bequeathed to be fold for ſuch Uſes, there neither the Money 
miſed thereby, nor the Profits thereof, ſhall be accounted as any of 
the Teſtator's Goods d. | b idem. 
An Action of Debt is brought by an Adminiſtratrix upon an Admi- 
niſtration granted by the Biſhop of R. the Defendant pleaded an Ad- 
miniſtration committed to him by the Dean and Chapter of Canter- 
bur ſede zacante, becauſe the Inteſtate had Bona notabilia; the 
- BJ Plaintiff replied, that the ſaid Adminiſtration was repealed : And it 

was adjudged for the Plaintiff, 1, Becauſe the Defendant did not 

[3 ſhew chat Bona notabilia Ze Iuteſtate had in certain; and it ſhall 
be intended that he had not Bona notabilia, and ſuch Adminiftra- 
| tion is but voidable. 2. Becauſe before the Repeal of the Admini- 
ein le I ſtration committed by the Metropolitan, the inferior Ordinary may 
tabilia, commit Adminiſtration; and when the Defendant's Adminiſtration is 
onal n Frcpcaled, it is void ab initio. And in the principal Caſe it was alſo re- 
f oe f ſolved, that whereas the Adminiſtration was committed to the Obli- 

| gcr, 
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< 8 Jac. lib. 8. fol. gor, that the Debt was not extinct, becauſe it is in another's Right. 
235, * 5 Need. Otherwiſe it is if the Obligee himſelf made the Obligor his Executoi e 
Debt as Adminiſtrator upon an Obligation: Ihe Cafe was; that 

the Inteſtate died in L. but the Obligation was in Londoy at the 

Time of his Death; the Biſhop of Cheſter, (in whoſe Dioceſe the In. 

teſtate died, ) committed Adminiſtration to J. S. who releaſed to the 


Defendant ; and the Archbiſhop of Canterbury committed the Admi. 


niſtration to the Plaintiff, This Releaſe was pleaded in Bar: And it 
was thereupon demurred. Marburton; Every Debt follows the Per. 
ſon of the Debtee, and Cheſter is within the Province of , where. 
in the Archbiſhop of Caterbury hath nothing to do. Auderſon; 
When one dies who hath Goods in divers Dioceſes in both Province 
there Canterbrry ſhall have the Prerogative; otherwiſe there would 
be Two Adminiſtrations committed, which is res inaudita: The 
Debt is where the Bond is, being upon a Specialty; but Delt apm 
a Contratt follows the Perſon of the Debtor : And this Difference hath 
been often agreed. Dyer 305. And if the Archbiſhop of Canterjury 
| hath not any Prerogarive in 7ork, but that ſeveral Adminiſtrations 
4 H. 38 Eliz. B. R. ought to be granted; yet Adminiſtration for this Bond ought to he 
Shan verlus n committed by the Archbiſhop of Canterbury: Wherefore this Re 
5 3. de. leaſe is not any Bar d. 3 
Allinſon v. Dickenſm. Where a Man dies leaving Bonn notabilia in both the Provinces 
1 Salk, 39. of Canterbury and York, there muſt be ſeveral Adminiſtrations; for 
Hardres 216. S. P. an Adminiſtration granted in one Province, is void as to the Good 
in the other Province, becauſe each Archbiſhop hath a diſtin& ſu- 
preme Juriſdiction ; and fo it is in * Eugland and Treland. 
* Shaw v. St:ughton. But where he dieth poſſeſſed of Goods in ſeveral Peculiars, the 
de. Archbiſhop of the Province (and not the Biſhop of the Dioceſe) hath 
the Right to grant Adminiſtration. - 


Noy 54. S. c. If a Man hath Goods in divers Dioceſes or Provinces, and make; 
_ verſus Byn. his Executor of his Goods in one of the Provinces, and dies Inteſtate 
885 as to his other Goods; if the Ordinary do commit Adminiſtration of 


the Goods which are in the other Province unto the ſaid Executor, 
then is he both Exccutor and Adminiſtrator, and the Party died 
* 35 H. 6. fol. 36. both Teſtate and Inteſtate e. 

In Treſpaſs the Caſe was, A Leſſee for Years, by ſeveral Leaſes, 
of divers Lands, ſome of them in the Dioceſe of 7ork, ſome in an- 
other Peculiar within the ſame Dioceſe, deviſed all theſe Leaſes to 
his Son, and made his Daughter within Age his Exccutrix ; the Mo- 
ther takes Adminiſtration dzraute minori etate of the Executrix (in 
F. the Peculiar where the Teſtator died) ad commodun FExecutrict; 
the Adminiſtratrix durante minori tate granted this Term to tie 
Plaintiff: It was adjudged this was no good Grant; becauſe he hath 
but a ſpecial Property ad commodum Executricis, and no generil 


Property, as other Executors or Adminiſtrators, 2. It was moved, W 
whether Adminiſtration ſhould in this Caſe be granted in Two Pl. 


ces, ©iz. the one within the Peculiar, the other by the Biſhop of 


Tork, Ordinary of the Dioceſe : Or whether he ſhould have the P 
rogative of both; as he had where Bona notabilia are in divers D 
| ceſes. It was reſolved, that there ſhould be To Letters of Admin: 
* H. 41 Eliz. Rot. ration granted: For the Archbiſhop ſhall not have any Prerogativ BR 


Price verſus : : a 5 e 
b Crook part. here, becauſe this Peculiar was firſt derived out of his Juriſdiction . 
Jo 


ol. 719. Adminiſtration is granted in the Dioceſe of Canterbury, and the 4 
Adminiſtrator recovers in Debt, and hath Judgment, and a SM 
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facias upon it after the Year ; the Defendant pleaded, that the In- 
teſtate died in London, and had not Bona notabilia in divers Dio- 
ceſes; and that Adminiſtration in London was committed to the 


" © Wife. Per Curiam the Defendant came too late to plead this Plea ; 
i for that it is an Annulling of the Record, which is not ſufferable. 
8 8 But if the Adminiſtration had been repealed, he might well have a- 
- i voided the Judgment by this Plea 8, 6 H. 34 Eliz. Rot. 
u- : 720. Allen verſ. An- 
it By reyes. Crook part. 3. fol. 283, 315, 457+ 
ol be The moſt certain Way of Pleading where there are Bona notabi- Scarpe verſ. Youngs 
„; V1, is thus, (eig.) That the Inteſtate, at the Time of his Death, 9 
* had Bona notabilia in ſeveral Dioceſes within the Province of Cau- 
% rerbary, (viz.) at H. in the County of Middleſex, and Dioceſe of a 
ble London, and at St. Edmundsbury in the County of Suffolk and Dio- 
»n ceſe of Norwich, and that Adminiſtration was granted, (5c. by the 
at Archdeacon of Sudbury. | | 
ur) 1 Adjudged that where there are Bona notabilia in Two Dioceſcs Burſoiv v. Rydtey 
z in the ſame Province, there muſt be a prerogative Adminiſtration ; * 5% 39. 
be but where there are Bona notabilia in one Dioceſe in one Province, 
Re. and in another Dioceſe in another Province, there muſt be Two 
| prerogative Adminiſtrations, | | 

—_ Luker Merchant of Ireland was obliged in 80 J. to one D. of 
for London; the Obligation was made in Ireland, but always remained 
ok in London; D. dies Inteſtate in the County of Bedford in England ; 
> fü. the Biſhop in Ireland commits Adminiſtration to the Son of D. and he 

releaſes; the Archbiſhop of Canterbury commits Adminiſtration in 
the England to the Wife of D. which had the ſaid Obligation, and re- 
hath covered: For the Adminiſtration ſhall be committed by the Ordi- 


nary of the Place where the Obligation 1s at the Death of the Inte- 


ate, and not where the Debt commenceth, for it is not local h. > T4-Elit. Laker's 


nakes R 

teltate To make Bona notabilia, a Debt without a Specialty ſhall be ac- a 

jon ok counted Goods where the Debtor lives, and not where the Teſtator 

cutot, lived. | Likewiſe if a Man dies Inteſtate, having divers Debts or Ob- 

; died i ligations in ſeveral Dioceſes, the Debts are ſaid to be Bona nota- i T. 17 Jac. Thom? 
bilia where the Bonds or Obligations are, not where the Debtor or bridge verſ. Tayber. 

ai Pee ge rel " Ls 

in an- J. S. died Inteſtate in Lancaſhire, leaving at that Time a Bond B cc 

«Cc to in don, the Biſhop of Cheſte d Adminiſtration t yu OS 

ales to in London, p of Cheſter granted Adminiſtration to E. G. Cro. Eliz. 472, 

e Me- who releaſed the Debt due on that Bond, and the Archbiſhop grant- Noy 54. S. C. 


ed Adminiſtration to the Plaintiff, who brought an Action of Debt 


trix (in 
ra againſt the Defendant upon this Bond, and he pleaded this Releaſe 


tric; * 

a tie in Bar to the Action: But adjudged againſt him, becauſe the Debt is 
he hath where the Bond was at the Time of the Death of the Obligee, and 
genen therefore the 23 Adminiſtration is good. : 

- moved, | If a Man dies Inteſtate having Goods in divers Dioceſes, the Me- 
«wo Pl tropolitan ſhall grant the Adminiſtration. 14 H. 6. 21. 10 H. 7. 
hop a 18. 35 V. 6. 43. If he hath Bona norabilia to the Value of one 


Hundred Shillings in divers Dioceſes, the Metropolitan ſhall grant + Roll cabridgibid, 


the bw. t 

„the Adminiſtration. 10 H. 7. fol. 16. Or if "Wins 14H.6. 21. 10H. 7; 
ers D . Io H. 7. Jol. 16. Or if a Man dies beyond the 14 28h. 7s 
admin Seas Inteſtate, the Archbiſhop ſhall grant the Admin iſtration k. ul OY 


If a Man hath Goods to the Value of 5 J. in one Dioceſe, and a 


ative Ws 
_ rf Leaſe f, or Tears of the ſame Value in another Dioceſe ; they are Ho- 
and te 4 netabilia, whereby the Archbiſhop ſhall grant the Adminiſtra- 
d a K Hhbh tion, 


fac bk 
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tion, although the Leaſe for Years be not a Thing movable, nor 
Rolls Abridg. bid. properly bonum, but it is a Chattel l. | | 
If a Man becomes bound in an Obligation at London, and dic; 
Inteſtate in Devon, and there hath the Obligation at the Time of hi; 
Death with him; the Adminiſtration ought to be granted. by the 
Biſhop of Exou, where the Obligation was at the Time of his Beat, 
and not by the Biſhop of London, where the Obligation was made: 
©, For the Debt ſhall be accounted Goods, as to the Granting of Let. 
I — ters of Adminiſtration, where the Bond was at his Death, and not 
Koll's Abridg; ibid. where it was made m. ; | 
Debts due to the Teftator will make Bona notabilia, as well g. 
Goods in Poſſeſſion; but there is a Difference between Delrs oy 
Bonds and Specialties and Debts due on ſimple Contracts, for 
o Bond-debts make Bona notabilia where the Bonds or other Special. 
ties are at the Time of the Death of him whoſe they are, and not 
where he dwelt or died, but Debts on ſimple Contract make Bona 
notabilia in that County where the Debtor dwells: For theſe Debts 
follow the Perſon to whom they arc due. | 
In Debt brought by an Adminiſtratrix upon an Adminiſtration 
committed by the Biſhop of R. the Defendant pleaded an Admini- 
ſtration committed to him by the Dean and Chapter of C. ſede es- 
cante, becauſe the Inteſtate had Bona notabilia in divers Dioceſes; 
the Plaintiff replicd, that before the Writ brought, the ſaid Admi- 
niſtration granted in the Prerogative Court was revoked and annul- 
led. It was adjudged, that becauſe the Defendant had not ſhewed 
| in his Bar, that the Inteſtate had Bona notabilia in certain, it ſhall 
v C. lib. 8. fol. 135, be intended that the Adminiſtration was granted where the Inteſtate 
= Sir Fo. Net had not Bona notabilia in divers Dioceſes n. | 
Furthermore, this is not to be omitted, that if a Man die, and 
have Goods in one inferior Dioceſe or Juriſdiction only, and yet the 
Metropolitan within whoſe Province that Dioceſe or Juriſdiction 
peculiar is ſituated, pretending that he hath Bona notabilia in divers 
Dioceſes or Juriſdictions within his Province, doth commit the Ad- 
miniſtration of his Goods; this Adminiſtration is not void, but void- 
able by Sentence, for that the Metropolitan hath Juriſdiction over 
all the Dioceſes within his Province, and for that Cauſe it cannot be 
void, but only voidable by Sentence. But if any Ordinary of 4 
Dioceſe, or Commiſſary of a peculiar Juriſdiction, commit the A& 
miniſtration of his Goods that hath Zona notabilia in divers Dio- 
ceſes; in this Caſe the Adminiſtration is meerly void, as well coi: We 
cerning the Goods within his own Dioceſe, as the other Goods wih. 
out his Dioceſe, becauſe by no Means he can have Juriſdiction of 
„ p. Coke lib. 5. that Cauſe which belongeth to his Superior o. | 


Fart VI. 


—— 


Coks lib. 5. If 
* Eliz. Vere and Fefferies's Caſe. Moor 143. * 8 
4 & 5 Anne, cap. By a late Statute, tis enacted, that the Salary and Wages fo he is 
92 Work done in her Majeſty's Docks and Yards, ſhall not be deemed . that 

Bona notabilia of the dead Perſon to entitle the Prerogative Cout BR Ne 
to any Juriſdiction. | unle 
„5 5 Caſe 
niſtra 


4 
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$ XII. By whom the Teſtament is to be proved. 


1. The Teftament is to be proved by the Executor. 
2. Any Perſon having the Teſtament may be compelled to exhibit 
the ſame. | 


Py 


HE (1) Perſon by whom the Teſtament is to be proved, is 
the Executor named in the Teſtament *, whom the Ordinary, , perkins tit. teſta- 
or other Perſon having Authority for the Probate of the Teſta- ment, fol. 93. 
ment, may convene to the Intent to prove the Teſtament, and to 
take upon him the Execution thereof, or elſe to refuſe the ſame b. Stat. H. 8. an. 21, 
If on Proceſs or Summons from the Judge. the Executors appear © ” 
not to prove the Will, they are puniſhable for Contempt ; if they 
appear, but refuſe to prove the Will, the Judge may grant Admini- 


ſtration to the Widow, or next of Kin ©. Refwſal cannot be by Word e k. 4. 33. vi. 


only, but it muſt be entred and recorded in Court, and therefore Com. fol. 184. a. C. 
done before a competent Judge. When an Executor hath once ad- 5 _ * 38. 
miniſtred, he cannot afterwards refuſe to prove the Will, and take 
on him the Executorſhip, and in that Caſe the Ordinary ought not 
to accept ſuch a Refuſal, but to compel him to prove the Will, 
and take upon him the Exccutorſhip d. Yet if the Judge doth ad- a , E. 4 41. Pl. 
mit one to refuſe, notwithſtanding is h n. fol 
ſhall ſtand good ©. | „ 
But after Refuſal, and Adminiſtration committed to another, te 
Executor cannot recede from it, and go back to prove the Will, 
and aſſume the Exccutorſhip; yet if after Refuſal it ſhall appear 
to the Judge, that the Executor had adminiſtred before ſuch Refu- 
ſal, he may revoke the Adminiſtration, and compel the Executor to 
prove the Will. FE | 
In Debt brought againſt an Executor, it is a good Plea, that the 
Teſtator made him and another Executor, who is alive, not named, 
without ſaying the Teſtament is proved f. „Lib. 9. fol. 37, 38. 
This the Ordinary or other competent Judge may do, not onl W 
ex officio &, but at the Inſtance of any Party having Intereſt h; hic 
Intereſt is proved by the Oath of the Party i. 5 I. 1. fl. quemad- 


& ibi Bar. n. 1. Bald. & An el. in d. L. 1. Opinor etiam quod ad ejus inſtantiam 9 
exhibendum teſta. ſcilicer, ut inde certior fiat, numquid legatum aliquod ſibi reli tum fit à defuncto gloſſ. 
& Bald. in L. 2. ff. quemadmodum teſta. app. in prine. I Bar. & Bald. in d. L. 1. f 


If the Executor have not the Teſtament in his Cuſtody, but (2) 
ſome other Perſon, then may ſuch Perſon be compelled to exhibit 


the ſame k: And it is ſufficient to prove that once he had it; for * L 1. in prin. & 


he is preſumed ſtill to have the ſame. unleſs he affir is Oath, ©, 20e 
that tis not in his Poſſeſſion l. . lis Fate EEE 
No Man can be compelled to take upon him the Executorſhip, de telta. n. 3. verb. 
unleſs he hath intermeddled with the Teſtator's Eſtate, and in ſuch en. 
Caſe he may be compelled; and if he refuſe in Court, and Admi- 
niſtration is granted to another, 'tis wrong. 
But in ſome Caſes he cannot refuſe, as where an Executor (after 9 Ed. 4. 33- 
a Caveat entered) took the uſual Oath, and afterwards refuſed ; * Vent. 335: 
then T. S. endeavouring to get the Adminiſtration, the Executor 
(who refuſed) would prove the Will, and conteſted the Matter in 


Hhh 2 the 


aving formerly refuſed, it Com. fol. 280. b. 
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Eroker vert, Chater. The 'T'oftator deviſed a Term for Years to the Lord Chief 2 


Owcn 44. | 


C ro. Eliz. 92. I. Co 
Moor 272. S. C. 8 . 
1 Leon. 153. 8. C. could not attend the Execution of the Will, and therefore deſired 


Middleton's Caſe. 
5 Rep. 28. 


49 Ed. 3. 17. 
Moor 373. 


BR 


Abraham ver. n. The Teſtator being poſſeſſed of a Term for Years, made his Son 


ningham. 


2 Lev. 182. 


T. Jones 72. 8. C. © | a Breen | e 
1 Vent. 393. S. C. Will of the Son, Adminiſtration de boni nom of the Father was 


2 Mod. 146. S. C. granted to one Bradburn, who knew nothing of the Will of the 


refuſe before the Ordinary, and others prove the Will, yet the re 


the Spiritual Court ; but it being adjudged againſt him in that Court 
ſuppoſing he was bound by his Refuſal, he appealed to the Pe. 
£21es; and pending the 1 he moved for a Mandamns to the 
Spiritual Court to admit him to prove the Will, and had it; for 
having taken the Oath, that Court had no farther Authority; and 
therefore he could not be admitted afterwards to refrſe. | 

It {-ems by the Caſe laſt mentioned, that raking the uſual Oath 
amounts to an Adminiſtration, and therefore he cannot afterward; 
refuſe; but if once he refuſeth, he cannot afterwards adminiſter, 
As for Inſtance : | | 


ſtice Catlin, and made him Executor, and died; the Chief Jufſicq 
wrote a Letter to the Judge of the Prerogative Court, that he 


him to grant Adminiſtration to the next of Kin of the Teſtator, 
which was done accordingly ; afterwards the Chief Juſtice entered 
and granted the Term to T. S. but it was adjudged a void Grant, 
becauſe the Letter was a ſufficient Refuſal, and an Executor cam 
not refuſe, and afterwards take upon him the Exccutorſhip, 
But where there are Co-Executors, and ſome refuſe, yet they fil 
continue Executors ; for at any Time during the Lives of their 
Companions, they may prove the Will, they may pay Dcbts, make 
Releaſes, and they muſt be joined in all Suits where the Co- xen. 
tors are Plaintiffs, becauſe they are all privy to the. Will; but not 
where they are Defendants, becauſe the Plaintiff in the Action is 
not bound by Law to take Notice of any but thoſe who have proved 
the Will. | | 
By the Caſe before-mentioned it appears, that if ſome Executors 


fuſing Exccutors may adminiſter when they will ; but if they all 
refuſe, none of them ſhall adminiſter afterwards. | | 


Executor, and dicd ; the Son proved the Will, and made Hay and 
two others Executors, and died ; thoſe Executors not proving the 


Son; and Bradburn ſold the Term for a valuable Conſideration; 
then two of the Executors of the Son died, and Hay the ſurviving 
Executor renounced ; afterwards Bradburn's Adminiſtration was re- 
pealed, and a new Adminiſtration de honig non of the Father was 
granted to the Defendant ; the Queſtion was, whether the Admin 
ſtration granted to Bradburn before Hay refuſed, was good or not; 
and adjudged it was not good, for before his * he had the ab- 
ſolute Property of the Eſtate in him, and might have ſold the 
Term before he had proved the Will; and if fo, then the Admin 
ſtration granted to Bradburn before Hay had refuſed was abſolutely 
void; and the Refuſal afterwards cannot relate to make that good, ; 


which was void in it ſelf for Defe& of Power. | | 


« . XIII. When the Teſtament is to be exhibited and 
_— | proved. 
nd We | | | 
F 1. The Teſtament is not to be proved whilſt the Teſtator livath, 
ith WW but after his Death. . | 
rd 2. If it be unknown whether the Teſtator be dead or alive, whe- 
ler. ther may his Teftament be proved ? 
1 F (:) the Teſtator be living, the Judge may not proceed to the 
ice f Proving and Publiſhing of his Teſtament m, at the Petition either L. 2.6. fi dubite- 
he of the Executor, or any other, ſaving at the Requeſt of the Teſta- 9 
ed tor himſelf n. For at his Petition the Teſtament may be recorded »Bar.in d 6. 7 
tor, and regiſtred amongſt other Wills; but it is not to be delivered forth bitetur. Sichar. in 
cred WY under the Seal of the Ordinary with a Probate, becauſe it is of no © * © de tefta. 
an, ; Force fo long as the Teſtator liveth ; who alſo may revoke or al- 
car. WS ter the ſame at any Time before his Death, as hereafter is les 
: clared . 3 a 8 
ft But if the Teſtator be dead, the Judge may proceed to the Pio 1. EE 
their ving the * Will ; and the Time of exhibiting and proving the ſame is L. 2. c. de teſtam· 
nake left to his Diſcretion, and he may appoint a longer or a ſhorter & PD. ibidem. 
Ker WE Time, according as the Place is farther diſtant or nearer, or as other : 
tnot due Circumſtances ſhall induce him p. 8 „ L. 2. f. utrum. 
ons If (2) it be unknown whether the Teſtator be living or dead 1 
roved foraſmuch as ſome are of Opinion, that every Man is preſumed to 1 
live till he be an hundred Years old 4; it ſeemeth by this Opinion, q Quam opinionem 
tors 5 that the Judge may not in the mean Time proceed to the Publica- (tarquam commu- 
e . tion of the "Teſtament, unleſs there be lawful Proof, or ſufficient feng, acriter de- 
cy all Preſumption, for the Teſtator's Death r. On the contrary, others Gur. com es why 
are of Opinion, that a Man is not preſumed to live fo long ſ, for vivere. Molinzum 
is Son that Men commonly die betwixt fixty and ſeventy Years of their len,“ de aol 
y and Age t; and ſo by their Opinion it ſeemeth that the Will may be am — 
ng the proved after the Age of ſeventy Years of him that is abſent, for Pro 8 
- = that he is not then preſumed to be living. form. lidel: 5: on 
eg 1 47 N 1 refert ow in Apoſt. ad Alex. conſil. 1. ns 3 
ert - — 2 p- lib. 6, fol. 545. 4. 49. ranc. Herculan, de probac. negativ. n. 290. pro quo facit 
was It | 5 0 BE | 4 
er was I ſuppoſe if a Man be abſent, and no certain Proof of his Death 
mini- or Life, that the Will may be proved, and that the Teſtament it ; 
or not; ſelf is a Preſumption of his Death u. | u Jaſ. & Sichard, 
the ab- teſta. alter n. 3. alter n. 8. Temperanda eſt hzc concluſio, ut per Menoch. Trad. de dice _ — 
old the med. 4. n. 669. fol. (mihi) 218. 5 | | 
Admin: 1 5 | | 
ſolutely It is a great Queſtion, whether the Death of one that is abſent ooo = 
xt good, WF may be proved by common Voice and and Fame * ; that is to ſay, * Maſcard. Tragt. 
| by the conſtant Report and Opinion of the more Part of the diſcreet o conclut 
and honeſt Inhabitants of the Pariſh, Town, or Place of his former | 
Dwelling that is now abſent 7 wherein ſome hold the Affirmative, Tho. de Piperat, 
others the Negative; a third Sort diſtinguiſhing whether the Mat- 8 
er in Queſtion be of ſmall or great Moment; if ſmall, then the Tholoſ. q. . 
b. XI By fame is a ſufficient Proof; if great, then inſufficient 2. Which Di- Deeiſ Tholol. g., 


ſtinction without Queſtion is very reaſonable; Whereu pon we are zue n addi 
1 ; a to 
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to conſider, whether the Proving of the Will of him that is abſent de 
a Matter of great or ſmall Moment. Wherein, for my own part 
I hold it to be a Matter of great Importance, becauſe it concerneth 
- 7 Panor. in cap. a Man's whole Eſtate r. And yet nevertheleſs, I hold it to be a 
— more ſafe Courſe to prove the Will, at leaſt when the Executor i; 
didem. an honeſt ſubſtantial Man, than to ſuffer the Goods to periſh, or to 
be ſubject to be purloined by Men and Means unknown. But to re. 
turn to the Queſtion formerly propounded, whether the Death of 
him that is abſent may be proved by a common Voice and. Fame; it 
may be determined by theſe Caſes following. Whereof the Firſt i, 
when the Party hath been abſent long, and the Fame of his Death 
# Maſcard, de pro- ancient; this Fame alone is a ſufficient Proof of his Death f, The 
bat. _ 1974 ſecond Caſe is, when the Fame is that he died in a Place far di. 
298. Menoch. de ſtant, as (peradventure beyond the Seas ;) in which Caſe the Fame 
adipiſcend. poſt. re- of his Death is ſufficient ; but if he died in a Place not far off, then 
_ ihe 225 it may be known by Witneſſes whether he be dead or alive; in which 
in än. Caſe the Fame alone is not a ſufficient Proof t. The Third 15 
Maſeard. de prob. when the Fame did firſt ſpring from credible Perſons ; for then it 
— 2 Ai Bas. ſufficeth, otherwiſe not :. The fourth Caſe is, when the Fame is | 
Ang. Spec. & alios deſtitute of other Probabilities, for then it is not enough; but being [MF 
Seer ubi ſu. ſtrengthened with other Conjectures, as that the Party abſent was a 
pra, n. 6. very old Man, or very ſickly; then the Fame, thus fortified: with 
* Bar. in tract. de Preſumptions of Nature, doth make a full Proof of his Death *, 
| _— Me- The fifth Caſe is, when the Fame is aſſiſted with other Likelihood; 
al fave. card. q rived from ſuch Accidents as we do attribute unto Fortune; as 
when the Party taketh Ship to travel beyond the Seas, and being up- 
on the Main, a Tempeſt doth ariſe ; and the expected Time of his 
Return being paſt, he returneth not, neither can the Ship after dil 
| gent Inquiry be heard of; for in this Caſe, the Fame, accompanicd 
J. Maſcard. poſt. a- with theſe Circumſtances, doth ſufficiently prove his Death Y. And 
lios ubi ſupr. n. 7. ſo it is when a Man is preſſed to the Wars, which being ended, and 
the reſt of the Army returned ; yet he doth not return with them, 
nor can it be known by Enquiry what is become of him ; for then 
4 _ "5 4 the Fame, being thus furniſhed, is a ſufficient Proof of his Death *, 
poſt. eum Klex until the contrary doth appear, as ſometime it doth. For it is moſt 
Aufre. & alii quos true that one in urꝶſhire took Shipping (amongſt others) for a Port 
ubi fipra Maſcard: ga Voyage; and after ſome Exploits, his fellow Soldiers returning 
be came not, nor could be heard of; and thereupon a Fame did æ 
riſe that he was dead, whereupon Adminiſtration of his Goods was 
committed; and whilſt his Kinsfolk were in Suit about the ſame, al- 
ter ſome three Years Abſence, he, not expected, returned, and took e; 
up the Controverſy, Wherefore it ſhall behove the Ordinary in Jon inj 
theſe and the like Caſes, at the Proving of the Will, or the Grant 1 © 
ing of Adminiſtration, to take Bond of the Executor or Adminiſtra- We Wen 

tion, with good Surety, to make full Reſtitution or ſufficient R. (© hi 
compence to the Abſent, in caſe of his Life or Retunn. en of 
19 Car. 2. cap . But now tis provided by a Statute, That if any Perſon for wi: WY 
Life a Copyhold Eſtate hath been granted, or an Eftate by Lea : 
for one or more Lives, or for Tears determinable upon one or mot Wi 
Life or Lives, ſhall remain beyond Sea, or abſent themſelves het Wi 
for ſeven Tears together, and no ſufficient Proof be made of the 
Lives in any Action, to be brought for the Recovery of ſuch Efiat 1 
by the Reverfioner or Leſſor ; then the Perſon upon whoſe Life ſuch þ 
ate depended, ſhall be accounted as naturally dead. * f 

I | 
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And if any Perſon (the greateſt Part of whoſe real Eſtate is held 


: by Leaſe or by Copy of Court-Roll for Lives) ſhall be returned of 
| the Jury, he may be challenged ; proviſo, that any Perſon evifted 
4 may re-enter upon Proof, that the Perſon for whoſe Life the Eſtate 
. was held be living. 8 | | | 
3 And by another Act 'tis enacted, That where any Perſon hath à s Anne cap: 18; 
» Demand to an Eſtate, after the Death of another within Age, mar- 
f ried Woman, or other whatſoever, and ſhall make A Fidavit of his 
ft M55 Tithe in Chancery, and that he hath Cauſe to believe that the Party 
t dead, and his Death concealed . Upon moving that Court, he ſhall 
.. M5 have an Order, that the ſuſpected Concealer on the Service thereof, 
m hall produce to the Perſon or Perſons not exceeding two, who 
e /ball be named by him who proſecutes- the Order, ſuch Perſon 
4 * /uſpefied to be concealed ; and upon his Refuſal or Neglect to 
ne Ms produce the Perſon, the Court may order the Perſon concealed to 
n e 1 into Court, or before two Commiſſioners appointed for that 
ch * Purpoſe, and to be nominated by him who eber Order, 
„ aud at his Cofis and Charges; and on Refuſal to produce him, ſuch 
it Party ſhall be taken to be dead, and the Perſon claiming the E- 
is Fate may enter, &c. as if the Party concealed wore actually dead. 
ing And if it ſhall appear to the ſaid Court by Aidavit, that the 
«2a MS concealed Perſon is or lately was beyond Sea, at a certain Place 
ith ES there ; then the Party who proſecutes the Order, may at his own 
x Charges ſend over one or more Perſons appointed by the Order to 
ods Me ice the Perſon concealed ; and in Caſe of any Refuſal or Neglect 
6 70 1 oat him, and a Return made thereof, the Perſon concealed 
wp hall be taken to be dead. | : 


= Provided, if it appear upon any. Actiom brought, that the Perſon 
al. Vor whoſe Life ſuch Hſtate was held, was alive hay the Order ok 
nicd ade, then he who holds the Eſtate determinable upon ſuch Life, 


nd #75 Executors or Adminiſtrators may maintain an Action again 
8 thoſe who h ved the P 4. WE 

nd fPoſe who have received the Profits ſince the Order, and recover full 

nem, Damage, from the Time of the Evittion. 

then Provided that if fuch Perſon, who hath an Eftate determinable 


1 : on the Life of another, ſhall make it appear to the Chancery 
2 that he hath done his utmoſt Endeavour x: Toy the Perſon 2 
. uboſe Life the Eſtate doth depend, and that he cannot procure or 
ming, compel him to appear; and that he was living at the Time the Or- 
der was returned and filed ; then the Perſon holding ſuch Eſtate 

« was ſhall continue in Poſſeſhon, &c. as if this Act had not been made. 

g. Aud every Perſon holding over after the Death of him, for 
1 took wee Life the Eftate was held, ſhall be a Treſpaſſer, and the Per- 

4. n injured ſhall recover the full Value of the Profits received du- 
Giant 1e wrongful Poſſeſſion. 1 
wulle. Other Means and other Preſumptions there be to prove the Death. Bat trad. de teꝛ 
't H. of him that is abſent ©; which nevertheleſs are left to the Difcre- a 
cs 


tion of the Ordinary, to whom alſo I refer the ſame, poſt eum Alex 
| 4 : * ufre. 

„abe . Regularly Teſtaments ought to be inſinuated to the Official or memorat Meftard. 

Lat ommiſſary of the Biſhop of the Dioceſe within four Months next ubi ſupra, n. 8, 

„ — 8 . Death *, The Ordinary may ſequeſter the , _ ps: 

£5 left ot the Deceaſed, until the Executors have proved the Teſta- 3. Dial. 7 


ther ent ; ſo may the Metropolitan, if the Goods be in divers Dio- 


, Eftate 1 eſes Y, Alſo the Ordinary may compel the Executor to prove the 


ie (wh Fill, and to accept or refuſe the Adminiſtration, If the Excen- “ fol. 33. 
And 5 tor 
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tor refuſe, or if there be a Will made, and no Executor appointed 
the Ordinary muſt commit Adminiſtration cam teſtameuto annex 
to whom he ſhall think fit, and take Bond of the Adminiſtrator to 
perform the Will. If no Will be made, he muſt grant Adminiſtra. 
tion to the next of Kin; if they refuſe it, then to whom ſhall de. 
fire it. And if no Body take the Adminiſtration, the Ordinary may 
grant Letters ad colligendum bona defuntti, and thereby take th; 
Goods of the Deceaſed into his own Hands, wherewith he is to pay 
2 31 E. 3. cap. 11. the Debts and Legacies fo far as the Goods will reach 2; for whit 
13 E. 1. c. 19. 21 himſelf becomes liable in Law, as other Executors or Admin. 


H. 8. c. 5. 
mY ſtrators. 


See Abtes e . Fg. XIV. Of the Manner of proving Teſtaments 


1. The Form of proving Teſtaments is two-fold. 

2. Of the oulgar Form. 

3. Of the Form of Law. | | 

4. Of the Difference betwixt the Fulgar and the legal Form, 
5. Of a third Form of Probation of Teſftaments. 

6. Of the Oath and Bond of the Executor. | 


THAT it is neceſſary for the Proof of 'Teſtaments that there 
be either Witneſs or Writing, is already declared a; alſo what 
Number of Witneſſes, and what Manner of Writing, is ſufficient 
b Supra d. part 4+ js likewiſe declared b; wherefore in this Place I ſhall not nced to 
9 ſpeak, ſaving only of the Manner of Proceeding in the Probate of 
Teſtaments. | | 

This (1) Manner and Form therefore here in England is of tuo 
Sorts ; the one is called the Fulgar or Common Form, the other is 

« Ad imitationem termed the ſolemm Form, or Form of Law ©. ot 


confirmationis, quæ N ; . : 
nune fit in forma cummuni, nune in forma ſolenni & ſpeeifiea. Molin. in conſuet. Pariſ. 6. 5. Alex, confi, 


123. vol. 4. n. 18. &c. Dec in Rub. de confi. utili vel inutili. 


Supra part 4. 9. 1, 


The (2) Fulgar or common Form is more compendious or brief 
than the other; for after the Death of the Teſtator, the Executor 
preſenteth the Teſtament to the Judge, and in the Abſence, and 
without citing or calling of ſuch as have Intereſt, produceth Wit. 
neſles to prove the ſame, who teſtifying upon their Oaths (iv 00) 
that the Teſtament exhibited is the true, whole and laſt Teſtament 

Stat. H. 8. an. 21. of the Party deceaſed 4, the Judge doth thereupon, and ſometimes 
„ Upon the Oath UPON * the leſſer Proof, annex his Probate and Seal to the Teſtament 
of tbe Executor only. whereby the ſame 15 confirmed 3 2 


© Quz omnia fre- 
quentiſſima paſſim obſervatione fieri pluſquam eſt manifeſtum. 


When (3) the Teſtament is to be proved in Form of Lac, it 
b Bald. in I. 2. C. requiſite that ſuch Perſons as have Intereſt t, that is to fay, tie 
de teſta. n. 2. Si- Widow and next of Kin to the Deccaſed, to whom the Adminiſtr- 
chard. in eand. L. tion of his Goods ought to be committed, if he had died Inteſtate 5 


5 Stat. H. 8. an. 21. : | 
c. 5. Et hi quidem, are to be cited to be preſent at the Probate of the Teſtament b, in 


ut videtur, citandi I | | | 
unt nominatim ; licet, fi incertum fit quis ſuccedere debeat ab inteſtato, ſufficit citatio generalis, ommium, 
ſcilicer quorum intereſt. Sichard. poſt Bald. in d. L. 2. Kling. de teſta. ordin. Inſtit. n. 10. & n. 14. Alas 


uoad non citatos, nullum facit præjudicium. Paul. de Caſtro conſil. 96. vol. 1. Sichard. in d. L. 2. fl. 4 
zrail, Theſaur. com. op. 9. teſtamen. q. 6. 61. Kling. ubi ſupra, 
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whoſe Preſence the Will is to be exhibited to the Judge, and Peti- 

tion to be made i by the Party which preferreth the Will k, and Non tamen re- 
enacted | for the Recciving, Swearing, and Examining of the Wit. quiricur libellus, 
neſſes upon the ſame, and for the Publiſhing and Confirming thereof n. — 
Whereupon Witneſſes are received and ſworn accordingly, and are n. . in fin. Simo 
examined every one of them ſecretly and ſeverally, not only upon 23 
the Allegation or Articles made by the Party producing them, but J fol. 5 
alſo upon Interrogations miniſtred by the adverſe Party n, and their, Nee refert an ſit 
Depoſitions committed to Writing ® ; afterwards the ſame to be pub- — 2 
liſhed ; and in Caſe the Proof be ſuſficient, the Judge doth by his legatarius; cc Wie 
Sentence or Decree pronounce for the Validity of the Teſtament p, fucurus ſit rens, an 
and this is called a Probate per Teftes : But ſuch Probate doth not contrarium gend 
corroborate the Will; for if there ſhould be a Queſtion in Law, legatarium reſpon- 
whether Will or no Will, tis no Evidence to a Jury to prove it a 4% Fariſ, conf. 


i . : - 2 I. 3. ſed ma- 
Will, that it was proved by Witneſſes in the Spiritual Court. e 
1 Bald. in d. L. 2. C. de teſta. n. 3. ubi aſſignat rationem 


r de Prætis ubi ſupr. 
m Formam petic. vide apud Sicnard. in d. 1. 2. 

n. 22» u Bald. Alex. & Sichard. in d. L. 2. 

eſt ſententia definiriva in ſeriptis, ſed interlocutoria. Bald. Alex. Caſtrenſ. & alii in L. 2. 
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* Bald. Alex. & Sichard. in d. L. 2, Non tamen opus 


The (4) two Forms before- mentioned being compared together, 
we may eaſily perceive the Differences betwixt the one and the o- 
ther; of which Differences J ſuppoſe this to be of the greateſt Mo- 
ment, that in the vulgar Form, ſuch as have Intereſt are not cited 
to be preſent at the Probate of the Will; whereas obſerving the 
Form of Law, they are to be cited to that End. Which Difference 
of Form worketh this Diverſity of Effect; namely, that the Execu- 
tor of the Will proved in the Abſence of them which have Intereſt, 
may be compelled to prove the ſame again in due Form of Law d. 4 Paul. de Caſtr. 
And if the Witneſſes be dead in the mean Time, it may endanger _ 8 
the whole Teſtament * ; eſpecially if ten Years be not paſt ſince the andy Ent 
Probate, whereby neceſſary Solemnities are preſumed to have been 2: dub. 2. ſolue. 3. 
obſerved i, Whereas the Teſtament being proved in Form of Law, N a, 
the Executor is not to be compelled to prove the ſame any more; confil. 96. DD, in 
and although all the Witnefles afterwards be dead, the Teſtament 1 U e 
doth ſtill retain his full Force e. | bc gent hare, 
t L. 2. C. de teſtam. Socin. Jun. conſil. 89. vol. l. Kling in tit. de 


rium probetur ex inſpedtione actor. rte contra- 


teſta. ordin, I. 2. Inſt. n. 10. 


The Probate of a Will, or Letters of Adminiſtration granted un- T. Jones 146, 
der the Seal of the Ordinary, may be given in Evidence to a Jury 
at a 'Trial ; but it ſeems not to be concluſive Evidence to bind 
them to give their Verdict; and therefore where in Ejectment the 
Defendant made Title under T. S. Executor of E. G. appointed by a 
his Will Auno 1673. the Probate whereof was ſhewed in Evidence — 
to the Jury, under the Seal of the Ordinary; and the Judge who | 
tried the Cauſe, being deſired to direct the 2 that this was con- 
eluſive Evidence for them to find for the Defendant ; the Leſſor of 
the Plaintiff making Title under the ſaid E. G. by Virtue of an 
Adminiſtration granted to him of the Goods of the ſaid E. &. which 
he (the Plaintiff) ſhewed in Evidence likewiſe, under the Seal of the 
Ordinary, bearing Date Auno 1677. whereby he (E. G.) was ſup- 
poſed to die Inteſtate ; and the Judge directing the Jury to find on- 
ly whether there was any Will or not, the Defendant put in a Bill 
of Exceptions, becauſe the Judge did not dire& the Jury-that the 

Iii Cs Probate 
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Defendant; and the July finding there was no Will, Judgment 

given fbt the Plainti 2 was affirmed in Error; for the Cons 
- -» - 2 held, that the proper Way had bech to demur upon the Plaintif', 
Evidence; it having been held of later Times that nothing can be 
given min Evidence againſt the Probate of a Will ſnewed under Seal 
but that it was forged; revoked, or obtained by Surpriſe; *tis true 
the Probitte is not traverſable, but the Effect of it may be traverſed 
-.. - that the Teſtator did not make him Executor who claims by the 

PORT ID O08: PE IOOTE, JT ULED. Ot t46,, 
RT Het& &-Qheſtion not to be neglected may be demanded; What if 
99 24 Teſtament being made in Wan and afterwards loſt by ſome 


» i 1 


Caſualty, they, to whom the Adminiſtration: of the Goods of the 


Deceaſed. ſhould belong, if the Party deceaſed made no Executor 

but died Inteſtate, ſhall call the Executors either to prove the Wil 

of the Deceaſed in ſolemn Form of Law, (in caſe he made any 

ſuch Will,) or elſe to ſhew Cauſe, wherefore the Adminiſtration of 

the Deceaſed's Goods ſhould not be committed unto them? whe. 

ther may this Will written and loſt be proved by Witneſſes 2 where. 

unto my Anſwer is, that albeit the very original "Teſtament be lo 

yet if there be two Witneſſes, which did ſee and read the Teſta- 

ent written, and do remember the Contents thereof, theſe tuo 

1 Witneſſes, f depoſitis the Tenôr of the Will, are ſufficient u for the 

trag de teſtib. n. Proof thereof in Form of Law, fo that they be otherwiſe, as well 

38. & Maſcar. de in Reſpect of their Skill as of kheir Integrity, greater than all Ex. 

N 127+ ceptions; and ſpecially ſome other Likelihoods concurring therewith: 

ubi copioſe de mor- al to make their Teſtimony more credible x. SS oo I 

tis probation. ſcrip- £9. 007553 LSD Tie 0! = "43-6 "203... 

tum invenies. Simo de Prætis de interp. ult; vol. I. 2. fol! 204. n. 82. per dodtrinam Bart. communiter 
approbat. in Auth. fi quis in aliquo. C. de edendo. 2 Y Jp 5 


Beſides (5) theſe Forms of proving Teſtaments above recited, 

| urhich are referred to that Kind of Probate which is called Publica- 

2 Dequa in d. La. 210 Teſfamenti J; there is yet another Form, which is called pr 
Se * i tura Teftamenti *, which Form doth reſpect written or cloſed Teſu- 
ff. quemadmodum ments 4; in the Making whereof, amongſt many other Solemnities 
_ PP. aue the Civil Law did require that the Witneſſes ſhould put to their 
madmodum teſt, Seals; and after the Death of the Teſtator, at the Opening of the 
app: 3 ess in written or eloſed Teſtaments, the ſame Law did alſo requite, that 
s tels. co the ſame Witneſſes ſhould be called by the Magiſtrate to acknow- 
v L. 4. ff. quemad- ledge their Seals b, or to deny the Sealing e. But as we do not ob- 
wg a telta- apf ſerve that Solemnity of the Civil Law in the Sealing of the Teſt 
que madmodum. ments by the Witneſſes, no more do we obſerve that Solemnity 
| which the Civil Law requireth in opening of 'Teſtaments ſealed; 

unleſs this may ſeem to have ſome Reſemblance with this third 

Form, de apertura Teftamenti, which is enacted in the Statutes of 

this Realm; pig. That the Biſhop or Ordinary, or other Perſon lu. 

wing Authority to take Probate of Teſtaments, upon the Deliveh 

of the Seal and Sign of the Teſtator, do cauſe the ſame Seal to bf 

defaced, and therenpon incontinent redeliver the ſame ſealed unto 

the Executor or Executors, without Claim or Challenge thereunto ib 


d Stat, H. 8. an. 21. 

c. 5. Crederem ta- be made, &c. 4, | 
men hujuſmodi verba ſtat. non referre veterem iHam formam de apertura teſtamenti; ſed potius, quonuam 
multa ſolent aſtute fieri quando ſigill. mortui interceptum eſt, eapropter ſtat. caveri, ut ſigil. ad Judicen 
deducatur, ut ipſius forma ab eodem pervertatur ; materia autem Executori ſtatim reſtituatur. Haddon de 


reformatione legum Eccl. tit. de teſta. c. 19. 


2 | x Further: 


GE — — - — ag: es 
Probate fhewed to them under Seal was concluſive Evidence for the 
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Furthermore (6) it is to be noted, that in what Manner ſoever the 
Teſtament be proved, the Executor, before he be admitted by the 
Ordinary to execute, and before he have the Will under the Seal of the 
Ordinary, is to promiſe by Virtue of his Oath, and, if it be behove- 
ful, alſo to enter into Bond, to make a true Account, when he ſhall 
be thereunto lawfully called by the Ordinary ©. 


6 XV. What Fees are due for and about the Probation 


and Approbation of Teſtaments. 


1. Where the clear Goods do not exceed the Value of five Pounds, 
only Six-pence is due to the Regiſter. 
2. Where the clear Goods, being above five Pounds, do not amount 
to forty Pounds, only three Shillings and Six-pence is due, Viz. 
tevo Fhillings and Six-pence to the Ordinary, and Tweloe-pence 
the Regiſter. | 


® Stat. $. & poſt- 


quam. de teſt, I. 3. 
Provin. confi, Cant: 


3. Where the clear Goods exceed forty Pounds, there foe Shil>- © 


lings is due, viz. two Shillings and Six-pence to the Ordinary, 
and two Shillings and Six-pence to the Regiſter. 

4. What Fees are due for the Copies of Teftaments or Invento- 
ie. | | 

5. The Penalty whereinto they fall which offend by extorting 

greater Fees than are here limited; 


# © ſhall be demanded, received or taken, by any Biſhop, Ordinary, 


« Archdeacon, Chancellor, Commiſfary, Official, or any other Man- 


e ner of Perſon or Perſons whatſoever they be, which now have, 
= © or at any Time hereafter ſhall! have, Authority or Power to take 
= © or receive Probation, Inſinuation or Approbation of Teſtament or 
& © Teſtaments, by himſelf or themſelves, nor by his or their Re- 
= © giſters, Scribes, Preiſers, Summoners, Apparitors, or by any other 
of their Miniſters, for the Probation, Inſinuation and Approbation 
= © of any Teſtament or Teſtaments, or for any Writing, Sealing, 
bpreiſing, Regiſtring, Fines, making of Inventories, and giving in 
Hof Acquittances, or for any other Manner of Cauſe concerning 
= © the ſame, where the Goods of the Teſtator of the ſaid Teſta- 
+ © ment, or Perſon ſo dying, do not amount clearly over and above 
2 © the Value of an hundred Shillings Sterling; except only to the 
2 © Scribe, to have for writing the Probate of the Teſtament of hint 
7 © deceaſed, whoſe Goods ſhall not be above the ſame clear Value 
+ © of an hundred Shillings, Six-pence ; and for the Commiſſion for 
the Miniſtration of the Goods of any Man deceaſing Inteſtate, 
7 © not being above like Value of an hundred Shillings clear, Six- 


cc 


pence. And that nevertheleſs the Biſhop, Ordinary, or other Per- 


3 © fon or Perſons having Power and Authority to take or receive the 
£3 © Probation or Approbation of Teſtaments, refuſe not to approve 
4 * any ſuch Teſtament, being lawfully tendred or offered to them 
. to be proved or approved, where the Goods of the Perſon ſo dy- 
ung amount not to above the Value of an hundred Shillings Ster- 


1112 Sn 7 


Tr is enacted and eſtabliſhed by the Statutes of this Realm f, Stat. H. 8. an. ate 
1 © That the firſt Day of April, Anno Domini 1530. (1) nothing? 
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« ling ; ſo that the ſame Teſtament be exhibited by him or then 
in Writing, with Wax thereunto affixed ready to be ſealed, a1, 
ec that the ſame Teſtament be lawfully proved before the ſame 0, 
ce dinary (before the Sealing) to be the true, whole, and laſt 'Tegy. 
« ment of the ſame Teſtator, in ſuch Form as hath been commyy. 
c ly accuſtomed in that Behalf. 

“ And when (2) the Goods of the Teſtator do amount over an, 
ce above the clear Value of an hundred Shillings, and do not exceed 
the Sum of forty Pounds Sterling, that then no Biſhop, Ordina 
& or other kind of Perſon or Perſons, whatſoever he or they be, Til 
« having, or which hereafter ſhall have, Authority to take Probs. 
tion or 3 — of any Teſtament or Teſtaments, as is afore. 
« ſaid, by themſelves, or any of their ſaid Regiſters, Scribes, Pre. 
« ſers, Summoners, Apparitors, nor any other their Miniſters, fir 
© the Probation, Inſinuation or Approbation of any Teſtament o 
« 'Teſtaments, or for the Regiſtring, Sealing, Writing, Preiſing, ms. 
« king of Inventories, giving of Acquittances, Fines, or any the 
© Thing concerning the ſame, ſhall take, or cauſe to be taken, df 


<.any Perſon or Perſons, but only three Shillings Six-pence, and 


* not above; whereof to be to the Biſhop, Ordinary, or to any 6. 
« ther Perſon or Perſons having Power and Authority to take pr 
© bation and Approbation of any Teſtament or 'Teſtaments, for him 
© or his Miniſters, two Shillings Six-pence, and not above; and 
% 'Twelve-pence, Reſidue of the ſame three Shillings Six-pence, to 
© the Scribe, for the Regiſtring of the ſame. 2 

% And where the Goods of the Teſtator, or Perſon or bei 
“ ſons ſo dying, do amount over and above the clear Value df 
« forty Pounds Sterling, that then the Biſhop nor Ordinary, nor 
cc other Perſon or Perſons now having, or which hereafter ſhall 
© have Power or Authority to take Probate of 'Teſtaments, as 
<« js aforeſaid, by him or themſelves, or any of his or their Re- 
e giſters, Scribes, Preiſers, Summoners, Apparitors, or any other 
ce their Miniſters, for the Probation, Infinuation and Approbation of 
ce any [Teſtament or Teſtaments, or for the Regiſtring, Sealing, Wi- 
© ting, Preiſing, making of Inventories, Fines, giving of Acquit- 
ce tances, or any Thing concerning the ſame Probate of 'Teſtaments, 
© ſhall from the ſaid firſt Day of ril, take or cauſe to be taken, 
« of any Perſon or Perſons, but only five Shillings, and not above; 


© whereof to be to the ſaid Biſhop, Ordinary, or other Perſon hs 


« ving Power to take the Probation of ſuch Teſtament or Tel 
« ments, for him and his Miniſters, two Shillings Six-pence, and 
© not above; and two Shillings Six-pence, Refidue of the ſame 
< five Shillings, to be to the Scribe for regiſtring of the ſame; 
c elſe the ſame Scribe to be at his Liberty to refuſe two Shilling 
© Six-pence, and to demand and have for writing of every ten 
© Lines of the ſame Teſtament, whereof every Line to contain te! 
« Inches in Length, one Penny. 

* And in (4) cafe any Perſon or Perſons, at any Time hereaftt, 


© require a Copy or Copies of the ſaid Teſtaments ſo proved, or of 
e the ſaid Inventory ſo made, that then the ſaid Ordinary or Ord- 


© naries, and the other Perſons having Authority to take Probate o 


ce Teſtaments, or their Miniſters, ſhall from Time to Time, with 
convenient Speed, without any fruſtratary Delay, deliver, or = 


4 
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«to be delivered, a true Copy or Copies of the ſame to the ſaid 


« Perſons ſo demanding them, or any of them; taking for the 


« Search, and for the Making of the Copy, either of the faid 'Teſta- 


« ment or Inventory, but only ſuch Fee as is before rehearſed, for 
the Regiſtring of the ſaid Teſtament ; or elſo the ſaid Scribe or 
« Regiſter to be at his EleQion, to demand, have and take, for 


« every ten Lines thereof, being full in Proportion before rehearſed, 


© one Penny. 


« Provided always, that where any Perſon or Perſons, having 


« Power or Authority, have uſed to take leſs Sums of Money then 
« js aboveſaid for the Probate of Teſtaments, Commiſhons, or Ad- 
c miniſtrations, or other Cauſe concerning the ſame, they ſhall take 
« gr receive ſuch Sum or Sums of Money, for the Probate of Teſta- 
« ments and Commiſſions, or the Adminiſtrations, and other Cauſes 


« concerning the ſame, as they before the Making of this Act have 


& uſed to take, and not above. 

« And it is enacted, (5) That every Biſhop, Ordinary, Archdea- 
« con, Chancellor, Commiſlary, Official, and other Perſon or Per- 
re ſons having, or they which hereafter ſhall have, Authority to take 
© Probate of Teſtaments, their Regiſters, Scribes, Preiſers, Appa- 
c ritors, and all other Miniſters whatſoever they be, that ſhall do, 
« or attempt to be done and attempted, againſt this Act or Ordi- 
© nance in any Thing, ſhall forfeit for every Time ſo offending to 
« the Party grieved in that Behalf, ſo much Money as any fuch 


«© Perſon all lot and take contrary to this preſent Act; and over 
| 


© that, ſhall loſe and forfeit ten Pounds Sterling, whereof the one 


« Moiety ſhall be to the King, and the other Moiety to the Party 
« grieved in that Behalf, that will ſue in any of the King's Courts 
© for the Recovery of the ſame ; in which Action no Effoin ſhall 
© be admitted or allowed. | 


Reſolutions upon the aforeſaid Stat. 21 H. 8. c. 5. about 
Fees for proving Wills, &c. 


I a Man makes his Teſtament in Paper, and dieth poſſeſſed of 
Goods and Chattels above the Value of forty Pounds, and the 
Executor cauſeth the Teſtament to be tranſcribed in Parchiment, 
and bringeth both to the Ordinary, &c. to be proved; it is at the 
Election of the Ordinary, whether he will put the Seal and Probate 
to the Original in Paper, or to the Tranſeri pt in Parchment ; but 
whether he put them to the one or the other, thee can be taken 
of the Executor, c. in whole but five Shillings, and not above, 
viz, two Shillings Six-pence to the Ordinary, &c. and his Miniſters, 
and Two Shillings Six-pence to the Scribe for regiſtring the ſame ; 
or elſe the ſaid Scribe to be at his Liberty to refuſe thoſe two Shil- 
lings and Six-pence, and to have for writing every ten Lines of the 
_ Teſtament, whereof every Line to contain ten Inches, one 
enny. 5 

If the Executor deſire that the Teſtament in Paper may be tran- 
ſeribed in Parchment, he muſt agree with the Party for the Tran- 
ſcribing ; but the Ordinary, Gc. can take nothing for it; nor for 
the Examination of the Tranſcript with the Original ; but only two 

Shilling Six-pence for the whole Duty belonging to him. I 
| | When 


. A . w-w am * 


19, 20. 
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When the Goods of the Dead do not exceed an hundred Shy. 
lings, the Ordinary, &c. ſhall take nothing, and the Scribe ſhall 
have only for writing of the Probate, Six-pence ; ſo that the fi 
Teſtament be exhibited in Writing, with Wax thereunto affix, 
ready to be ſealed. | 5 

Where the Goods of the Dead do amount unto above the alu 
of a hundred Shillings, and do not exceed the Sum of forty Poyng;. 
then ſhall be taken for the Whole but three Shillings Six-pence 
whereof to the Ordinary, &c. two Shillings Six-pence, and 'Pwelye. 
pence to the Scribe for regiſtring the ſame. | 

Where by Cuſtom leſs hath been taken in any of the Caſes afcre. 
ſaid, there leſs is to be taken ; and where any Perſons require a C.. 

py or Copies of the "Teſtament ſo proved, or Inventory fo made, th 
Ordinary, Oc. ſhall take for the Search, and making of the Copy 
of the Teſtament or Inventory, if the Goods exceed not a hundreg 
Sßhillings, Six-pence ; and if the Goods excecd a hundred Shilling, 
- and exceed forty Pounds, Twelve-pence ; and if the Goods excee] 
forty Pounds, two Shillings Six-pence; or to take for every te 
s NM. 6 Jac. rot. Lines thereof, of the Proportion aforeſaid, One penny s. 


1301. C. B. inter 

Etward Neale Informer, Sc. and Facobum Rouſſe Officialem infra Archidiaconatum de Huntington def. 
I'chiefe — Walmeſly, Warburton, Daniel and Foſter. Inſt. part 3. fol. 149. Inſt. part 4. fol. 336. co In. 
166. 8. s 


Officialis indictatus de citando & affligendo plurimos, non pute 
NM. 22 E. 3. - dedicere; & petit quod admittatur ad finem b. 5 
— — Biſhop, or other Eccleſiaſtical Judge or Miniſter, doth exad 
a Bond or Oath of any Perſon in any eccleſiaſtical Caſe, not war- 
rantable by Law; the Bond is void, and this Exaction is puniſhable 
| Rot. Parl. 8 H. by Fine. The Record is long, but worthy to be read i. 
4-2: 137 16, 17, 18, Contra Sequeſtratores, Commiſſarios, & alios Officiales Epiſcopv 
rum, pro captione fedorum pluſquam debent pro teftamentis pre 
1 H. 13 E. 3. co- bhangdis k. 
— If the Executor requeſt any to ingroſs the 'Teſtament, he mul 
agree with him he doth ſo requeſt, or bring one ready ingroſſed 
with him ; which for porn of more Fees than by the Statute, 
! Inſt. part 4. fol. js adviſed as a ſafe and ready Way 1. Nora, That by the faid Sta- 
08 tute, neither the Monies raiſed of Lands appointed by the Will to 
| be ſold, nor the Profits thereof, are to be accounted as any of the 
Teſtator's Goods or Chattels. 5, 
4 & 5 Anne, c. 16. By a late Statute tis enacted, that the Power of granting Pro 
bates, and Adminiſtration of Goods of Perſons dying, for Wages ot 
Work in her Majeſty's Docks or Yards, ſhall be in the Ordinary d 
the Dioceſe where the Party dieth, or in him to whom ſuch Power 
is granted by the Ordinary. 
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dr, 3. Of Debris due to the King. | 
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he. 5. Of Debts due by Reodgwinhive and Game Merchant | 
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ore- WE 7. Of Bills and Boohrt. aci Fot 
G WW 8. Of Debts without: Ca 
the 9. Whether the Executor may allow:his own Debt. 
1 10. Of paying Part, and receiving an Aequitranct for the whole 
: Debt. 
ng, 11. C/ paying the E Mato * Deits with the Executor s. own 
ceed . Money. 6.) ni 4 . or 
ten 12. Of Mortaaries. L 
= 13. No Mortuary to be taken but in r certain » Caſes, and that une 
: 1 der a certain Pain. 
. 1 4. No Mortuary due where the moveable: Goods, do not extend ' 
$] Ten Marr. | 
„ 15. No Mortuary due but in thoſe Places where they have been 2—-— 
tf We ſſed to he paid. 5 
16. One only Martaiory * and that 5 in the Place of - the moſt 4 
erat WF  biding of the Deceaſed. * :: 
Wal- 17. Three Shillings age gs due for a Miene where the - Fes? 
able WR moveable clear Goods do exoeed Ten Marks, but do not amount 
+ to Thirty Pound. = - 5 
hb 18. Six Shillings Eight-pence- do for a Arten, be the clear = 
Tr Bs moveable Goods extend to Thirt J Pounds, or above, and be un- | 
8 der Forty Poumdr. 
mult WE 19. Ten Shillings due for a Mortuary, the clear moveable Goods 
roſled We extending unto Forty Pounds, or above. 
atute, WE - 20. Divers Perſons diſcharged of Mortuaries. 
Se. 21. Other Interpretations extending - and limiting this Statute _ 
: * ö concerning Mortuaries. | 
or the Ws | 
: o (1) far the Executor is bound to pay Debts and Lega- | 
g Pro- Wh cies *; how the Payment of Debts is to be preferred before *Supra ead. par. f. 3. 
ges ot WR Legacies b; how Legacies are to be paid out of the Dead's Part e; r 
ary 0! how the Dead's Part is ſometimes the Whole clear Goods, ſome- ed. 5-26: | 
Power g times half, and ſometimes but a third Part d; alſo whether in caſe 4 Eod. 5. 16. | 
the Legacies do exceed the Dead's Part, it be in the Election of the | 
Executor to prefer one Legacy before another, or what other order 
is to be taken e: All theſe Things are more fully heretofore decla- Sup. par: 3. f. 1. 
red, and need not here to be iterated. It (2) remaineth therefore 
. that i in this Place be ſhewed, which Debts are firſt to be diſcharg- 
ed, in Caſe there be not ſufficient Goods and Chattels to pay all the 
6. xv. Teſtators Debts ;,or whether it be in the Power of the Executor to 


ray which Debts he will; and if any remain clear, then whether 
Nortuaries are to be paid, and how much is to be paid for Mor- 
i tuaries, - 


KF 85 ö | | Firſt 
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Firſt of all therefore, (3) I ſuppoſe that the Debt due by the 

Teſtator to the King is to be diſcharged, and that it is not in the 

Choice of the Executor, to prefer any other Debt due to any Sub- 


* 


18. Quod verum ; L ; : 
eſt, non ſolum in actionibus perſonalibus, ſed etiam in hypothecariis, ſaltem jure quo nos utimur, uteungre 


jure Civili, ex hypothecariis creditoribus prior tempore, potior jure. 


Which muſt be underſtood of ſuch Debts as are due to the King 
only by Matter of Record, and not of Sums of Money due to the 
King upon Wood - ſales or Sales of his Minerals, for which no Obl. 
gation is given; or of Amercements in his Courts- Baron or Courts af 
his Honours, which be not Courts of Record; or of Fines for Co- 
pyhold Eſtates there; or of Forfeitures to the Crown of Debts by 
Contract duc to any Subject by Utlary or Attainder, until Offee 
5 Office of Executor, —_— found 8. If the Executor be ſued by any Subject for x 
— Debt, he may plead in Bar, that his Teſtator died ſo much indeh. 
ed unto the King; ſhewing how, Oc. and that he hath not a{trq to 
> M.33,34 Eliz.the ſatisfy the Debt h. If he hath no Day in Court to plead this, then 
Loy in C. the Exccutor is put to his Audita querela, wherein he muſt ſet forth 
the Special Matter. a 8 
Secondly, (4) (if yet there remain ſufficient Goods and Chattel 
i Brook Abridg. tit. before other perſonal Debts, whether they be due by Obligation 
Exec. n. 172. Pod. Bill, or otherwiſe, Judgment and Condemmnations are to be dis 
N charged i. % | | 
* It is no Plea for a Creditor by Statute, to ſay that his Statue 
was acknowledged before the Fudgment, and ſo more antient: For 
a Judgment, though later, is to , preferred before a Statute in 


x Dy. 32. M. 32 E- Time precedent k. But if this Judgment be ſatisfied, and is only WW 
liz. Pembertes'sCal. kept on Foot to wrong other Creditors, or if there be any Defc WW 


— 3 ſance of the Judgment yet in Force; then the Judgment will not 


| Lib. 3. fo. 28. lib. Vail to keep off other Creditors from their Debts I. If there be Two | ] 
8. fo. 132, Judgments againſt the Teſtator, Precedency or Priority of Time is WW whi 
not material, but he that firſt ſueth out Execution ſhall be pre- kno 
ferred, and before Execution the Exccutor may ſatisfy which be 5 
pleaſeth firſt. And it is not neceſſary that the Judgment be limited 0 . 
to the Courts at JYeſtminſter, but if it be obtained in any Court of 7, 
Record, which hath Power to hold Plea by Charter on Preſcription emi 
of Debt above Forty Shillings, it is ſufficient. For though upon 5 


ſuch a Judgment Execution cannot be there had, but of ſuch Good 
as are within the Juriſdiction of that Court; yet if the Record be 
removed into Chancery by a Certiorari, and there by Mittimus unto 
one of the Benches, then Execution may be had upon any Goods i 
any County of England. 
is certainly true, that Jadgments obtained in the Courts 6 
Weſtminſter, ſhall be paid before Sratwres, becauſe thoſe Judgment 
are Debts of a ſuperior Nature, and above any private Records, ai 
likewiſe above any Recogniſances ; they are judicia reddita it 
_ vitos, and recovered upon judicial Proceedings in thoſe Courts; % 
true, Statutes and Recogniſances are likewiſe Debts on Record, bf 
of a moro private Nature, as being acknowledged by the Ag" i 
ment of Parties, therefore Judgments (where there are no Dei 
ſances) muſt firſt be ſatisfied, : 
And if ſuch Jadgmenti are to be ſatisfied before Recognizoi 
'tis plain they are to be paid before Nandi, for thoſe are ſtill of it 


3 i inferid 
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a | inferior Nature ; therefore where Judgment in Debt was had againfi Littleton v. Hibbins. 
* the Teſtator, and _ a Scire facias brought againſt his Executor, “ Eli. 795: 
he pleaded that before he had Notice of the Fudgment, he had fully | 


re 


8 Fudgments are likewiſe to be paid before Rent, eſpecially if it 
- became duc after the Death of the Teſtator; but if it = 2 
w in arrcar in his Life-time, then it ſtands on the ſame Equality with 
n 1 on Specialties. i in . 
An Executor paid the Arrears of Rent incurred in the Life-ti 
Y of the Teſtator, which Rent was reſerved on a Pl. Lac, — | 
. the Queſtion was, whether this Money was ſo well applied as to 
bar a editor on Bond; and decreed, that it ſavouring of the Real- 
bt ty, it was to be preferred before a Bond. 1 Fern. 490. Millet ver- 
5 ſus _ —_ We TORS 
But the Forfeitures for not burying in Woollen, and al 30 Car. 2. cap. 3. 
nth due for Letters to the Poſt-Office, ſhall be paid (pie Debt 5 Anne, cap. 10. 
| due to a private Perſon ; and this by particular Statutes made for 
0 _ Wah | | . 4 
N, nirdly, (5) The Debt due on Statute-Merchant amd Re — 
Gr zauce is to be diſcharged (if there be Aſſets) before any No ! 
5 Debt ® : For that by Force of the — not only the Per- = Quibus enim res 
u. ſon 0 17 * _— _ _ after the Day of Payment is obligate ſunt, lune 
| expired, the Movcables of the Debtor may be illi potiores quan 
do for the Payment of the Debt v. 1 . wm _ creditores qui per 
foq- nts | L. eos. C. qui beide in pig. _ 3 4 
it a. a | 6: . 
The Judgments in a Court of Record ſhall be paid before Statutes, 
1 which are but private Records, and alſo pefoke 3 
ou knowledged by Aſſent of Parties. A Debt due upon a Judgment | 
i he though it be a later Debt, ſhall be paid before a precedent Debt due 
ated by Recognizance or Statute: For though they be both Records, yet 
0 the Judgment in the King's Court upon judicial Proceedings is more 
ption eminent in Degree 9. 1 „n „ 
0000 bam Caſe. C. lib. 4. the Caſe of the Wardens and Commonalty of Sadlers, Lib. 5. fo. — hq 
ord be But a Judgment not docqueted, as re uired by b 5 3 
| tat & ill. 
ys into not affect any Lands as to Purchaſers — 8 — ae Mar cap by : 
odds i Preference againſt Heirs, Executors, or Adminiſtrators in the Ad 7 
| niſtration of the Eſtates of their Anceſtors, Teſtators, or Inteltates. : 
urts dt A Statute and Recogmzance ſtanding in equal Degree, it is at 
gmend the Executor's Election to give Precedency to which he will: Nei- 
ds, an ther between one Statute and another doth the Time or Antiquit 
in p give any Advantage as touching the Goods, though touching the 
rts; Lands of the Conuſor it doth : But as for the Goods in the Hands of 
7 but — mo, he who firſt ſeiſeth them by Execution is cats ar 
Agree and before ſuing of E ion. | J 2 
Deer WY to by hich he will Execution, the Executor may give Precedency 
But amongſt Statutes and Recggnizances, thoſe which - Li | 
e. er ſhall be preferred before thol? which ar for Performance of Co. Hill 0K 
I os r r ole which are for Performance of Co- = — CB. 
| | 


adminiſtred by paying Debts due on Bonds, (naming them) this 
ow a — was apts 5 — Plea, becauſe the Executor 
ought at his Peril to take Notice of Debts on Record 

them in the firſt Place. be 1 and to pay 


—— 
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In the next Place Debts due for Arrears of Rent reſerved upoy 
Leaſes in Writing, and likewiſe upon Parol-Leaſes, are to be paid 
| becauſe it ſavours of the Realty by Reaſon of the Profits received. 
Then Debts due on Specialties are to be paid in the next Pl 
as Bonds, Penal Bills, or Bills ſealed, and without any Pain. 
But a Duty decrced in a Court of Equity ſhall take Place of Bond. 
and Debts on ſimple Contracts, and ſhall be paid next to Judgment, 
1 Vern. 143. Harding verſus Edge. | EEE 
2 And. 15). T. S. was Debtor by Bond and by Recognizance, and Judgment 
1 Eliz. 1341822. was had againſt him in the Bond, and before Execution T. &. made 
Et mr his Wife Executrix, and died, then his Goods were taken in Exccu- 
tion upon the Recognizance, and afterwards the Bond-Credity 
brought a Scire factas on the —— againſt the Executrix, to 
ſhew Cauſe why he ſhould not have Execution, to which ſhe plead. 
ed Execution on the Recognizance ; and it was held a good Ples, 
becauſe the Executrix is liable to the juſt Debts of the Teſtator: 
Now the Debt on the Recognizance was a juſt Debt, and the Fxe- 
cution was an actual Recovery by due Courſe of Law, which ſhe 
could not prevent, eſpecially having no Notice of the Judgment on 
the Bond. : 275 | 
If there be ſeveral Obligations for the Payment of Money, the 
Time in one was come at the Time of the Teſtator's Death, and 
not ſo upon the other, if when the Moncy is payable, he forbear to 
_- ſuefor his Debt, until the other Obligation become payable; it is i 
the Election of the Executor to pay which he pleaſes firſt : For it is 
the Commencement of the Suit only which entitles to Priority cf 
Payment; or at leaſt reſtrains the Executor's Election. Therefore 
b, and Stud. lb. an Executor may not pay a Debt of equal Degree to a Creditor 
„ © 16. 29 Hl. 8. that brings no Action for the ſame, after another Creditor hath 
Dy. fo. 32. brought his Action 4. | | 28 
Fourthly, (6) (if the Goods and Chattels will ſuffice); and if 
there be divers Obligations, then it ſeemeth to be in the Power of 
the Executor, to diſcharge which Obligation, and to gratify which 
5 2 = M_ of the Creditors he will ?; which being done, the other Creditors be 
oe denen without Remedy, if there be no Aﬀets. Unleſs the Day of Pay: 
| ment in the one Obligation be expired, and the Day of Payment of 
the other Obligation is not yet come; in which Caſe the former Ob- 
Brook d. tit Exec. ]igation is to be firſt ſatisfied : Or unleſs there be Suit commenced 
. eee n Bont for ſome Obligation; for then it is not in the Power of the Executot 
1599 fo.154. pag. a. to diſcharge another Obligation, for the which no Action is brought, 
3-4 28H.8.Dy.fo. in Prejudice of the former Suit :.. But if there be Two Obligations 
* Brock d. n. 172. and the Two ſeveral Creditors bring ſeveral Actions againſt the 
D. I abridg.dezca- Exccutor, he that firſt obtaineth Judgment muſt be firſt fatisficd *. 
rock bo n. 15. Yet a Debt due upon Record may be paid pending the Action!. 
= Fifthly, (7) Concerning theſe laſt recited Specialties, Bills are af 
the Nature cf an Obligation. For when a Man maketh ſuch an Ob 
ligation, namely, This Bill witneſſeth, that J A. B. have borrowed 
fo much Money of C. D. without ſaying more, this ſhall charge tit 
Executor as well as an Obligation; ſo that the Teſtator, if he bad 
been alive, could not have waged his Law againſt this Bill. Fo i 
theſe Words, recepiſſe, or debere, or teneri ad ſolvendum 1 
Pounds, do make a good Obligation, and ſhall bind the Executot; 
for every Word which r a Man to be Debtor, or — — 1 
| other's Money in his Hand, though it be by Bill, yet ſhall it char 
fot. — *r ral. the Executor v. . _ Finally, 
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he have made an Inventory, and in caſe he be not Executor of his provine. conſt. Cant. 
- , . 7 * rY © | : 


| Relat, fol. 30. 


th 
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Finally, (8) If the Creditor have no Specialiy, or Writing, it 
ſeemeth that the Executor is not bound by the Laws of this Realm 
to pay the ſame, albeit he had Aſſets in his Hands, (faving Servants , 5 
Wages 2 ;) becauſe in every Caſe where the Teſtator might wage 3. 8), 0 
his Law, no Action lieth againſt the Executor . Howbeit an Ac- Terms of Law, 
tion of the Caſe may be brought againſt the Executor, upon the 12 3 
Promiſe or Aſſumption made by the Teſtator in his Life-time by n. 71. Lib. a, Slades 
b Mord only, without Writing, if there are Aſſets. = ; Calo 93. Yel. 20. 
c gut this is now altered by Statute, (vz.) that no Executor or Ad- ? 5 
miniſtrator ſnall be charged on a ſpecial Promiſe to anſwer Damages 
out of his own Eſtate, unleſs ſome Note thereof be in Writing, and 


ſigned by the Party to be charged, or by ſome other authoriſed: by 


435 


BOS ci | Ja 0 hut 
Now if there are Aſſets to ſatisfy all the Creditors, then obſer- 

ving the Order aforeſaid, Beginning with the Payment of the Debt 

due to the King, and ſo forward, I ſuppoſe it is a Diſcharge againſt 

the reſt l. Otherwiſe it is dangerous to the Executor, if he pay! Quod fafto in- 

Debts without Specialty before thoſe Debts which are due upon Spe- Ifen gun, 

cialty, or if he diſcharge Obligations before Judgments ©, G o alias ſecus, f re- 

« ; 5 U NT ARTE; oy a N a mu $ - 

le. L. ſcimus, $. & ſi præfatam, idgue ob praſumptam fraudem, Brook, Dot. & stud. Joris ſuprndicti. 

But here it may be demanded, what if the Teſtator were in- 

debted to the Executor, whether may (9) the Executor allow his 


own Debt, in Prejudice of other Creditors? By the Civil f and our f I. feimus. 6. in 


Eccleſiaſtical 8 Laws, he is in the ſame Caſe as other like Credi- eomputarione. C. de 


tors. And I ſuppoſe alſo that, by the Laws of this Realm, he may jure delib, 
e 


2 18 * — hd FI C. Stat. 6. ſtatui- 

allow his own Debt in Prejudice of other like Creditors k, in caſe mus. de teſta. 1. 3. 
b Plow. in caſ. in- 
ter Woodward & 
: * EY, Darcy: Licet con- 

trarium teneat Brook tit. Exec. n. 57, 55, 112, 114, 118. eujus opinio communiter hodie reprobatur, ut non 
ſemel mihi nunciarunt juriſperiti hujus Regni Angliæ non pauci, nec medioeriter docti. + D. Coke 1. 15, 


own Wrong !. 


But he muſt obſerve that the Debts be of an equal Degree. For 


| If the Teſtator be indebted to other Men by Judgment or Statute, 
| and to the Executor only by Bond, then he may not firſt pay him- 


ſelf, unleſs there be Goods ſufficient to pay both him and them. 
PI. Com. fo. 184. Woodward and Darcy's Caſe. Lib. 5. fol. 30% 
Dyer 185, 3 | ARIA 
Furthermore, it is to be noted in this Place, (10) if the Execu- 
tor pay to ſome of the Creditors Part of the Debt due to the Teſta- 
tor, and receive an Acquittance for the Whole; as if the Teſtator 
be indebted to one in Forty Pounds, whereof the Executor payeth 
but Ten Pounds, and nevertheleſs taketh an Acquittance of the 
whole Forty Pounds; this Acquittance ſhall not prejudice any other 1 Brook tit. Aſſets, 
Creditor, but for Ten Pounds only *. „ . 1. & tit, Execs 
If there be Two Creditors in equal Degree, and both ſue, if the * 5. 
Executor doth by Covin help that Creditor which began his Suit laſt 
to his Judgment or Execution firſt, and there be no Aſſets left to 
pay the other Creditor; he muſt be ſatisfied out of the Executor's 
own Eſtate, if this Covin be proved againſt him. But the Confeſ- 
tion of an Action by the Executor, where there is a real Debt, is 


no Covin: And ſuch Recovery by Confeſſion is a good Plea for the 
Executor 


K K k 2 


Lind. in c. ita quo- 
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Executor againſt another Creditor. 5 H. 7. 27. P. 39 Elis. C. jj; l 
Intrat. fo. 269. 41 E. 3. Fitz. Executor, pl. 68. 7 Eliz. Dy. fo.2;; M 

: 21 H. 7. Kelw. fo. 74. | 
Edecomb verſus Dee. Therefore where ſeveral Actions are brought againſt him of equal 
Vaugh. 8g. Nature, he may confeſs Judgment to which he will, and latisfy 
him firſt, unleſs 'tis in the Caſe of the King, where he is entity. 

led to a Debt on Record, as upon Office found, or to Fines and 4 

- arerciaments in his Courts of Record. | | 
So where there are ſeveral juſt Debts due on Bonds, the Executor 


may pay which he will, except a Suit is commenced ; but even in : 

fuch Caſe, if pending that Suit another Bond-Creditor brings an Ac. | 0 

tion of Debt againſt him, he may prefer which he will, by confeſ. t 

ſing Judgment to one of them, (tor he is not bound to ſtand out the t 

Suit) and he ſhall be firſt ſatisfied. | | 

Blmdeoill v. Love- An Executor procured another to ſue him for a juſt Debt, and 
. thereupon Judgment was obtained, which he pleaded to a former 
Action brought againſt him; and this was adjudged a good Plea, for 

an Exccutor hath Liberty to pay one before another, tho' he hath ly 

Notice of the Action; for tho in Conſcience all juſt Debts ought to of 

be paid, yet there may be ſome Circumſtances which may make it "= 

reaſonable, that one Creditor ſhould be preferred before another, as PT 

if he is Poor, Ge. th 

1 Vern. 369. After a Bill is exhibited in Chancery againſt an Executor, and the 

Bright v. Woodward. pending that Suit, he ſhall not be allowed any voluntary Payments 0 

C made afterwards to any of the Creditors, without Suit. "n 

1 Vern. 457- Neither ſhall a Judgment confeſſed by an Exccutor pending a | 
Surrey verſ. Smalley. Bill in Equity, be preterred in any Payment, nor allowed in Ac- 


count; | 
If an Executor or Adminiſtrator compound for 40 J. with one who 
hath a Judgment for 1001. this underhand Compoſition ſhall not 
prejudice any other Creditor who is a Stranger to it : For every 
Executor or Adminiſtrator ought to execute his Office lawfully in 
paying Debts, Duties and Legacies, in ſuch Precedency as the Law 
requires; and. an Agreement made between them and others ſhall 
not be to the Prejudice of a third Perſon, Lib. 8. fo. 132. Tur- 
ners Caſe. | 
A Man is condemned in Debt, and dies before Execution had; 
per Curiam, the Adminiſtrator or Executor is bound to pay this Debt 
upon Record before Specialties. Dy. fo. 80. I 
Morcover it is to be noted, that this hath been delivered and fe- 
ceived for Law, iz. that if (11) the Executor did pay with hi 
own Money ſo much of the 'Teſtator's Debts as the Value of the Te 
| Brook Abridz. tit. ſtator's Goods or Chattels did ariſe unto, and retain in his Hands the 
Aﬀſers,n.8.tir.Exec, the 'Teſtator's Goods or Chattels ; then ſuch Payment ſhould not 
n. 116, 150. tit: AG> prejudice the other Creditors to whom the Teſtator was indebted, 
Lind. in . it dd. but ſhould charge the Executor as Aſſets! : And therefore that it be- 
rundam. ver. ſibi hoveth the Executor to alienate the Goods of the Teſtator for Pay- 
de eſis Cam. ment of his Debts, if he would be ſafe from paying any more Debts I 
= Brook & Lind.ubi than the Goods of the Teſtator did extend unto m. Howbeit at thi 
ſupra. Quibus at preſent the contrary Opinion ſeemeth to prevail in this our Realm; 
Ul b. & 6 pref. namely, that the Executor paying the juſt Value of the Teſtators 
tam. n. 11, 12. C. Goods to the Creditors, may retain the ſame Goods in his Hand), 
de ure gelb. „ which neverthcleſs ſhall not charge the Executor as Aſſets u. 1 


n Dyer fol. 2. & fol. 
187. 5 
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Part VI. 


In an Action of Debt brought againſt an Adminiſtrator; it was the 
Opinion of the Court, that he might retain Monies in his own 
Hands of the Inteſtate, to ſatisfy a Debt due to himſelf. M. 11 | DES 
Jac. C. B. Bond and Green's Cafe. Godb. Rep. fo. 216. Lib. 5. fo. F 
29. Coulter's Caſe. OE e Nee. ING 
And ſo may an Executor. PI. 184. 20 H. 7. Keke. fo. 5 8. M. 2 
Eliz. Dy. 187. EE; | fs: | 
If the Teſtator be indebted to 4. by Bond in 20. if his Exccutors 
make a ſufficient Obligation to the Jeſtator's Creditor, and ſuifi- 
ciently diſcharge the Teſtator without Covin, they may retain the 
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* 


Goods for ſo much, and the Goods retained ſhall not be Aſſets in 


their Hands; yea though they have appointed alteribrem diem for 
the Payment of the Money P. | 


P P. 3 Eliz. C. B. 
| | ; Sta and Hut- 
chins's Caſe. Leon. fo 111, 112. Moor 260. S. P. Cro. Eliz. 120. 


S. brought Debt againſt F. S. as Executor to B. who pleaded ful- 
ly adminiſtred, c. to which the Plaintiff replied, that he had Goods 
of the Teſtator's to the Value of 200 Marks; which the other con- 
feſſed, and gave in Evidence, that he had paid as much of his own 
proper Moncy for the Teſtator's Debts, and ſhewed how. Reſolved, 
that it might well be given in Evidence, ahd that the Property of 
the Deccaſed's Goods by Payment of the Teſtator's Debts to the va 
lue of the ſaid Goods is altered; and the Property being altered to eee, v. Sackvile, 
the Uſe of the Deceaſed, it is a juſt Adminiſtration 9, BY We 2 = 
If a Teſtator mortgages a Leaſe for Years, and dies, his Exeeutors TD 
may redeem it with their own Money, and the Leaſe ſhall be Aſſets | 
in their Hands, for ſo much as the Leaſe is worth above the Sum * T. 52 Eliz. C. B. 
which they paid for Redemption of it r. | 2 | 22 
Now as concerning (12) Mortuaries, they are ſo called, becauſe be- 
fore the Reformation, they being left to the Church, were brought 
thither with the Corps at the Time when it was to be buried, and 
preſented to the Prieſt at the Funeral. F | 
This Word in thoſe Days was uſed in a Civil as well as in an Ec- Lindw. Lib. 3. tit. 
cleſiaſtical Senſe, for the Mortuary was paid to the Lord of the Fee, ) cp. a. 
as well as to the Prieſt; for if the Deceaſed had Three or more A- 
nimals of any Kind whatſoever, the beſt was reſerved for the Lord 
of the Fee as an Feriot, and the next beſt was for the Prieſt as 4 
Mortuary, which was certainly to be paid to him of whom the De- 
ccaſed uſually received the Sacrament whilſt living; and this was in 


a Recompence of a ſuppoſed Subſtraction of perſonal Tithes and Obla- 


tions. 2 2 
It was a Payment originally founded upon the Superſtition of Per- 
ſons apprehending themſelves in a State of Damnation for /ubſtrat7- 
ing Tithes, but it was due to the Clergy only from their own Pa- 
riſhioners, tho' now by an unwarrantable Manner they are demand- 
ed by Parſons of other Pariſhes, as the Corps paſſes thro' their reſpec- 
tive Pariſhes, and this by the Name of f Oboentions, (i. e.) from © Hob. 134. 
their Meeting the Corps, whereas that Word is applicable to all“! Nep. 13. 
Church-Duties whatſoever. „ 
But becauſe many Queſtions and Doubts had been made, not only 
of the Manner and Form of demanding Mortuaries, but alſo of the 
Quantity and Values thereof, it is enacted by Authority of Parlia- 
ment as fojloweth :. © No (13) Parſon, Vicar, Curate, Pariſh- * Star. 8:8. an. 23, 
* W Prieſt, Cap. 6: 


| 
} 


Mi 
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« Prieſt, ne any other Spiritual Perſon, nor the Farmers, Bailiff, 


c ne Lefſees, ſhall take, demand, or receive, of any Perſon or Per- 
ce ors within this Realm, or any Perſon or Perſons dying within 


- « this Realm, for any Mortitary or Corſe-preſent, ne any Sum oy 


« Sums of Money, ne any other Thing for the ſame, more thay is 
ce hereafter mentioned; me alſo ſhall convent or call any Perſon o- 
« Perſons before the Judge ſpiritual, for the Recovery of any ſuch 
« Mortuaries or Corſe-preſent, or any other Thing for the ſan, 
cc re than is hereafter mentioned; upon Pain to forfeit for every 
« Time ſo demanding, receiving, taking, or conventing or calling 
“ any ſuch Perſon or Perſons before any — Judge, ſo much 
2 2 as they ſhall take above the ſame limited by this Ac; and 
« over that, Forty Shillings to the Party grieved contrary to this 
&« Ati: For the which Forfeiture, the Party ſo gricved contrary 1 


c bis Aff ſhall habe an Action of Debt by Writ, Bill, Plain, 07 


c Information, in any. of the Kings Courts, wherein no Mager 


Laco, &c. ſhall be allowed. 


ee Firſt, (14) E is enatted; That no Manner of Mortuary ſhall ls 
ce taken or demanded. of any ſuch Perſon, whatſoever he be, which 
« at the Time of his Death hath no movable Goods but under tir 
c Falnue of Ten Marks, ; | 

« Alſo (15) that uo Mortuary ſball be given or demanded fron 
« henceforth of any Manner of Perſon, but only in ſuch Place os 4 
« Mortuary heretofore hath been uſed to be payed and given; and in 


© thoſe Places none otherwiſe but after the Rate and Form heredfter 


e mentioned. 5 | TE | 
© Ne (16) that any Perſon pay Mortuaries in more Places than 


= one, that is to ſay, in the Place of their moſt Dwelling and Hi: 


« bitation ; and there but one Mortuary. 


&« Nor (1 7) 720 Parſon, Vicar, Curate, Pariſh-Pr jeſt, or other; | 


« ſhall for any Perſon dying, or dead, being at the Time of bis 
« Death of the Palue of movable Goods of Ten Marks or more, 
&« clearly above his Debts payed, and under the Sum of Thirty 
« Pound, take for any Mortuary more than Three Shillings Hour 
« pence in the M hole. | 5 | 

« And (18) for a Perſon dying, or dead, beings at the Time of his 
« Death of the Value of Thirty Pound or above, clearly above his 
« Debts payed, in movable Goods, aud under the Value of Forty 
« Pound, there ſhall be no more taken and demanded for a Mortud- 

than Six Shillings Eight-pence in the M hole. 


2 7 
| 2 Jud (19) for any Perſon dying, or dead, having at the Time if 


* his Death of the Value in movable Goods of Forty Pound or above, 
5e to any Sum whatſoever it be, clearly above his Debts payed, there 
ce fall be no more taken, payed or demanded for a Mortuary, that 
« Ter Shilli "gs in the I hole. | 

* Provided, (20) That for no Woman being Covert Baron, u 
Child, tor for any Perſon wot keepins Houſe, any Mortuary le 
« payed, ne that any Parſon, Vicar, Curate, Pariſh-Prieft, or © 
ther, ask, demand, or take for any ſuch Woman, Child, or for © 


* y Perſon not keeping Houſe, dying, or dead, any Manner f 


« Thing or Money by Way of Mortuary. 


<* Ne alſo for any way-faring Man, or other that dwelleth not ne 


© aaketh Reſidence in the Place where they ſhall happen to die; but 


that the Mortuary of ſuch way-faring Perſons be aer 1 
3 | | Place. 
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* Places where Mortuaries be accuſtomed to be paid, and in Man- 


cc yer and Form, and after the Rate before-mentioned, and no other- 
« wiſe, in Place or Places where ſuch way-faring Perſons at the 
« Jie of their Death had the moſt Habitation, Houſe and Dwel- 
* Jing. places, and not elſewhere. 271 | 

« Provided (21) always, That it ſhall be lawful to all Manner of 


c Parſons, Vicars, Curates, Pariſh-Priefts, and other Spiritual 


« Perſons, to take and receive all Manner Sum of Money, or o- 
<« ther Thing, which by any Manner of Perſon dying ſhall fortune 
« to be diſpoſed, given or bequeathed unto them, pr any of them, or 
« zo the high Altar of the Church, this Act or any Thing therein 
© mentioned notwithſtanding. | 
« Aud be it, &c. That no Mortuaries or Corſe-preſents, or any 
« Sum or Sums of Money, or other Thing, for any Mortuary or 
* Corſe-preſent, ſhall be demanded, taken, received or had in the 
« Parts of Wales, nor in the Marches of the ſame, nor in the 
* Towns of Calice or Berwick, or the Marches of the ſame, but only 
* in ſuch Parts and Places of Wales, Marches and Towns afore- 
“ ſaid, where Mortuaries have been accuſtomed” to be talen and 
* payed: And in thoſe Parts and Places b Mortuaries or Curſe- 


a preſents, ne any other Thing for Mortuary or Corſe-preſent, from 

| c 5 7 f 

t henceforth ſhall be demanded, taken, received, or had, but 

A ter the Form, Order and Manner abone ſpecified in this preſent 
Act, and none otherwiſe, ne of any other Perſon or Perſons, than 


but only af- 


* is limited in this preſent Act, and none otherwiſe, upon Pain a> 
* boce contained in this preſent Act. 1 72 


ce Provided alſo, That it ſhall be lawful to the Biſhops ® of Ban- * Mortuaries are 
* gor, Landaff, St. Davids, and Saint Aſaph, and likewiſe to the eG Dion 
©. Archdeacon of Cheſter, to take ſuch Mortuaries of the Prieſts a, Recompence is 
« within their Dioceſes and Feriſdiftions as heretofore hath been tive k 3 


& accuſromed. 


tive Biſhops there- 
of by the Statute 


« Provided always, That in ſuch Places where Mortwaries have 12 Anne, cap 6. 


. been accuſtomed to be taken of leſs Value than is aforeſaid, that 


* no Perſon ſhall be compelled to pay in any ſuch Place any other 
* Mortuary than hath been accuftomed ; ne that any Mortuary in 
« ſuch Place ſhall be demanded, taken, received or had, of any ſuch 
* Perſon or Perfons exempt by this Add, nor in any wiſe contrary to 
« this Act, upon Pain afore limited. | | 
This Statute is now the ſtanding Law concerning Mortuarics; 
but before it was made, the common Opinion was, . they were 
only recoverable in the Spiritual Cnurt, and where Prohibitions 


were brought, it was uſual to grant Conſultations; for as Fjrzher- F. N. B. 


bert tells us, where a Cuſtom is alledged for the Payment of a Mor- 
tuary it ſhall be tried in the Spiritual Court, becauſe that Court 
had the original Juriſdiction in ſuch Caſes ; but others ate of -Opi- 
nion, that where the Cuſtom is denied, and that is ſuggeſted to the 
Court in order to obtain a Prohibition, that it hath been granted; 
therefore Prohibitions having been denied, and granted upon ſuch a 
Suggeſtion ; it was ruled by the Court of King's Bench, that where 
the Suit was in the Spiritual Court for a Mortuary, the Defendant 


| hould take a Declaration upon a Prohibition, and try the Cuſtom 


at Law. 3 Mod. 268. Proud verſus Piper. | 


And yet where a Vicar ſued in the Spiritual Court for a Mortua- Mart verf Gilbert 


F ry, the Defendant ſuggeſtcd for a Prohibition, that it was not by 4. 263. 


Cuſtom 


440 


VER of the Office of an Executor. Part VI 


tuary was due by Cuſtom, but they differ'd in the Perſon to whom 


Part. 1. fo. 185.b. 


is, becauſe a Mortuary is of the Nature of a Legacy, and termed in 


x Mortuarium eſſe 
legatum, nempe 
pro anima defuntti 


relictum, conſtat AS by F Orce of the foreſaid Statute. 


ex gloſ. in e. eon- 


querente, de — ex. & Hoſtienſ. ibidem, verb. mortuar. ideoque non ex aſſe, ſed ex illa parte qua 


dieitur pars defun 


Precedent in Co. Entr. 164. 


nnn. 


Cuſtom due to him, but to the Impropriator, and that he had paid 
it to him, and that the Statute had not taken away all Mortuariez 
but only ſuch as were not due by Cuſtom, which Cuſtom is to be 
tried at Common Law; but the Prohibition was denied, for that 
the Spiritual Court may hold Plea of Mortuaries notwithſtanding 
this Statute, for that takes away thoſe Mortuarics only which wer 
not payable by Cuſtom ; now here it was admitted, that a Mor. 


it was to be paid, and the Statute enacts no new Thing, but leaye; 
Mortuaries to be paid as before. | 

A Mortuary was formerly uſed to be paid by the Executor- next 
to the Heriot, and before the Debts. Fleta, lib. 2. c. 50. Bratig, 
lib. 2. fo. 60. Britton, fo. 178. Inſt. part. 1. fo. 185. b. 

If a Man be ſued in the Spiritual Court for a Mortuary, a Probi. 
bition will lie. Dock. & Stud. lib. 2. c. 55. Though it appearcth 
by the Statute 13 E. 1. commonly called Circumſpecte agatis, that 
Mortuaries are ſuable in the Court Chriſtian. In antient Time, 
if a Man died poſſeſſed of Three or more Cattel of any Kind, the 
beſt being kept for the Lord of the Fee as a Heriot, the ſecond wi; 
wont to be given to the Parſon in the Right of the Church. Jy 


But here it may be demanded, whether the Mortuary ought to 
be paid before the Goods be divided amongſt the Wife and the Chil. 
dren, (where ſhe hath a Widow's Part, and they filial Portions, by 
the Cuſtom of the Country ;) or it ought to be taken out of the 
Dead's Part only. To which Queſtion anſwering, I hold it more 
agreeable to the Civil and Eccleſiaſtical Law, that it ought to be 
ſatisfied out of the Dead's Part, after the Diviſion of the Deceaſed 
Goods, according to the Cuſtom of the Country: And my Reaſon 


Law the principal Legacy. Now ſeeing it is clear that Legacics are 
to be paid out of the Dead's Part, therefore the Mortuary is to be 
paid out of the ſame Part *; yet before any other Legacics, and 
without any Defalcation, as well for that it is a principal Legacy, 
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i, ſolvendum; nec patitur defalcationem, maxime propter Stat. inde edit. 


Upon the whole Matter, Mortuaries are ſuable in the Spiritual 
Court, tho ſome have been of Opinion, that ſince by tho Statute 
the Sum is made certain, where by Cuſtom a Mortuary is to be 
paid, that an Action of Debt may be brought for that Sum, becauſe Wi 
the Statute hath made it a Duty, and therefore the Law will g,, 
a pom Remedy to recover it; but ſuch Action was never jet 
brought. | . 
But an Action of Debt hath been brought againſt a Viear for ti 
king more for a Mortuary than is allowed by the Statute, by whici 
he forfeits ſo much in Value as he took more than is limited by 
that Statute, and Forty Shillings to the Party grieved. Sec the 
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6. XVII. Of making an Account; and firſt, of the Ne- 
ceſſity thereof. 


1. Divers Reaſons wherefore Execnutors are to account. | 
2. Whether the Executor be ſubject to account, being releaſed by 
the Teſtator. | 


E RE it may be conſidered m, how needful it is that Exe- = Super hac mate: 
cutors ſhould be accountable; to whom the Account is to 90 over . 
de made, within what Time, in what Manner, and what Effects ult. vol. $. novifſi- 
the ſame hath. | Olde * wh Jo 
How (1) requiſite and needful a Thing it is, that Executors ſhould ti. 835. 
be charged with the rendring an Account; the unfaithful Dealing of 
Executors, to the utter undoing of many fatherleſs and friendleſs 
Children, is a Proof over-well known n. Surely, if it ſtand with * Argument. a 6. 
Reaſon, that Stewards, Receivers, Bailiffs, 'Tutors, Factors, and 3 = 
ſuch as have to deal for other Perſons, ſhould be accountable of cblig. yy 
their Stewardſhip and Offices ; with great Reaſon may it be main- , Jo. de Canib, in 
— ſhould be ſubje& to account rather than d. C. noviſſimum, 
they ; for they for the moſt Part have to deal for ſuch as be living, n. 1. Menoch. de 
who may have an Eye to their Doings; but an Executor hath to — jud. 1. 4. Caſs 
deal for a dead Perſon, who neither can ſee nor hear if his Execu- 
tor deal unjuſtly. Again, if the Executor have well and faithfully 
executed his Office, and fully diſcharged the Truſt repoſed in him, 
what ſhould move him that he ſhould not willingly make a due 


Account thereof, and thereby obtain an Acquittance, and be deli- 


vered from the Burthen laid upon him p? On the contrary, if he » Jo. Olden. tra. 


have played the unjuſt Steward, in that Caſe ought he to be, urged — A ult. 
and compelled to make his Account, that his Fraud and Deceit be 

ing detected, he may be juſtly puniſhed, and others by his Puniſh- 

ment premoniſhed 9. By this alſo, that as well the Civil Laws « Oden. ubi ſupra. 


as the Eccleſiaſtical Laws be fo preciſe in making Inventories, we 
may learn the Neceſſity in making an Account; for if Executors 
were not accountable, the Uſe of Inventories were to little Pur- 


1 1 *?! + Jo. de Cantb. in 
To conclude, all equal Laws of every. well-govertied Common- © $ noviſimum. 
wealth have favoured the Execution of Teſtaments and laſt Wills 


of Men deebaſed, and have had ſpecial Care that they ſhould not 


be fruſtrated ; and therefore no Man can with ſafe Conſcience f | 
againſt the rendring an Account f. Inſomuch that if (2) the T eſta- c 01a. d. tract. tit 


tor ſhould diſcharge his Executor from making an Account; yet if 8. 
the Executor deal fraudulently, the Ordinary may in his Diſcretion 
exact an Account at bis Hands, for the Reformation of ſuch Fraud t. gioſa. verb ratios 
for tas 3 
ö which 
ited by 4 
Sec tue 


t Lind. in e. reli- 
For it is not to be preſumed that the Teſtator, in granting to the dem. de teſtam. 

Executor Immunity from making an Account, did think that the ay — 
Executor would deal unjuſtly and fraudulently u, and ſo did not par- in magna 15 in 
don any ſuch Injuſtice and Fraud, whereof he had no Conceit &; Legatin. liderrat. 


but rather hop-d that the Executor would diſcharge his Office with ” — 


4 all Fidelity, fo that there ſhould not need any Account, and in that e locis ſupe- 
KReſpect only (I mean in the Caſe of his F idelity) did acquit him «Lin. Jo.da Canth, 
upra. | 


from rendring an Account v. | 


ubi ſupra, 
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1 Jac. 2. c. 17, By a Statute made uno 1 Fac. 2. tis enacted, That an Adni. 
niftrator ſhall not be cited to give an Account of the perſonal fat: 
of the Inteftate, otherwiſe than by an Inventory, unleſs it be at t 
Inſtance of ſome Perſon in Behalf of a Minor, or of one ho- 
wing a Demand ont of ſuch perſonal Eſtate, as Creditor, or nx 
+ of Kin. 

Now ſince the Inoentory ſhews with what he is charged, ſo the 
Account to be given by him muſt be his Diſcharge, and that i; 
what he can prove to be laid out in Funeral Expences ; the Charges 
in making the Inventory; and where there is an Executor, the 
Charges of proving the Will, the Payment made of all juſt Debrs and 
Legacies ; ſuch an Account will diſcharge him of all Suits in the 
Spiritual Court, but not of Suits at Common Law, for there every 

Particular muſt be again proved. 
1 Inſt, 90. 5. My Lord Coke tells us, that in his Time it was attempted in 
Parliament to give an Action of Account againſt the Executor; f 
| Guardians; but it could never be effected; this is now done by the 
4 & 5 Anne, e. 16, Statute 4 Anne, by which tis enacted, That an Account hall li 
part. 45. againſt an Exccutor or Adminiſtrator of a Guardian, Bailif, v 
Receiver, &c. and the Auditors ſball examine the Parties on Oath, 
onable by the Cburt, by the Par 


and ſhall be allowed as thought reaſc 
ty, on whoſe Side the Balance ſhall be. 


6. XVIII. To whom the Account ought to be made 


1. The Account is to be made to the Ordinary. 
2. Whether the Account is to be made to the Creditors or Ly 
3. Whether the Account is to be made to the Co-Executor. 


. | "HE (1) Account is to be made by the Executor to the Bi 
© Clem. Une de L. ſhop or 9 to whom the Probate of the Teſtament apper 
teſt. e. Star. f. & taineth f; who therefore not unaptly may be termed the Executor 
poſtq. de teſtam. l. of Executors, becauſe he examineth the Account of every Execu- 

tor; and the Father of the Fatherleſs, for that to poor Orphans he 


. — _ 
Cant- Jo. de Canib. J _—_ * 
— ult. vol. 2. is inſtead of a Father *, in providing how they may maintain that 


partic. 6. novif- which is left unto them by the Teſtament of their Father or other 

mum. Per. L. nulli. Perſon d ſod 

C.deEpiſ.&Cleric, © £T10N deceaſed. | . 

Jo. deCanib.ind. And though (2) it ſeemeth that the Executor is not bound to 

$ noviſſimum. n. 9. make an Account to the Legataries or Creditors extrajudicially *; 

Jo. de Canib. in yet I ſuppoſe that at the Inſtance of ſuch Legataries and Creditors 

d. $. noviſimum. he may be compelled to render an Account to the Ordinary jd. 

x Per ea que infe- cially . | „ 

co 2 » To (3) this Queſtion, whether an Executor be bound to make al 
Fart 9 20. Account to his Co-Executor, it is anſwered, That extrajudicial 


„ Lind. in d. e. tar, an Executor may exact an Account of his Co-Executor, but not u IF 
iT Toft. ed 


L & poltq. verb. Judgment y; but the Ordinary may call them both, or either 
rationem, in fin. them t . di ial A 2 
gloſſ. ibidem. » do à ſudici ccount ©, 
L. 2. de adminiſt. 
tut. C. Lind. ubi ſupr . 


7 LE ET ITN 8 
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lar Account 4; and fo in divers Reſpects the Law hath appointed 


WH 
$8 
3 
. 
25 
— 
* 
3 
. 
0 
N 
. 
* = 
Ay | 
= | 
3 | 
i 
3 
7 
. 
1 t 
. 
4 
29 
5 
+1 
28 
1 
2 4 


penſæ, conclu 


q 7 £ 
r W 
N 


Behalf. 


w. - 2 * — 


— — — 


Part VI. Of the Office of an Executor. 1 443 


$. XIX. Of the Time of the Account. 


1. The Time is left to the Diſcretion of the Ordinary. 
2. Of the general and particular Account. | 


HE (1) Time appointed for making the Account ſeemeth to 
be arbitrary, that is to ſay, left to the Diſcretion of the Or- 
dinary 2. And (2) altho' it may ſeem that the Executor ought not * Text. in c. Stat. 


to be called to a general Account of his whole Executorſhip, before i 


he have had ſufficient Time for the Performance of the Will d, cial. cont. Cant. 


(which is a Twele-month e ;) nevertheleſs in the mean Time, if LS 3 2 4 
the Executor do not adminiſter faithfully, or if the Ordinary think cngrue, & verb. 
it convenient, the Executor may be compelled to make a particu- 5 reddere. 

+» NN, C. de E-· 
piſ. & cler. Boi. in 
Cc. tua. nobis. de 
teſta. extra. Covar. 
in c. 3. eod. tit. 4 Lind, in d. e. Stat. verb. congrue, & verb. rationem reddere. Jo. de Carib. de exec. 
ult. vol. $. noviſſimum, q. 10. 


the Time diverſely. 


But whatſoever the Law hath determined herein, it is for the 
moſt Part every where within this Realm obſerved, that the Exe- 
cutors promiſe to the Ordinary, by Virtue of their Oath, to make 


a true and perfect Account whenſoever they ſhall be thereunto — 
called by the ſaid Ordinary ©; and therefore may be called to a Text. in d. g. 
general Account within the Year f; yet I refer the Reader to the ſtquam. 


count w | der to The f Jo. de Athon. 
ſeveral Stiles of ſeveral Courts, for his farther Information in this 2 in Legatin. li- 


rtat. verb. approb. 


g. XX. Of the Manner of making an Account. 


1. What Proof is requiſite in the Account. 
2. Of the Diſtribution of the Reſidne. 
3. Of the Office of the Ordinary in the Account. 
4. What Manner of Expenices are to be allowed to the Executor. 
5. Of the Citation in the Account. | 


IF we reſpect what is to be performed by the Executor who ma- | 
keth the Account s; he is not only to declare what Goods and s De forma redden- 


Chattels belonging to the Teſtator he hath received h, and what di rationem præ- 
{ Debts and Legacies he hath paid for the Teſtator i, and to (1) make dare Alden. in 


: > Trad. de execut. 
due Proof of every Payment, that is to ſay, of leſſer Sums by his ulr. vol. tir. 8. & 


Oath, and of greater Sums by other Proofs k, ſuch as the Ordinary ps de arb. 
ſhall allow 1 ; but alſo if (2) any Thing do remain of the ſaid “ Nidlineus in 


6 f » Molineus in con- 
Goods and Chattels m the Funerals together with the Debts and ſuetud. Parif. 5. 6. 
Legacies ſatisfied and diſcharged n, the ſame ought to be diſtributed, #975: 2: 18. 
and converted i pios uſus . Neither ought the Executor to ap- Jo. And. in ad- 

E | dic. ad Specul. de 

Inſtr. edit. & nune vero. verſ. quid fi executor. Lind. in e. ſtatutum. verb. reddere rationem. lib. . provin. 
eonſtit. Cant. Jo. de Athon. in Legatin. libertat. de executor. teſtam. Maſcard. Tra&. de probac. verb. ex- 
722. Menoch. d. caſe 209. Old. de exec. ult. vol. tit. 8. Maſcard. de probac. concluſ. 


1 — L. cum ſervus. ff. de cond. & demon. " Magn. char. e. 18. o In c. ſtatutum. 6. ſtatuimus, 
Je teſta, lib. z. provincial. conſtit. Cant. c. cum tibi. de teſta. extr. Plowd: in caſ. inter Norwood & Read. 


Dock. & Stud. lib. 2. cap. 10. circa medium. 


. 1 | ply 


= = — an A® = 
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' « Menoch d. caſe Debts, or Legacies 1; but alſo to have Regard what manner of Fx. 


ſtatuimus. Old. d. mination of the ſaid Account, the Ordinary finding the ſame to he 


— 


ply any Part thereof to his own private Uſe, more than is given hin 
by the Teſtator, or which the Ordinary ſhall allow him for his La. 
Text in d. $. ſta- bour, or for the like Conſideration P. But of this Diſtribution of 
— gage the Reſidue (in pios uſus) there is but ſmall Uſe in theſe Days a, | 
ſupra ſeripſi ead. well for that the Reſidue is commonly left to the Executors; 3; 
part. $. 1 in fin. alſo for that Executors are afraid that ſome unknown Debts due 
by the 'Teſtator ſhould afterward ariſe, and ſo may be compelled to 
pay the fame out of his own Purſe. | 

If we reſpe& (3) what is to be performed by the Ordinary in the 
Making of this Account, I fuppoſs that it doth appertain unto his 
Office, not only to examine the Account, and to ſee whether the 

ſame be rightly calculated, and whether the Accountant do char 
himſelf with the Receit of the whole Goods and Chattels of the 
Teſtator, and how much he hath disburſed, either for Funeral; 


209. Old. 4. tit. 8. pences the Accountant requireth to be allowed unto him; for (, 
delicate Expences are not to be allowed, but honeſt and moderate 
r d. e. ſtatutum. 6, according to the Condition of the Perſons 7. And after due Eu- 
* true and perfect, may pronounce for the Validity thereof, and ſh 
acquit the Executor 60 far forth as appertaineth to the Eccleſiaſtical 
De qua re atten· Court f, But if, upon the Examination of the ſaid Account, it d 


— Tri appear that the Executor hath not dealt faithfully, the Account is 


tVide infr. g. prox. to be rejected A | | 2 
Levan s Caſe. The Ordinary may call an Adminiſtrator to Account, but he cat- 
not compel him to diſtribute the Surplus of the Inteſtate's Goods; 
'tis true, he was to account when required, but was not bound to 
do it before he-was lawfully cited, and by Conſequence could not 
be cited ex officio; all which appears by the Condition of the 
Adminiſtrator's Bond to the Ordinary before the Statute 22 Cur. 2, 
22 & 23 Car. 2. but by that Statute tis enacted, That all Ordinaries having Power 
c. 10. Anno 1620. f grant Adminiſtration, ſball tałe Bonds with Sureties in the Name 
of the Ordinary, with a Condition to exhibit a true Inventory of 
(i. e.) Theſe Words the Goods, &c. and truly to * adminiſter the ſame according ti 
_ be confirned in Laer, and to pay the Reſidue as the Ordinary ſhall direct, who hath 
orimging in Bs Pocrer to call the Adminiſtrator to account,” and to order a Diftri 
bution of the Surplus, after Debts, Funerals, and juſt Expencer 
allowed, and to compel the Adminiftrator to pay the ſame by the 


Eccleſiaſtical Laws. 
_ 8 s C. . After this Statute Debt was brought on a Bond, conditioned for 
(314 the Payment of 3oo J. wherein one Broten was bound to the Arc 


biſhop, that the Adminiſtrator of T. S. ſhould truly adminiſter and 
exhibit a true Inventory of the Inteſtate's Eſtate, and to give a ju 
Account of his Adminiſtration, Gg. the Dgfendant pleaded that he 
had exhibited a true Inventory, and given a juſt Account ; the Plain 

tiff replied, that the Inteſtate owed 200 J. to E. G. by Bond, and 
that his Goods to that Value came to his (the Adminiſtrator") 
Hands, and aſſigns the Breach in not paying that Debt; and upon! 
Demurrer to this Replication the Plaintiff had Judgment; but " 
was reverſed in the Exchequer-Chamber, becauſe the Breach wi 

not within the Meaning of the Condition of that Bond. 
Salleld, who reports the ſame Caſe, tells us, the Queſtion was 
whether an Adminiſtrator was obliged by the Bond to account 
fore he was cited ; and that it was adjudged, that any Perſon % 

4 | 
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by Law is entitled to a diſtributive Part, may in Conſequence ſue 
for an Account, as a Legatee might before the Statute, for the next 
of Kin is a Legatee by the Statute ; now before the Statute, the Ad- 
miniſtrator was to account when required; but ſince the Statute, 
the Condition of the Bond is to account at a certain Day, which he 
muſt do at his Peril, and without beim cited; but then his Account 
is not examinable, unleſs controverted by ſome Perſon who hath 
an Intereſt ; ſo that the Condition of the Bond is to account, and not 
to pay the Debts of the Inteſtate ; therefore the Bend [ſhall not be 
aſſigned or put in Execution, and a Breach alledged for Non-pay- 
ment of a Debt, for that was never intended by the Condition. 
Now whether (5) we reſpe& the Office of the Accountant or of 
the Ordinary, this is perpetually to be obſerved, that the Creditors 
to whom the Teſtator did owe any Thing, and the Legataries to 
whom the Teſtator did bequeath any Thing, and all others having 
Intereſt, are to be cited to be preſent at the Making of the ſaid Ac- | 
count u; otherwiſe the Account made in their Abſence (and they ne- Specul. de taitr 
ver called) is not prejudicial unto them x. | edit. g. nune vero 
in d. c. ſtatutum. $. & poſtquam. verb. ordinarius. L. de unoquoque. ff. de re jud. &D Did. K pr. 
ead, part. $. 14. N 5 eier 


g. XXI. Of the End and Effect of an Account. 


1. The Making of an Account ordained in favourable Regard of 
JTieſtament n. 5 15 8 

2. The Effett of a perfect and juſt Account. 

3. The Efftt of an unperfect Account. 


f | "HE (1) End for which it is ordained, that every Executor 

ſhould be ſubje& to make an Account, is this, that the law-= 
ful 'Teſtaments of them-which depart this Life ſhould be fully ac-_ 
compliſhed, according to their true and honeſt Intents; and that the 
Occaſion of defrauding. the dead Man, and miſpending his Goods by 
unhoneſt Executors, might be prevented Y. 


7 Jo. de Canib. | 
2 | | 5 Tract. de exec. ult. 
vol. $. noviſſimum. Jo. Olden. eod. Tradt. tit. 8. & ſupr. ead. part. $. 17. 


The (2) Effect which ariſeth of a true and juſt Account is this; 
the Executor having well and faithfully performed his Office, and 
made his Account accordingly, ought to be acquitted and diſcharged 
from farther Moleſtation and Suits, as one that hath fully admini- 
ſtred and finiſhed his Office 2; neither is he to be called by the Or-, Mencch. d NY 
dinary to any farther Account . | 209. in fin. Brook 


p73 1 25 25 Abridg. tit. admi- 
niſt. n. 14. FL L. Semel. C. de Apoch. Olden. de exec. ult. vol. tit. 8. n. 17. 


But this final (3) Diſcharge and Acquittance cannot be obtained, 
until the Executor have fully adminiſtred and accounted. And if 


ahy inferior Judge (I mean under the Degree or Dignity of a Bi- 

ſhop) do grant unto any Executor Letters of Acquittanèe or final | 
2 N a lawful Account of full Adminiſtration and faith- BY 
ul Execution be made, that Judge is ipſo facto ſuſpended ab in- 4 

greſſu Eccleſiæ by the Space of fix Went b. Beſides that the Ac- li ay 8 on 


quittance it ſelf doth not benefit the Executor, when it appeareth fit. Cant. in fin. 


that he hath not fully and faithfully adminiſtred e. W 


verb. acquietanc ia- 


9. XXII. rum, 


2 — 
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F. XXII. Of che Executor refuſing the Executorſhip, 
and what he is to take Heed of. See antea, Cap. 2. 


1. The Executor reſolved to refuſe, muſt not meddle as Exe. 


cutor. 
2. I ho is ſaid to meddle as Executor, or not. 


F the (1) Executor named in the Teſtament reſolve not to ſtand 

to the Executorſhip, but to refuſe the ſame ; then muſt he be- 

ware that he do not adminiſter the Goods of the Deceaſed as Exe. 

tor; for having once adminiſtred as Executor, he may at any Time 

i Panor. in e. Jo- after be compelled to undergo the Burthen of an Executor d, and 
hannes Boi. in e. alſo may be ſucd as Executor by the Creditors of the Teſtator; 


— de reſts. though he cannot ſue others as Executor, for that he hath not the 


Perkins tit. teſta- Will under the Ordinary's Seal ©. 


ment, fol. 93. Plowd. 
in Caſe, inter Greisb. & Fox. Brook tit. exec. cap. 49. 


A (2) Man is then ſaid to adminiſter as Executor, for that there- 

by he may be compelled to ſtand to the Executorſhip, when he 

fL. pro hæred. ff. doth perform thoſe Acts which be proper to an Executor f; as to 
de acquir. hzred. pay the Debts due by the Teſtator, or to receive any Debts due un- 


1 to the Teſtator, or to give Acquittances ſor the ſame é, with other 


tit. 9. n. 18. ſuch like Acts h. 

s Maſcard. de pro- g , x 
bac. conel. 44. n. . 29. 45. Fitz. Abridg, tit. executor, n. 38. h Aditio hereditatis quomodo probatur co- 
pioſe Maſca. Trat. de probac. qui per multas coneluſiones hanc materiam proſequitur in verb. aditio. 


<3 Vin. cap. 6. By the Statute 43 Elis. tis enacted, That if any Perſon ſhall 
obtain Goods or Debts of the Inteftate, or by Fraud releaſe ur diſ- 
charge Debts due to him, as by procuring a Stranger who is poor to 
have the Adminiſtration granted to him, and with an Intent to ol. 
tain the Inteftate's Eſtate, and not upon any valuable Confideration, 
or in Sati faction of juft Debts, anſwerable to the Value of the 
Goods or Debts ſo obtained, he ſhall be charged as Executor de fon 
tort, to the Value of theſe Debts or Goods; howbeit, he fhall be al- 
lowed ſuch reaſonable Deduftions, as other Executors or Adminiſtra- 
tors ought to have. 8 
There are ſeveral Acts which amount to an Fxecutorſhip de ſor 
tort, as may be ſeen in many Inſtances following, and generally b) 
all Acts of Acquiſition, Transferring, or Getting the Poſſeſſion of an 
Goods or Eftate of the Deceaſed ; but not by Acts of Piety or Chi- 
rity, ſuch as providing Neceſſaries for his Children, or by feeding 
and preſerving his Cattle, by repairing any of his Buildings in De- 
lay, or by taking an Account of his Eſtate, or making an Inventory 
of his Goods, 5 Po 5 ſeen ee 4 | : 

i Now as to the Poſſeſſion of his Goods this Caſe happened; opt 
| gs had the Poſſeſſion thereof, without doing any Act as an Executor, 
1 Roll. Abr. 918. either by paying or receiving Debts or Legacies, or in any wiſe 
diſpoſing the ſaid Goods : It was the Opinion of Dyer, that the bare 


Poſſeſſion of the Goods made the Perſon Executor de ſon tort, ” 
: caul 


GP we . ˙ „ 


Hands after he hath aſſumed upon him the Charge of executing the 
| Teſtator's ſaſt Will ®, And here alſo it is to be noted, that a Man = Do. Cake ubi ſup. 
| ſhall be charged as Executor of his own Wrong, which takoth into 
| bis Hands any of the Goods of the Deceaſed, although the 'Teſta- 
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cauſe by that Means the Creditors had Notice whom they might 
ſue ; but my Lord Rolle in abridging that Caſe, tells us, that it did 
not, for if an Action ſhould be brought againſt him as Executor de 
ſon tort, he might diſcharge himſelf by ſpecial Pleading, ſhewing 
how and in what Manner he intermeddled. | 5 
It muſt be admitted that if a Stranger (one I mean who is neither 
Executor nor Adminiſtrator) ſhall aſſume upon him the Office of 
an Executor or Adminiſtrator, by uſing the Goods of the Deceaſed, 
or by taking them into his Poſſeſſion; this is a ſufficient Adminiſtra- 
tion to charge: him as Executor of his own Wrong, whereby they, to 
whom the Teſtator was indebted, may recover their Debts againſt 
him; if there be no other Executor or Adminiſtrator, who hath 
ved the Will, or adminiſtred the Goods of tho Deceaſed, againſt 
whom the Creditors may have Action for the Recovery of their E. 
Debts i. But when the Will is proved, or Adminiſtration granted, po, Coke lib. 5; 
and they intermeddled ; in this Caſe, albeit a Stranger take the De- relationum, fol.33, 
ceaſed's Goods into his own Hands, challenging them for his own, 54 in Read: 
and do uſe and diſpoſe them as his own, yet this doth not make | 


him Executor of his own Wrong by Conſtruction of Law; becauſe 
there is another Executor of Right, whom the Creditor may charge, 


and againſt whom he may bring his Action x. And thoſe Goods i Remedium brat» 
which the right Exccutor taketh forth of the other's Poſſeſſion, af- narium facit cef- | 
ter he hath adminiſtred, are Aſſets in his Hands I. And yet for all — —̃ — 


this, albeit there be an Executor which doth adminiſter, yet if the aurilium ordinari- 


ae . — 
Stranger take thoſe Goods, and claiming to be Executor, pay Debts = 3 


1 receive Debts, or pay Legacies, and intermeddle as Executor; gyac, L. in can 
| there, becauſe of ſuch expreſs Adminiſtring as Executor, he may be el. 2. de miner. F. 
charged as Executor of his own Wrong, although there be ancther, Do. Ooh wþi 


Executor of Right ®; as in the former Caſe, where he doth take = idem. unde f- 
the Goods of the Deceaſed, before the right Executor hath taken bi imputet, quis 
upon him the Exccutorſhip, or proved the Will; in which Caſe he — — 
is chargeable as Executor of his own Wrong, whereas the right Exe- prefſa noceor, que 


cutor ſhall not be charged but with thoſe Goods which come to his 4. 40 — 


tor were indebted unto him, and he only intending to ſatisfy his'own 


D dt, doth take and retain ſo much of the Deceaſcd's Goods as doth 

| <ountervail his Debt, and no more oe; for he may not be his own „ pg. Coke lib. 5 
| Carver in this Cafe p, becauſe of the great Inconvenience and — 
| furcn which otherwiſe would inſue; for then, whenſocver any died C9). Caſe. 


Nemini licet ſbi 


| indebted more than his Goods would extend to diſcharge, every of jus dieere. Luni. C. 
the Creditors would ſtrive to ſatisfy himſelf firſt, and by Force or Nequisineaui. ſan. 
| other Means bar the reſt from their Right, contrary to Right 4. « Nemo ex dds 


| N vor- 
tare commodum. L. 1. ff. Imo fraudibus & dolis omnibus modis occurr. C. ſedes. — 


But in ſome Caſes, though there is an Execztor de ſon tort, yet Whitmore v. Porter, 


{ [he ſhall not be charged as ſuch, becauſe that W may be purged * Gr. 88. 
| \by a ſubſequent and lawful Adminiſtration ; La a or 


poſſeſſed her ſelf of the Inteſtate's Goods as Executrix de ſor tort, 
and the Son afterwards took out Adminiſtration, and paid the Debts 
| as 


Alex. in L. ult. $. 
jure deli. quæ opi- 


nio communis eſt, adverſus Bar. & ejus ſequaces, ut refert Maſcard. de probae. eonel. 48. fed cum diſtine 
tione, ut ibi per eundem. * Brook. tit. admin. n. 6. Tu autem vide Maſcard. de probac. concl. 44 


tit. cxecut. n. 165. tit. adminiſt. n. 42. 


* 2 


„ 


ee, e 
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as far as the perſonal Debts amounted, being to the Value of what 


his Mother had received, as well as to the Value of what he had 
poſſeſſod, being the Whole of the Eſtate ; then one of the Creditors t 
brought an Action againſt the Mother as Executrix de ſor: tort, ſhe I 
pleaded plene adminiftravit ; and all this Matter being found ſpe. 0 
cially, it was adjudged that ſhe was not liable to the Suit of the t 
Creditor, becauſe it was brought after Adminiſtration was granted Y 
to the Son; for in ſuch Caſe ſhe is liable only to him; and if ſhe 00 
—_— likewiſe be liable to a Creditor, ſhe might be doubly tl 
. char 6. I | 95 | in 
1 Vent. 349. But many Years afterwards the Chief Juſtice North held it rea. af 
ſonable, that an Executor de ſon tort might be doubly charged, both 
at the Suit of the rightful Adminiſtrator, and of the Creditor , a ad 
where ſuch an Executor had poſſeſſed himſelf of the Goods, and C 
Crreditor of the Inteſtate brought an Action againſt him, and had q ne 
Verdict and Judgment, and took the Goods in Execution; then the th: 
* *+*+ * rightful Adminiſtrator brought an Action of Trover againſt him for 3 
the ſame Goods; and it was held, that the Execution thus executed o 
would not diſcharge him againſt this Action; tis true, it might dif. pro 
charge him againſt any other Creditor of the Inteſtate, and he might 
„ e - Plead Rien inter manes, but not againſt the rightful Adminiſtra- WWF 1 
. tor, for no Man ſhould intermeddle with another's Eftate, without fon 
, any Manner of Right. | 9 | ful] 
But if a Man do thoſe Acts which are not proper to an Execu- that 
, tor, he is not ſaid to have adminiſtred as Executor to the Effect a- is pt 
'r Maiitic, de con- foreſaid t; as, to feed the Cattle of the Deceaſed, leſt they ſhould Is 


ect. alt. vol. lib. periſh f, or to take into his Cuſtody the Goods of the Deceaſed, to mai 


7 1 * — . the End they may be ſafe from being ſtolen or purloined t; or to tis N 
-Firzherb. tit. exec. diſpoſe of the Teſtators Goods about the Funerals * ; for theſe be mw 
n. 4 Deeds of Charity common to every Chriſtian, and not peculiar to 

t d. L. pro hærede. | . N ry 3 pee . 

. u Ead. L pro ber. an Executor x. Likewiſe to make an Inventory of the Goods of liabl 
& ibi DD-Lind.in the Deceaſed, is not to adminiſter as Executor ); or to deliver to tor, 


25 5 r. the Wife her convenient Apparel 2; or to take the Teſtators Horſe 


Brooktit.adminiftr. and ride him, or to uſe him as his own, ſuppoſing him not to be 
2. % hoe. C. the Teſtator s, but his own ; or to take of the Goods of the 
unde legit. d. I. Teſtator by his lawful Gift b. And generally, whoſoever as a mere 
— 3 — Treſpaſſer entreth on the Goods of the 'Teſtator, whether it be to 
Ment. ds conjot; Things living, as Horſe, Kine, Sheep, or dead Things, as Pots, Pans, 
alt. vol. lib. 12. tit. Diſhes, converting the ſame to his proper Uſe, and not to the Uſe 
N. 15..Jab S of the Teſtator, as to the Payment of the Teſtator's Debts or Le- 


fin autem. C. de gacies, doth not adminiſter as Executor ©, 


n. 46, &c. Dyer fol. 166. Brook tit, admin. n. 28. Hue pertinet * ſeriptum reliquit Maſcard. de 
probac. concl, 45. n. 46. Kc. Brook tit. execut. n. 162. Maſcard. d. concl. 45, n. 29. Kc. Brook 


Which former Concluſions are generally true, whenas another 
it named Executor, and as Executor hath intermeddled with 
the Goods of the Deceaſed ; for then he which did without Au 
thority take the Goods of the Deceaſed into his own Poſſeſſion, 0! 
diſpoſeth thereof to his own private Uſe, ſhall not be ſubjea to 

be ſued as Executor of his own Wrong by the Creditors of the 
| Deceaſed, ſeeing they have Action againſt the right Executor, an 


he again hath Action againſt the Occupiers of the ſaid Goods * 
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out Authority, as is aforeſaid 4. What if the Executor named in * Supra eod. 5. n. 
the Teſtament prove the ſame ? Whether is he thereby tied to ſa- 62. 3 e .. 
tisfy the Creditors of the Deceaſed, as one that hath adminiſtred ? 
It ſeemeth that he is not ©, unleſs alſo he pay the Fees due out *Labrig. dez caſes 
of the Goods of the Deceaſed. What if the Executor named in aa od 
the Teſtament do take the Goods to him deviſed by the Will ? "x0 3 gmt 
Whether is he hereby adjudged to have adminiſtred as Executor, and probatio teſtamenti 
conſequently tied to anſwer the Creditors as Executor? It ſeemeth 1 
that he is f, unleſs they had been delivered unto him by another; ne. 
in which Caſe it ſeemeth that he hath not adminiſtred to the Effect f d. Labridg. dez 
a Caſes, Sect. 19. n. 
aforeſaid. 1. fol. all. — 


Howbeit, in theſe Caſes and ſuch like, whoſoever feareth to be 
adjudged Executor adminiſtring 'of his own Wrong, the moſt ſafe 
Courſe is not to meddle at all, but utterly to abſtain from all Man- 
ner of Uſe of the Teſtators Goods; and namely, let him beware 


that he do not ſell any Goods, or kill any Cattle of the Deceaſed s b Brook tit admin, 


ITY] ; * F o * " : 0 8 2 : N. | 26, Quamvis 
jure eivili certo-certius eſt, eum qui res perituras, que videlicet ſervando ſervari non poſſunt, diſtraxit, in 
ea cauſa eſſe, ut pro hærede non geſſerit, quia hoc non adeundi animo factum eſſe præſumitur. d. L. 


pro hærede. 


It hath been a Queſtion whether there can be an Executor de ay of Norwich 
ſors tort of a Term for Tears, becauſe where a Man enters wrong- 1 
fully he is a Diſſeiſor, and not a Termor; but tis now adjudged, 3 Lev. 33. S. C. 
that there may be an Executor de ſon tort of a Term, and that he 3 Mod. 90. S. C. 
is puniſhable in an Action of Waſte. | 5 

For there being a lawful Term in Being, he in Reverſion cannot 
maintain an Action of Treſpaſs during that Time; and therefore 
tis reaſonable he ſhould have a Remedy upon: the Contract againſt 
him who claims a Title by that Contract, 1 5 

And as to an Executor of an Executor de ſor tort, he was not 
liable, for the Waſting or Converting any of the Goods of the Teſta- 
tor, at Common Law; but this is now remedied by the Statute 
30 Car. 2. by which he is made liable as their Teſtator or Inteſtate 30 Car. 2. 4. 1. 
would have been, if he had been living. — | | 
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| By what Means 
TESTAMENTS 
5 BY | | 


LAST WILLS 


become void. 


| 
= 1885 . Son 
| The Seventh Part. 


SECT. I. 


1. Teftaments loſe their Force two Ways. 

2. By what Means Teftaments are void from the . 

3. By 2 Means the Teftament, once good, is made void after 
wards. | 

4. How we may know when the Teſtament is void from the Be- 
grinning. | 


Itherto of thoſe Things which appertain to the Making and 


H Accompliſhing of 'Teſtaments: Now of ſuch Things as tend 
to the Diſſolution thereof. 


Tho' (1) the Means whereby Teſtaments and Laſt Wills do loſe 
« De quibus Vigel, their Force be many a: Yet they may be reduced to Two b. 


in ſua method, jur. 3 : : 
civil, I. 9. c. 5. cum ſeg. d Vigl. in tit. quib. mod. teſt, infir, Inſtit. 


The firſt is, when (2) there is ſome original Defect in the Teſta- 
ge — ff. ment ©; which may happen divers Ways: Either becauſe the Teſta- 
—— part z. tor is ſuch a Perſon as cannot make a Laſt Will d; or becauſe the 
* Supra part. 3. Things bequeathed are not deviſable by Will e; or becauſe the 
? Supra part. 3. Manner of the Diſpoſition is unlawful f; or for that the _ 
2 nam 


Fart VIE How Teftaments become void. 


named Executor is incapable thereof; or for ſome other Cauſe here- 

after expreſſed s. And ſuch a Teſtament or Laſt Will being void s Infra $. prov. 

originally, or from the Beginning, is called zullum, ſometimes in- berg yy. ſeg. uſque 

 juſtum, or Os fattum h. Þ _ Minſing, & vigl. 

The other Means is, when (3) the Teſtament or Laſt, Will, being in d. tit. quib. mod. 

free from original Fault, doth afterwards become void i. And this *** infir. Inſtit. 

alſo may happen divers Ways: As by the Making of a later Teſta- TIT es 

ment k; or by revoking or cancelling of that which is made I; or invir. - 


b Alteration of the State of the Teſtator m; or by forbidding or = 23 


hindering the Teſtator to make another Teſtament n; or if he that refs. infir. & infer. 


is named Executor will not, or doth become unable to be Execu- $14 , _ 
tor; and by many other Means more particularly ſhewed here- left. 44 K EE 
after PD. And this Kind of Teſtament which, once being good, be- 65. 15, 16. 
cometh void ex poſt Fucto, is ſometimes called ryptum, ſometimes 3 — 
irritum d. | fr. & infra, 
quem teſtari prohib. ff. & C. & infra f. 18. L. . f. de injuſt. rupt. & irrir. *. 2 10. -— 
7 laſs. 4. * reliquis 95 uſque ad finem. 2 Tit. de injuſt. rup. & irrit. teſtam. ff. d. $. alio. Inf. quib. 
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Touching the former of theſe void Teſtaments, foraſmuch as we 
have already declared who may make a Teſtament, what Thing 
may be diſpoſed, what Form is lawful, and who may be Executor 
or Legatary; and on the contrary, what Perſon cannot make a Te- 

ſtament, what Thing cannot be deviſed, what Form is not lawful, 
and what Perſon is not capable of an Executorſhip or Legacy; it is. 


a Matter of little Labour, and leſs Difficulty, by Examination of 
the Premiſſes, to collect and diſcern (4) when the Teſtament is ori- 
ginally void, either in Reſpect of the Teſtator, or of. the Thing be- 

ueathed, or of the Form of the Diſpoſition, or of the Perſon of 

e Executor or Legatary, Whereunto it may be added, that the 
Teſtament is originally void, or at the leaſt voidable by Excep- _. . 
tion, when the Teſtator is compelled by Fear *, or circumvented * Infra g. prox, 
by Fraud f, or overcome by immoderate Flattery *, to make the Thfra 6. 3. 
ſame. It is alſo void from the Beginning, ſometimes by Reaſon of * 
Error u, ſometimes by Reaſon of Uncertainty x, and ſometimes * Infra 6. 5. 
by Reaſon of Imperfection Y, and ſometimes becauſe the Teftator * 1 cum ſeq 
_ 1 teſtandi *, a Meaning to make his Teſtament 55 Fa by 

| 111. a 

Touching the other Kind of theſe Teſtaments, ſuch, I mean, as 
were good at the firſt, but do become yoid afterwards, we ſhall 
ſpeak more particularly hereafter, | f 
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6. IL Of the Teſtament made by Fear. 


1. Exception of Fear deſtroyeth the Teftament. | 
2. Whether this Exception be prejudicial to any other than to the 
Author thereof. | | 
3. What if the Teftament be confirmed with an Oath ? 
4. What if the Force be not of preſent Hurt? | 
5. What if the Teſtament be made after the Time of the Violence 
offered, and not at that inſtant ? 
6. Whether the Teſtament made by Fear be void ipſo jure. 
7. Vain Fear hindereth not the Validity of the Teſtament. 
8. The Teftament confirmed after Fear paſt, is good. 
9. The Teſtament is good, ſaving in Favour of the Author of thi; 
Fear, and his Complices. | | 
10. What if the Teſtator proteſt that he made his Teftament, he- 
ing compelled by Fear ? Mhether doth this Proteſtation make 


void the Teftament ? 


Nihil conſenſui. , TOthing is more contrary to free Conſent than Fear *. (1) There- 
—_ _ G fore that Teſtament is to be repelled which is made upon juſt 
quis aliquem refta- Fear b. Which Concluſion is diverſly both extended and limited, 


ri prohib. ff. Jaſ. & | | 
Sich. in Rub. fi quis aliquem. C. quamvis communi Doforum opinione, hujuſmodi teſtament. non fit ipſo 


jure nullum, ut per Graf. Theſaur. com. op. ꝙ teft. q. 23. Soarez. I. rec. ſenten. verb. teſtam. n. 56, 57. 


| The firſt Extenſion is, that the Teſtament made by Fear is une 
| fectual, not (2) only in Reſpect of that Perſon who put the Teſts- 


: —— —_ —— in Fear, but in Reſpe& of other Perſons alſo e; tho' ignorant of 
Par. in d. I. fin. that Fear wherewith the 'Teſtator was conftrained in their Behalf d. 

Boſſ. tract. var. tit. | 

de his qui prohib. aliquem teftari, n. 4. 4 Bar. & Boſſ. nbi ſupr. Contrar. tamen opinionem tenent al. & 


Sichar. in Rub. fi quis aliquem. C. Sed diſtingue, ut infra in limitac. 4. 


Secondly, The (3) Teſtament is overthrown by the Exception of 


Fear, tho the Teſtator did with an Oath confirm the ſame during 
* Quamvis de pa- the Fear . For where a Man being overcome with Fear, to the 
Qis. l. 6. End he may eſcape that Danger, doth ſwear to perform that Thing 
which he intendeth not with his Heart; this Oath doth not give any 
pb. in d e. quam. Strength to that Act f: But contrariwiſe, the Act is fo much the 
vis. d. jun, ul weaker, by how much the Suſpicion of Fear by this extorted Oath 
de jure jur.. 0 
extra. n. 8. declar. 4. is made the ſtronger. 8 
'Thirdly, (4) Not only that Teſtament is deprived of its Validity 
which the Teſtator is conftrained to make by preſent Foice and 
Violence, but that alſo where the Teſtator is but only threatned 
8 Sieber. in d. Rnd. with future Evils, being ſuch as may move juſt Fear e. Althoug 
Conn. by the Civil Law in other Reſpects, that is to ſay, of greater 0! 
drop. inftir. 4 lefſer Puniſhment of the Author of this Fear, there is great Di 
Gion. ubi tradit rence, whether he exerciſe Violence againſt the Teſtator, or Threat- 
quinque generame- nings only; as alſo whether the Violence be open or ſecret b: 0 
5 Sicher in d. Rub. Which Puniſhment we have no great Uſe in England, except it 


Jul. Clar.$. falfum. Forgery of Wills i. 
& criminal. 


q. 3. © Stat. Eliz,2, an. 5. c. 14. 


4 Fourthlj, 


— 


— 
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Fourthly, Albeit (5) the Teſtament were not made at the Time 
of the Violence or Threatnings executed, but afterwards; yet the 
Cauſe of the Fear ſtill enduring, it is of no more Force than if it 

had been made at the Time of the former Beating or Threatnings k. 2a in 4 ſi ob 
| | N b turpe. ff. de cond. 
indeb. Peck. tract. de teſta. chalag. I. [+ tit. 9. 3 


The Limitations of this former Concluſion are theſe. Firſt; The 
Teſtament (6) made by Fear is not void ipſo jure, but voidable by | 
the Help of Exception I. The Reaſon is, becauſe he that doeth an : Bar. in L. fin. ſi 
Act through Fear, doth after a Sort conſent m, that is to ſay, of quis alig. teſtari 
Two Evils he chuſcth the leſs nh, and is willing rather to make a Te- probes, - Ars in 
ſtament, than to incur the Peril threatned . And albeit ſome be = L. fi mulier. $. 
of this Opinion, that the Teſtament made by Fear is void ipſo jure; — ff. quod meg. 
and that in this Caſe a conſtrained Will is no Will, being rather 7:0- A Weltnd. in tir: 
luntas, than voluntas Þ : Yet the common Opinion is againſt them , quod met: cauſa. F. 


| | unleſs = 8 be not conditional, but preciſe, neceſſary, and j Vere 4e feel 
| inevitable 7. | | | crea. f 17. requifat; 
; T db c. + Valg. d. 6 15, 1. 4. Grail, The 4 4 i, g 
is ali teſt. ib. C. 4 Vaſq. d. 6. 19. n. 5. Graſſ. aur. com. op. 5. teft, q̃. 83. Soarez. eod. 1. 
— te "2-96, 57. Mantic. de conjeth ult. vol. I. 5 tits 3. I. 2. tit; 7. Qua — vol un- 

E tas. Weſen, in tit. quod met. cauſa, | 7 £ | | 22 
8 The ſecond Limitation is, when (7) the Fear is but a vain Fear f: . 8 ms 
(For a juſt Fear only, that is, ſuch a Fear as may move a conſtant 2e g . E 
lo Man or Woman, maketh void the 'Teſtament*; as the Fear of * c. ad H,. 


Death, or of bodily Hurt, or of Impriſonment, or of the Loſs 6f all 3 — ds 
or moſt Part of one's Goods, and ſuch like Fear :) Whereof no cer- . Madne Ages 
8 Bs 


lf tain Rule can be delivered, but it is left to the Diſcretion of the ct wt. 
a Judge, who ought not only to confider the Quality of the 'Threat-® 7 f. f. 
of nings, but alſo the Perſons, as well threatned, as threatning ; and in the I 
threatned, the Sex, the Age, the Courage, or Puſillanimity; and in 

the Perſon Threatning, the Power, the Diſpoſition; and whether he 

be a meer Boaſter, or Performer of his Threats u. e 1 Menock. de Art: 


| 5 ud, caſ. 135. Maſ- 
car. tract. de prob. cone. 1054 Idem Menoch. tract. de A... 1.3. — 126. 


Thirdly, If the (8) 'Teſtator afterward; when there is no Cauſe of 
Fear, do ratify and confirm the Teſtament, I ſuppoſe the Teſtament | 
to be good in Law x. : | L. g. C de his 
| | PIES i 7 quæ vi, &c. L. fi 
ob turpem. ff. de cond. indeb. Sichar. in L. ſt per vim. C. de his quæ vi, &. n. 3, 


Fourthly, Where (9) it is ſaid that the Teſtament is uneffectual, 
as well in Reſpect of the Author of the Fear, as of others for whom «© © 
he extorteth any Benefit in the Teſtament: Yet if the Teftator of 
his own Accord do in the ſame Teſtament bequeath any Legacy to 
any other Perſons beſides theſe afore-named, the: Teſtament in that . 45 — * 
Reſpect is not unlawful 7. | 1 | Bal. is L. 1 
Fifthly, If the (10) Teſtator, after the Making of the Teftament, tit. C. n. 7. 
do affirm or proteſt generally, that the Teſtament by him made was 
done through Fear, not expreſſing particularly by whom he was | 
compelled thereunto; ſuch bare Proteftation doth not make void the: Bafd. in d. L 1. 
Teſtament 2: But if the Teſtator doth expreſs by whom he was Mantic. de conjeft. 
| conſtrained, proteſting that he would gladly alter the Teſtament, 1 6 1 
bly but for Fear of the Perſons by him named; by ſach Aſfertion the * Mancic.ubi ſapra; 
Ledament is void, at the leaſt in the Prejudice of thoſe Perſons®, Sher. in Rub. @ 


is aliquem refts<- 
9. III. Of A ere . e. Bl. 5. 


6. III. Of Teſtaments made by Fraud. 


1. Fraud as deteſtable as Force. | 
2. Whether all Manner of Deceit be evil. 
3. What if the Deceit be very ſmull. 

2 Olden. de AQtion. 


* Olden. de Adion. L. Raud (1) is no leſs deteſtable in Law than open Force 2. Where 

„ egg fore when the Teſtator is circumvented by Fraud, the Teſts 
> L. non enim. de merit is of no more Force than if he were conſtrained by Fear b. 

inofkic. teſts. 1» Nevertheleſs (2) when the Deceit is not evil, but good, (for al 

* Zaſ.intit, de do- Deceit is not evil ©, (ſuch Deceit doth not hinder the 'Teſtament4 

lomalo.# . For Example; the Teſtator intending to beſtow all his Goods upa 

aliquem i — ſome vile and naughty Perſon, omitting his honeſt Wife and dutifyl 

bib. C. & Sich. in Children; if the Wife or Children beguile the Teſtator, perſwading 

Rub. ibid. him that that lewd Perſon is dead; or by ſome other Means deceie 

the Teſtator, and ſo procure themſelves to be made Executors 0 

. univerſal Legataries: This Deceit is not reproved as evil, and there 
3 in d. L 1. fore the Teſtament is not to be repelled as unlawful e. 

wy It ſeemeth (3) alſo that the Teſtament is not void, when the De. 

| eeit is very light and ſmall, ſuch as cannot beguile a prudent Man or 

C. eum dile tus de Woman f. For as that Fear only is termed juſt, and is able to over 

hisquerivelmerss throw the Teſtament, which may overcome a conſtant Man: Sothat 

Kun ex  Deccit only ſeemeth ſufficient to repel the Approbation of a Teſt- 

t Panor. in do eum ment, which may deceive a prudent Perſon 8. Howbeit, (ﬆ this Li 

A * — mitation be true,) yet as in that Caſe it is left to the Diſcretion of 

| in apf. 71168. the Judge, to determine what Fear is juſt, reſpecting the Quality of 

Bar. in L. elegan- the Threats, together with the Diſpoſition of the Parties; ſo in this 

ter. ow dolo, in Cafe, the Judge comparing the Deceit with the Capacity or Under- 

rec ſtanding of the Perſon deceived, may belt diſcern whether it be ſuch 

L Arg. d c.dile&. a Deceit as may overthrow the Teſtament, or not h. 

| How the 'Teſtator may be induced by Fraud to make or revoke 

his Teſtament, were it not that the Crafty would put the ſame in 

Practice, is a Thing not altogether unworthy the Underſtanding. But 

leſt by Inſtructing the better to avoid the ſame, I might alſo teach 

the Evil affected to follow the ſame ; ſufficeth it to refer the Reader 

5 Supr. part. l. 411. to that which hath been ſpoken of captions Wills i, and to that 

2 which hereafter ſhall be uttered of forbidding or hindring the Te 

k Infra g. * ſtator 8 * alter 1 k. 1 unn 

x Vern. 296. The Father having made his Will in Form, and his Wife 10s 

ys verius T E, ecutrix; and his Son (being informed that ſuch Will was made 

came to his Mother whilſt his Father was living, and perſwaded 

her to uſe her Intereſt with his Father, that he (the Son) might be 

made Executor, becauſe there being Debts to be paid, the Br 

ecutorſhip would be troubleſome to her, and that he being 

Member of Parliament, could better deal with the Creditors, and 

declared that he would be only an Executor in Truſt for her; * 


cordingly the Mother prevailed with the 'Father to alter his wil 


and make the Son Executor, and by this new Will the had on)! 
Legacy of 50 J. given her; and ſoon afterwards the Father die 

then the Son ſet up for himſelf, and denied the Truſt for his Mo 
ther, or that the Will was drawn by his Directions; but afterward 
in his Anſwer to a Bill exhibited againſt him the whole Matter by 


4 co ed; 
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— 


en and thereupon, tho no Truſt was declared in Writing ac- 
cording to the Statute ; yet it appearing to be a Fraud, the Plaintiff 
had a Decree. | 125 


6. IV. Of Teſtaments made by Flattery. 


1. Flattering Perſwaſions not always unlawful. 

2. What if Fear go before? 

3. What if Fraud be intermingled with Hattery? 

4. What 4 the Teſtator be * weak Judgment, and the Legacy 
great ? 

5. What if the Teſtator be under the Government of the Flatterer ? 

6. What if the Flatteries be immoderate ? | 

7. What if the Teftator have made a former Teſtament ? 


is not (1) unlawful for a Man by honeſt Interceſſions, and Per- 

1 ſwaſions, to procure either another Perſon or! himſelf to be made See in the laß 
Exeeutor m: Neither is it altogether unlawful for a Man, even with Chapter: | 
fair and flattering Speeches, to move the Teſtator to make him his , Oden, de action. 


| ; . - , : elaſſ. 5. fol. 518. i 
Executor, or to give him his Goods u, except in theſe Caſes following: is ES 


to. 
» L. ult. fi quis aliquem teſtari prohib. ff. & C. ac DD. ibidem. 


The firſt Caſe is, when (2) he that is made Executor did firſt 
threaten the Teſtator, and thereby did put him in Fear: For then 
it is juſtly ſuſpected and preſumed, that the Teſtator is moved to | 
| make his Teſtament rather by Fear than by fair Speeches o. „ Peck, dowd come 


Jug. I. I. c. 9. n. 23. 


Jaſ. & Sich. in L. ult. C. ſi quis aliquem teſtari prohib. Menoch. de arb. Jud. e. 393. n. 4 york: hoc fortius. 


The ſecond Caſe is, (3) when unto Flattery is joined Fraud or 
Deceit P. | Sich. in d. L. ult. 


n. 13. Olden. d 
action. claſſ. 5. f. 518, Menoch. d. caſ. 395. n. 41. Afiige. decir boy 


| The third Caſe is, (4) when the Teſtator is a Perſon of weak ,, 1; in A0 flit 
Judgment, and eaſy to be perſwaded, and the Legacy great d. ad Dean as | 
The fourth (5) Caſe like unto this is, when the Teſtator is under 
the Government of the Perſwader, or in his Danger r. And there- * Molin. in Apoſtil. 
fore if the Phyſician, 2 the Time of Sickneſs, be inſtant with 
the Teſtator to make him his Executor, or to give him his Goods, 
this Teſtament is not good i; for the Law preſumeth, that the Te- f peek. de way 
ſtator did it leſt the Phyſician ſhould forſake him, or negligently conjug. l. 1. c. 9. 
cure him t. So it is if the Teſtator being ſick, his Wife neglect to 3 
help him, or to provide Remedy for the Recovery of his Health, and 3 e 
nevertheleſs in the mean Time buſily apply him with ſweet flatter- Peckiusubi ſupra, 
ing Speeches, to make her his Executrix, or to beſtow his Goods up- £2 £17,099 L- 
on her: For in this Caſe the Diſpoſition is uneffectual u. 4. L. Archiatr. jur- 


ta illud Poetæ, 


Garrulus egroto medicus fs forte medetur, Alter adeſt morbus continuuſque dolor. à Peckius lib. 1. de teſta. conjugy 
e. 9. n. 5. Math. de Afflict. deeiſ. 69. | 


The fifth Caſe is, (6) when the Perſwader is very importunate x: @ n. 2 4.3. 


or an importunate Beggar is compared to an Extortor Y ; and it is Abb. in e. præterea. 


8 5 | | de offic. delega - 
extr. Menoch. de Arbit. Jud. caf. 395. n. 41. & latius Peckius d. e. 9. n. 9. 7 Imol. in e. petitio de jure. 
Peckius in d. c. 9. n. 9. L. 1. 9. perſuadere. ff. de ſer. cor. | | | 


an 
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: Peckius ubi ſupr. an impudent Part ſtill to gape and cry upon the Teſtator, and not t 

* 4 * * * 7 t 
Rebuft. Trac. ge be content with the firſt or ſecond Denial z. 


ſcript. 2. gloll. | ; BY | 
FF Caſe is, (7) when the Teſtator hath made. another Te. ſt 
ſtament before; for then the later Teſtament, made at the Inſtiga. * 
tion or Requeſt of another Perſon, is not good in Prejudice of the u 
1 C 


| * Socin. Jun. con- former“, as elſewhere is and ſhall be declared g. 


fil. 14. Vol. 2. Pec- i E 3 
ius in d. c. 9. verſic. tertio. f Supra part. 2. $. 27. infra 9. 14. limitac, 4. 


$. V. Of Error. 


1. Error may happen in divers Reſpefts. 
2. Of Error in the Perſon of the Executor or Legatary. 
3. Of Error in the Name of the Executor or Legatary. 
4. Of Error in the Quality of the Executor or Legatary, 
5. Whether a falſe Cauſe makes void the Diſpoſition. 
6. Error in the Thing bequeathed, manifold, 
. Of Error in the proper Name of the Thing bequeathed. 
8. Of Error in the Name appellative of the Thing bequeathed, 
9. of the Difference betwixt a. proper Name, and a Name appel. 
ative. | 
10. An Objection, with the Auſcver. 
11. Certain Caſes wherein Error in the Name appellative is wt 
Ear is the Suhflance of oh doth deftroy 
1 2. Error in the Subſtance of the Legacy doth deſtroy the Legac. 
13. Error in the Quantity of the Thing bequeathed 7 not 22 
14. Certain Caſes wherein Error in Quantity doth deſtroy the Le- 
gacy. >, : | 
15. Certain Caſes wherein Error in the Quantity of the Thing be. 
queathed as a certain Body is not hurtful. 


16. Error in the Quality of the Thing bequeathed doth not deſtroy 


JV 


the Legacy. | 
17. — in the Form of the Diſpoſution doth deſtroy the Hrce 
there. | 


E Far doth ſometimes overthrow the Diſpoſition of the Teſtator, 
ſometimes not. Therefore that we may underſtand whether 
this Error hurt, or not, we are to conſider, (1) whether the Error 
doth reſpect the Executor or Legatary, or the Thing bequeathed, or 
the Form of the Diſpoſition. And if it do reſpect the Executor or 
Legatary, then whether the Teſtator do err in the Perſon, or in the 

Name, or in the Quality of the Executor or Legatary. | 
When 09 the Teſtator doth err in the Perſon of the Executor or 
Legatary, ſuppoſing him whom he maketh Executor, or to whom 
he doth bequeath any Legacy, to be another Perſon than he is, the 
L. quoties. ff. bz- Diſpoſition is void 2. For Example; the Teſtator intending to make 
* John at Stile his Executor, or to give to John at Stile an Hundre 
Pounds, he ſaith, I make 7ohn at Noke my Executor, or, I give to 
John at Noke an Hundred Pounds. In this Caſe neither can Fob» 
b DD. ind. L quo- at Stile nor John at Noke be Executors, or obtain the Legacy . 
Lata The Reaſon is this: John at Noke is excluded, becauſe the Teſtator 
never thought it; John at Stile is excluded, becauſe the Teſtato! 
oy 2 0 never ſpoke it: For 2 without Speaking is nothing, and 
reh. dub. Fpeech without Meaning is leſs ©, | 

2 


Part VIE Ho Teftaments become void. 457 
4 wrong Delcription of the Legatee or Deviſce doth not make 
the Will void, ſo as there may be a Certainty what Perſon the Te- 
ſtator intended. 33G Og Hog no 3 
Thus a Deviſe to T. S. the eldeft Son of R. S. altho' his Name 3 Leon. is, 19. 
was not 7. S. but V. F. yet the Will is good, becauſe there was a Owen 35. S. C. 
| Certainty of the Perſon, for the Father can have but one eldeſt Son. — 
Where there are ſeveral Deſcriptions of the ſame Perſon; they Brown verſus Peas. 
muſt concur at the Time of the Will executed, or tis void; as for HOGS. 200 3 
Inſtance; the Teſtator having Two Manors, (vis.) Warners and Gwen 24. Te” 
Churchall, he deviſed Jarners to the eldeſt Son of Richard Fofter in | 
Fee, and the Manor of Churchall to Margery Maiers for Life, and 
if ſhe die, any of Foſter's Children being then living, then to himi 
who ſhall have the Manor of Varners: This Richard Foſter had 
Iwo Children George and John; the ſaid George died without Iſſue, 
| then John entered and ſold JYarners, and afterwards Margery died; 
adjudged that John ſhould not have Varners, for there were Two 
Deſcriptions of his Perſon in this Will, (ig.) the Deviſe was to 
Foſter's Child, and if this had ſtood ſingly, then 7ohn would have 
been entitled to the Manor of Churchall, becauſe he was Richard 
Foſter's Child, and airy at the Death of Margery ; biit it muſt be 
| ſuch Child who ſhould have Manor of Varners at that Time, and 
that could not be John Foſter, for he had ſold it. 8 | 
The Teſtator having a Son and a Daughter, deviſcd his Lands to Bs verſus Smith, 
his Son in Tail; and if he ſhould die without Iſſue, then to remain to . Eliz. 332. 
the next Heir of his Name; the Son died without Iſſue, the Daug h- 
ter was married; and it was adjudged that the next Heir Male 
ſhould take it; for tho the Daughter was the next Heir, yet ſhe 
was not of the Name of the Teſtator, that being loſt by her Mar- 
riage. So where the Deviſe was to T. S. in Tail, Remainder to Fobſo's Caſe. 
the next of Kin of his Name; and it happened that the next of Kin Cr Eliz- 576 
was his Brothers Daughter, who at that Time was married: Ad-. 
judged ſhe had no Title, for the Reaſon in the Caſe laſt mentioned; 
but if ſhe had been unmarried, then ſhe had been the Perſon de- 
ſcribed in the Will, (viz.) The next of Kin to the Teftator, and 
likewiſe of his Name. _ | 7 | | 
The Teſtator having a Son and a Daughter, deviſed that his Cowen vet. Clerki; 
Lands ſhould deſcend to his Son, and if he died without Iſſue, then =_ 8 
| to the right Heirs of his Name, equally to be divided, part and 1 Rol. Abr. 8. C. 
part alike; the Son died without Iflue, the Daughter had Iſſue a 2 Roll Abr. 46S. 
Daughter and died; George Cocuden, the Brother of the Teſtator was | 
of his Name, but not the right Heir, the Daughter of the Daughter 
was his right Heir, but not of his Name: Adjudged that George 
Coden had no Title, for the Teſtator never intended he ſhould 
have any; becauſe it was to go to the next Heirs of his Name. 
There is another Caſe to this Purpoſe reported in ſeveral Books: Stead verf. Berriei 
1 The Teſtator had a Son and Grandſon both named Robert, and Raym. 408, oY 
he deviſed his Lands to his Son Robert in Fee, and gave a Legacy 1 — 8. C. 
to his Grandſon Robert; but Robert the Son dying in the Life-time 1 Vent. 341. S. C. 
of the Teſtator, he new publiſhed his Will, and declared that his: Mal 9% % © 
Intention was, that Robert his Grandſon ſhould take by the Will 
{ inſtead of Robert his Father: It was objected that this new Publica- 
tion of the Will by Parol could not alter the Words of the writter 
Will, fo as to put a new Senſe on them, for Som and Grandſon are 
different Names of Appellation, -_ ſignify diſtin& Perſons; but 
; 'Three 


—_— 
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Three Judges were of Opinion, that the Word Son in the Will isa. 
— ks Cromer tor he is a Son, and more; but this Judg. 
ment was reverſed on a Writ of Error in B. R. for that no Parol 
Declaration can carry the Lands to one Perſon, where by the Word 
of the Will in Writing, they are expreſly deviſed to another, as jy 
this Caſe they were to the Son; and the Teſtator himſelf had in this 
very Will diſtinguiſhed between the Son and Gramdſon; for he gave 
his Lands to one and a Legacy to the other, ſo that this new Publ. 
cation and parol 1 can never make the Word Grands 
igni z in the written Will. : 

_ rr oa deviſed his Lands in IWiskow, which were eſtated 91 
his Mife, and declared that they ſhould be in full for her Jointur, 
when in Truth they were not before eftated on her: Adjudged that 
the Heir at Law, and not the Wife, ſhall have the Lands, becauſe 
they are not deviſed at all to the Wife, for he only declared, that 
they were already ſettled on her, which muſt be before the Making 
the Will, in which he was miſtaken. 

When (3) the Teſtator doth err in the Name of the Executor or 

1. fl innomine.C. Legatary, and not in the Perſon, ſuch Error doth not hurt 4, bit 

Ge Wen. in certain Caſes. One is, when the Teſtator is blind; for then it 

| is ſuſpected that the 'Teſtator doth miſtake the Perfon, together with 

* Jaſ. & Sichard. the Name e. Another is, when the Teſtator doth err in the Name 

in d I. fi in no- of his own Son f, or of his Father 8. The Reaſon is, for that this 

2 . de groſs Error doth note the Teſtator of F olly h: But a Fool, or he that 
eg. 1. n. 9. quem is not of found Memory, cannot make a Teſtament i. Much mn 

= in d. L is the Diſpoſition void, if the Teſtator do err in his own Name k: 

fi = As if the Teſtator ſay, I Peter make my Teſtament, where his 

Ripa in H. fi quis Name is John: For this is a plain and evident Proof of his Folly, or 


2d, ff. de leg. 1. n 
ab lublimitat kane lack of ſufficient Memory l. | 
i 5 d i f . . o : . y TR L 
ng gn filius in loco remoto. 5s Ripa in d. L fi quamvis. n. 8. pomp hy war 8 ba 
L. fi in nomine. © Supra 2. part. 6.4 k Jaſ.in d. L. fi in nomine. Bar. in L. cum in liberis C. 
hæred. inſtit. & eſt communis opinio, ut per Graſſ. The ſaur. com. op. 9. Inſtit. q. 29. n. 2. 


3 Lev. 259. 
2 Vent. 56. S. C. 


When (4) the Teſtator doth err in the Quality of the Executor or 
„ L. falſa demon- rn Error is not hurtful n, unleſs that Quality were the 
ſtrario. f. de eond. nal Cauſe wherefore the Teſtator made him Exechtor or Lega- 


a4 omen. fe be 2 tary: For the Error in ſuch a Quality doth make void the Diſpo- 


* ib. ſiti b : ſaith, I make my Couſin 
8. ult. vol.lib. ſition n. For Example; the Teſtator faith, y Coul 

4 or D (6 Paul John at Stile my Executor, or, I give to my Couſin John od Hile 
=— . yan retedan Hundred Pounds: In this Caſe, if John at Stile be not Co " a 
inſtit. the Teſtator, he cannot obtain the Executorſhip, or Legacy“. _ 
p 1 ſef unto it may be added, that if the Teſtator do erroneouſly 57 a 
. 4. I. neque. & falſe Cauſe, the Diſpoſition is void P. For Example; the Te an 
ibi DD. & Gral faith, becauſe thou didſt lend me an Hundred Pounds, 1 r . 
6. Inſti, 9. 29. n.4. unto thee an Hundred Pounds 1; or, becauſe my Son is o__ - 
ubi refert bane op. ſhalt be my Executor ?: In which Caſes, the Cauſe being fa ale 
— bus mißt for. Diſpoſition is of no Force. And although it be written, that 7 a 
caſſe reſturor ſolet Demonſtration or falſe Cauſe doth not hurt the Diſpoſition "oh 
appellareillumcon- that is to be underſtood, where the 'Teſtator doth not ignorantly, 
--4 = 2 — wittingly * expreſs the fame. 


monſtratio. g. quod : Fe 1 
& d n. 13. gar. ubi ſupra. verb. quzdam cauſa proxima. 1 
3 Rub. de — inſtit. C. n. * L. cum tale. 5. falſam. de cond. & demon. ff. 


lopge. Inftit. de lega. : Glofl. in I. 1. C. de falſa cauſa adject. & we DoRores. 5 
4 ö 
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But (5) when the Teſtator doth ignorantly expreſs a Cauſe, which | 
ic ſo annexed unto the Legacy ®, as without the which Cauſe he » Par. in d. L. de- 
would not have given that Legacy *: In this Caſe, the Cauſe being monſtrutio. f. quod 


| p autem. de cond. & 
falſe, the Legacy is void J. | 55 demon. ff. n. 13. & 


: | Paul. de Caſtr. in 
d. L. n. 5. * Secus fi canſa fir impulſiva tantum, quæ ab ignorante adjicitur: Nam illa, quantumcunque 
falſa, non viciat ne erg niſi forte non cauſative, ſed conditionaliter fir adjecta; - quia tune viciatur 
diſpoſitio, ſive inte lexerit, five ignoraverit teſtator cauſam illam non exiſtere. Sichard. in Rub. Paul. de 
Caſtr. in d. L demonſtratio. Minſing. & alii in d. 5. _ Inſtit. de lega. Vigel. Method. jur. civil. lib. 12. 
c. 10. excep. 71. Porceius in 5. Ionge. inſtit. de lega. & ibi Minſing. n. 2. Sich. in Rub. de hered. inſtit. 
C. & Paul. in d. L. demonſtratio. | | | 


If the (6) Error touch the 'Thing bequeathed, then we are to en- 
quire whether the Teſtator do err in the Name, or in the Sub- | 
ſtance, 1 in the Quality, or in the Quantity of the Thing be- | 

ueathed. | 
7 The (7) Error of the Teſtator in the proper Name of the Thing 
bequeathed doth not hurt the Validity of the Legacy, ſo that the | 
Body or Subſtance of the Thing bequeathed is certain 2: As for In- . 6. G quidem in no- 
ſtance ; the Teſtator bequeathed his Horſe Criple, when the Name mine. Inſtit. de lega. 
of the Horſe was Tulip; this Miſtake ſnall not make the Legacy ——— 
void, for the Legatary may have the Horſe by the laſt Denomina- Theſaur. ee | 
tion; for the Teſtator's Meaning was certain a, that he ſhould have 5 Legatum. g. 65. 
the Horſe ; if therefore he bath the 'Thing deviſed, 'tis not material nh "OR. 
if he hath it by the right or wrong Name b. 5 „ 


de leg. 1. 
d d. g. fi quidem in 
nomine. Inſtit. de lega. 


Deviſe of all the Profits of his Houſes and Lands lying in the Pay verſus Noli. 
Pariſh of Billing, in a Street there called Brook-ſtreet, and there Brown $26: 
was no ſuch Pariſh as Billing, but the Lands intended to be devi- 
ſed were in Birhing-ftreet ; adjudged that the Profits of thoſe Lands 


did paſs. | 

7 &. being ſciſed in Fee of certain Lands, contracted with T. T. Thorp v. Thompſon. 
to ſell the ſame to him; but before any Conveyance thereof was Gs: Eliz. 121. 
executed to him, the ſaid T. J. fold the Lands to V G. who de- | 
viſed them to R. R. in theſe Words, (pig. ) I bequcath to R. R. 
my Son in Law, all uy Lands which I purchaſed. of T. T. when 
in Truth they were not purchaſed of him, becauſe T. . had no 
Conveyance thereof; but adjudged that the Deviſe was good. | 

Deviſe of an Houſe wherein H. N. dwelleth, called the JV hite Chamberlain v. Tur- 
Swan; now this H. N. had only the Uſe of the Entry and Three gr. . Jones 193. 
Garrets ; yet it was adjudged that the whole Houſe paſſed, for the DN ON. 
Word Houſe in the Beginning of this Sentence, and ending it with . | 
the Name, of the Mhite Swan, muſt extend to the whole Houſe ; 
but if it had not been deviſed by that particular Name, (9iz.) The 
Ilhite Swan, it would not have paſſed the whole Howſe, for it can- 
not be intended that the J/hite Swan ſhould relate only to the E. 
* 3 0 5 

e Teſtator being ſciſcd of an Houſe, deviſed the ſame to T. S. Biate verſus 
by the Name of his Corner-Houſe in Andover, in the Tenure of one W. Jones 77 
Hitchcock, which it was not, but in the Tenure of one Benuſon; cRoff abel 8K. 
but this Hitchcoc was the Teſtator's Tenant of an Houſe next ad- e 
joining to the Corner-Houſe; adjudged that that Houſe did not paſs, 
but only the Corner-Houſe, becauſe it was ſufficiently deſcribed by 
that Name, and the Addition, (vs.) In the Tenure of one Hitch- 
| Nnn 2 e ol. 
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cock, is an apparent Miſtake, and tho' falſe, tis only Surpluſage, and 
ſhall not make that void which was certain before. 

Bagyall v. At. So where the Teſtator had Two Tenements called the Upye, 
4 Mod. 149% Fouſe and Lower Houſe, and deviſed all his Tenements, c. for 


the Payment of his Debts, till his Grandſon came of Age; and af. 
terwards he deviſed all his Tenements, (viz.) Two - ud of the 
Nether Houſe, for raiſing 200 J. Gc. Remainder to his Grandſon in 

Fee; adjudged that by theſe general Words Al his Tenements, all 
the Houſes paſſed, and that the (9iz.) was directive only how Part 
ſhould go. | 

The Teſtator being ſeiſed in Fee of Lands in Two Hamlets, but 
in one Town, deviſed all his Lands in the Town, and in one of the 

Hamlets by Name ; adjudged that nothing in the other Hamlet 

aſſed. 

g 'The (8) Error in the Name appellative of the 'Thing bequeathed 
« Si quis in fund. f. doth deſtroy the Legacy 4. For Example; the Teſtator intending 
de leg. 1. to bequeath an Norſe, doth bequeath an Ox; or Meaning to be- 

queath Gold, doth bequcath Apparel: In both theſe Caſes the Lega. 

© d. L. f quis in cy is void e. The Reaſon of the Difference (I mean, of the diver 
- fund. Effects betwixt the Error in proper Names and the Error in Names 
appellative) is, becauſe (9) a proper Name is an Accident attributed 

to ſome ſingular or individual Thing, to diſtinguiſh the ſame from 

other ſingular 'Things of the ſame Kind : Whereas Names appellative 

do reſpe& the Subſtance of Things, and being common to every ſn- 

| gular of the ſame Kind, make them to differ from Things of other 

f Minſing in d. gj. Kind or Subſtance f. Againſt (10) this Reaſon it is commonly ob- 
fi quicem pp. in jected, that Words or Names are but invented to ſignify Things; 
25 6 ans & in and that the Words of the Teſtator are to be drawn even into an im- 
L. ſi in nomine. C. proper Senſe to maintain the Will and Diſpoſition of the Teſtatorl. 
. 6. To the which Objection it is anſwered, that theſe Words which have 
qui dem in nomine. a Manifold Senſe may be ſtretched to that Senſe which is contained 
L. non alter. de thetein, albeit improperly; but to comprehend that Senſe which is 
leg. 3. ff. Mantic. I 1 a 
de conject. ult. vol. not at all within Compaſs of the Words, neither properly nor im- 
lib. 3. tit. 5. n. 2. properly, they may not be ſtretched fo far !: For then this Conclu- 


_ RL a 
i Ripa & Zaſ in E ſion hath Place, That which I would, 4 ſpoke not; that which J 


Dyer 261, 


rs 8 ſpake, I would not: And fo neither is g | 
ile in a dien. de Nevertheleſs, (11) It is not perpetually true, that the Error in the 
eb. dub. fl. Name appellative of the Thing bequeathed doth make void the Dif- 
| poſition: For if the Thing bequeathed be preſent, and the Teſtatot 
doth with his Hand demonſtrate the ſame, albeit he do err in the 
1 Gloſl. in L. quæ Name appellative, it doth nothing hinder the Validity of the Legacy. 
extrinſecus #. ie Likewiſe if there be ſome Conformity or Similitude betwixt the 
yer : a fund. Name appellative, and the Name wherein the Teſtator doth err, the 
qui ibi refert hane Legacy is not void: As if the Teſtator, Meaning to bequeath his 
opinionem efle ve. Books, doth bequeath his Papers m. Or if the Teſtator proteſt, that 


= Gloſl. in d. L. & the Legacy ſhall paſs by thoſe Terms: For then the Error in the 


quis in fund. Bar. in Name appellative is not hurtful n. Or if by common Uſe of Speech 


8 „ the Name appellative be altered: For then it is in the Election o 


ett com. op. ait the Teſtator to uſe whether Name he will, even that which is les 
Graff. Thel com. proper o. Or if the Names be artificial, not natural, as to uſe Pro- 


op. 9. legatum. . 


65. torſhip for Curatorſhip p. 
n lol. in d. L. ſi 1 P 


quis in fund. & quod hzc communis fir, numerat Ripa in d. L. fi quis. n. 27. & Graſſ. 5. legatum- 9 67 


* Jaſ. & Zaſ. & Ripa in d. L. fi quis in fund. Minſing. in $. fi quidem in nomine. Inſtit. de lega» n. 2: 
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'The (12) Error in the Body or Subſtance of the Thing bequeath- 
ed doth deſtroy the Legacy 1, like as in the Perſon of the Executor Si quis in fund. 
or Legatary *. | hp. — de he- 
When (13) the Error is in the Quantity of the Thing bequeathed, red. inf. &. 
it doth not hurt the Legacy f. For Example; the Teſtator meaning L. qui quartam. de 
to bequeath the fourth Part of his Goods, doth by Words bequeath les. # 
the one Half; or meaning to give but fifty Pounds, doth bequeath 
an Hundred Pounds: Or contrariwiſe, the Teſtator meaning to be- 
queath a great Quantity or Sum, doth expreſs a leſſer Rate or Sum t.: Et ſie valer lega- 
In theſe Caſes the Legacy is good, and the Legatary may obtain ſo tum, five quantitas 
much as the Teſtator did mean, be it more or leſs than the Portion digte 5e fing 


or Sum uttered u. | alii loquuntur, five 


: ; "ITY. rs fit quotitati va, 
fve numeralis. Jaſ. & ZaL in d. L. qui quartam. . Bald. Paul. de Caftr, Alex. af & Zak. in d. L. qui quar. 


tam. quamvis Bar. contrariam partem teneat, eaſu quo minor ſumma fit expreſla ; cujus opinio communiter 
tur. - Et fic yalet legatum utroque caſu, | | 


Howbeit (14) if the Quantity be bequeathed as a certain. Body ; 
as if the Teſtator bequeath an Hundred Pounds lying in ſuch a 
Cheſt, whenas there is no Money in the Cheſt; in this Caſe the Le- 
gacy is void x. Likewiſe if the Teſtator do generally bequeath un- * L. ſ ſervus. g. fl 
to another whatſoever he himſelf doth owe unto that other, the Te- ene, E. fed & 
ſtator not being indebted; the Legacy is void Y. So it is, if the ff de leg. 1. Min- 
Teſtator do ſay, I do bequeath unto ſuch a Man Ten Pounds which fing-in 6. huie prox- 
he oweth me; in this Caſe alſo the Legacy is void, if the Legatary ery Gris 2 
be not at all indebted to the Teſtator 2. So it is, if the Teſtator tum. g. 59. n. 15 
do bequeath a certain Sum to one, which either he (the Legatary I B Hf Foe $. fi mi- 
mean) or ſome other doth owe unto the Teſtator, when no ſuch Sum Mioäng. in a 6. 
is due by either of them to the Teſtator *: For whether the Teſtator huic proxima. In- 
did know, or not know, that nothing was due unto him, in both ms 2 1c 5.8 hi 
theſe Caſes the Legacy is void b. So it is, if the Teſtator, ſuppoſing & Na e 
himſelf to be indebted to another, doth bequeath that Debt to the 4 Favl- de ch in 
Perſon to whom he erroneouſly ſuppoſeth himſelf to be indebted, not ray 24 
expreſſing any Quantity; for the Legacy is in this Caſe void e. But prexima. 
if the Teſtator, knowing himſelf not to be indebted, doth ſay, I be- 4 
__ am a Perfon 2 Pounds which I do owe unto him; in 
this Caſe the Legacy is good, notwithſtanding the falſe Demonſtra- 4 1. 5 
tion d: Neither is x & Teſtator preſumed to ps in this Caſe; and NE FLORES 
therefore unleſs the Executor make Proof of the Error, the Lega- 1 oxima. Inſtit. de 
tary may recover the Legacy ©. | © Fa 

Where (15) I ſaid a little before, that the Legacy of Quantity be- falſa cauſa adject. 
ing bequeathed as a certain Body, as when the Teſtator doth be- | 
queath an Hundred Pounds hing in ſuch a Cheſt, or which ſuch a _ 
Perſon doth owe unto him, that then no Money being found in the 
Cheſt, or nothing being due by that Perſon, the Legacy is void f; f L. 6 ſervus. 6. 6 
this Concluſion doth admit theſe Limitations. One is, when the duinque. . ſed & fi 
Miſcreport or falſe Demonſtration is not joined to the Subſtance of 3 3 4 
the Legacy, (as before 8,) but to the Execution thereof: As thus, 5. Hoe ipſo b. ple- 
212, I give to 4. B. an Hundred Pounds, and I will that the ſame be * 8 1 
payed of the Money which I have in ſuch a Cheſt, or of the Money e 
which ſuch a Man doth owe unto me. For albeit there be not any 


Money in that Cheſt, nor any due by that Perſon named by the Te- 


| ſtator; nevertheleſs the whole Legacy is due, and is to be payed of 


the 'Teſtator's Goods h. For the Legacy being once pure and ſimple. » L. aui 
2 3 | dam, de te- 
and perfect in it ſelf, it is not made conditional by that which Fol Ramon. e leg. 1 


loweth 


I. quoties heres. O 
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loweth in another Sentence, reſpecting the Performance, and not the 


Subſtance of the Legacy : For by ſuch Demonſtration the 'Teſtator is 


d. L.quidam.&L. preſumed to have had a Care only how the Legacy might be paid 
Sage Sale z. . the more cafily, or with leſs Diſcommodity to the Executor; not 
quidam. whether it ſhould be payed at all unto the Legatary i. 
Another Limitation is this, when ſome Part of the Legacy con- 
| ſiſting in Quantity is extant, though not all, according to the De. 
* L. fi ſervus. g. ſi monſtration of the Teſtator k. For Example; the Teſtator doth be. 
quinqus· Hde leg.. queath Ten Pounds remaining in ſuch a Cheſt, at whoſe Death Five 
| Pounds only is found in that Cheſt: In this Caſe, howſocver this Le 
acy be as of a certain Body, yet Five Pounds is due and recover- 
id. ſi quinque. able by the Legatary l; but no more than Five Pounds. Inſomuch 
that if at the Death of the Teſtator there were Ten Pounds found in 
that Cheſt, whereas at the Time of the Making of the Teſtament 
| there was no more but Five Pounds in the Cheſt; in this Caſe Fiye 
* Paul. deCaſtr.in Pounds only is due m: Unleſs the Teſtator at the Will-making did 
* $-quinque- n. 9 think that there had been Ten Pounds in the Cheſt, and fo did add 
other Five Pounds thereunto, to make the Sum anſwerable to his C. 
pinion ; for then the Legatary may recover the whole Ten Pounds, 
as if the ſame had been all there, as well at the Making of the Te- 
ſtament, as at the Teſtator's Death n. | | 
And here note, that the Teſtator is preſumed to have thought that 
there had been Ten Pounds in the Cheſt, like as it is ſet down in his 
Teſtament, unleſs the Executor do prove the contrary, pig. that the 

Teſtator did know that there was but Five Pounds in the Cheſt when 
© Idem Caftr.ind.$. he made his Teſtament 9. 

Frror (16) in the Quality of the Thing bequeathed doth not hurt 
rAngel ins.L-quis the Legacy, when the Body or Subſtance is certain P, no more than 
4: Re- off ence; = the Error in the proper Name: And therefore if the Teſtator bequeath 

Ripa ind. L. 1. his white Horſe, having but a black Horſe, the Legacy is good 1, 

| mood - 5+ Error (17) in the Form of the Diſpoſition maketh the ſame to be 
| f no Force r. For Example; the Teſtator intending to make an Ex- 
$. tantundem. ff. de ecutor, or to bequeath any Legacy, conditionally, and not other- 
her. inftit. wiſe, doth by Error omit the Condition: In this Caſe the Diſpoſition 
d. f. tantundem. & concerning the Executorſhip or Legacy is void ſ. Howbeit, if the 
| DD. ibidem. TTeſtator do appoint an Executor, or bequeath any Legacy, accord- 

ing to certain Conditions afterwards to be written, no Conditions be- 

ing afterwards written, the Diſpoſition is good, and as it were ſimpl 

t L. pen. C. de In- made ©; unleſs it do appear that the 'Teſtator did mean, that the Dil- 


ax eng aooſtil. Poſition ſhould not take Place without thoſe Conditions following“, 


ad Dee. in d. Lpen. as in the former Example x. 
d. $.tantundem. | 


® Idem Caſtr. in d. h. 
quinque. n. 9. 


. VI. Of Uncertainty. 


12 Divers are the Means whereby Uncertainty doth grow. 


: | HAT we may the better underſtand when the Uncertainty 1s 

ſuch as it doth overthrow the Diſpoſition, (for ſometimes it 

doth deſtroy the ſame, and ſometimes not,) we are to be advertiſed, 

| (1) that the Uncertainty doth ſometimes reſpe& the Perſon of the 

! Infra gh. 7,8. Executor or Legatary y; ſometimes it doth reſpe& the Thing be. 

t Infrah.10. queathed 2; and ſometimes it doth reſpect the Time or Date of the 
2 Infra $. 11. | Teſtament a | 
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The Teſtament is uncertain in Reſpect of the Perſon of the Exe- 
cutor or Legatary by divers Means, but eſpecially by theſe Means 
following. „ | 

Firſt, In hen it cannot be underſtood whom the Teſtator meaneth, 
either for that there is no Perſon certainly named; or elſe, ſome be- 
ing named, yet no Perſon of that Name to be found b. d Infra $. prox. 

' Secondly, When there be divers Perſons of one and the ſame 
Name, whereby the Teſtator maketh his Executor or doth bequeath 
an Le a A | q * 4 

Thirdly, When the Teſtator doth appoint Executors or give Le- 
eacics alternatively, or disjunctively, as, I make A. or B. my Exe: 
cutor 4, | | "©; 1 Infra $. g. 

Of the other Uncertainties, viz. in Reſpe& of the Thing be- 
queathed, or Date of the Teſtament, it followeth afterwards t. In e Infra $$. 10, 11. 
the mean Time therefore of the Uncertainty concerning the Perſon of 
the Executor or Legatary. | | 


e Infra 5. 8. 


$. VII. Of Uncertainty, either becauſe no certain Per- 
ſon is named; or, ſome being named, none of that 
Name is to be found. e 


8 
1 


1. The Uncertainty of the Perſon maketh void the Diſpoſition. = 
2. If the Perſon, at the firſt uncertain, be afterwards made cer- 
tain, whether is the Diſpoſuion good, or nos Vai 
3. Mhat if ſome Perſon be named, but no Perſon found of that 

Name! | „5 „„ | 


— 


Here (1) no certain Perſon is named Executor or Legatar , 
the Will in that Point is void f : And therefore if the Teſta- f Bar. in L.duidam. 
tor ſay, I make one Man of the World my Executor, or, I give to f. de reb. dub. Clar. 
one of the World an Hundred Pounds, no Man can be Executor, nor COD 1 


recover the Hundred Pounds by this Diſpoſition 8; unleſs he be able Legen d. 6. 


to prove, that the Teſtator's Meaning was that he ſhould be Exe- 5 Eriologia eſt, 


cutor, or have the Legacy h. Likewife where the Teſtator faith, jy 


make that Perſon my Executor, or, I give him an Hundred Pounds, Bar. Graff. & Clar. 


whoſe Name is written in a Schedule in the Cuſtody of ſuch a Man, > ſupra. Are. in. 


whenas indecd there is no ſuch Schedule to be found, or being found, Je how Mane 


yet no Name therein; this Diſpoſition is void i, Neither is it ſuffi- de eonjedt. ult. vol. 
10 ; Schedule b and th lib. 8. tit. 
cient that a Paper or Schedule be extant, and that the Name be n Minkng! in d. 6. 
therein plainly contained; unleſs alſo it appear by ſufficient Proof or ex incerr. Saltem 
lawtul Conj'&ures, that this Schedule is the very ſame whereunto valet legar. jure 


the Teſtitor made Relation k. F A 
I = ; . i Bar. in L. fi ita, ff. 
de cond, & demon. Coy. in e. cum tibi. de teſt. extra. Simo. de Præt. de interp. ult. vol. I. 3. ſoluc. vol. 1. 
n. 12. Bar. in d. L. fi ita, Coy. in d. e, eum tibi. Grafl, Theſ. com. op. 5 inſt. q. 16. Mant. de conject. 
ult. vol. I. 1. tit. 7. n. 7. Clar. g. teſt. q. 36. in fin, ä 
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The Teſtator deviſed his Lands to T. S. for Life, Remainder to Fitz Devile 7. 
= beſt _ of the Company of Skinners: Adjudged that this De- 
ville was void. | | 


So where the Deviſe was to his beſt Friend, or that his Goods 
ſhall be diſtributed, and doth not ſay among ft whom; in this laſt 


Caſe it hath been held, that they ſhall be diſtributed amongſt the - 
| | Poor ; - 


* „ - 
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Poor; but this is by the Civil Law, and where the Teſtator died 
VMithout Iſſue. MW 
Beal verſ. Wyman. Deviſe of half his Lands to his Wife for Life, and afterwards all 
e his Lands to the Heirs Males of ary of his Sons, or ext of Kin; 
| this being in the Disjunctive, the Court inclined that the Will was 
. V void. | 5 
If (2) no certain Perſon be named at the firſt, but afterwards be 
made certain by Event; the Teſtament or Diſpoſition is of no lef; 
FP © Force, than if the Perſon had been eſpecially and certainly named 
dah e ibi at the firſtl. For Example; the Teſtator maketh that Man Execu- 
Angel. Are. in d. f. tor, or giveth him an Hundred Pounds, which ſhall marry the Te. 
incert. Inſt. de legal. ſtators Daughter: In this Caſe, whoſoever ſhall marry the Teſtator'; 
: Daughter, he is to be admitted to the Executorſhip, and may ob. 
rr tain the Legacy, as if he had been named at the firſt m. And this 
obſtat, quod tutor Concluſion proceedeth whether the Marriage be made in the Life- 
non poieſt dare ei time of the. Teſtator, or afterwards n. Saving where the Marriage 
qur vetortifcan, is made after the Death of the Teſtator, if it be likely that the Te. 
quia contrar. pro- ſtator would not have made that Perſon Executor, or have given him 
cedir jure can0. ©” the Legacy, if he had thought that it would fall out that * ſhould 
uo. ff. de teft. tut. have married his Daughter, (for that perhaps that Perſon was Ene. 
Adde quod licetex- my to the Teſtator, or otherwiſe unworthy of any Benefit by the 
ec. nonnunquamat Teſtator:) In this Caſe the Perſon marrying the Teſtator's Daughter 


ſimiletur rutori,(ut : 
yer Barcin 255 -qui after his Death cannot be Executor, or recover the Legacy 9. 

m. . im N . | g 
L. ſi — 2 filio. h. fi quis pluries. de leg. 1.) tamen in Anglia aptius comparatur hæredi, qui incertus ex in- 
certis, eventu certificandbs, poteſt inſtitui. Are. in d. g. ex incertis. Inſtit. de legar. 2 L. uter, curi ſeq, 
ff. de cond. inſt. Donellus in L. quidam. de reb. dub. Bald. conſil. 188, vol. 3. © Donel. in d. L. quidam. de 
reb. dub. Simo de Præt. I. ult. vol. 128. n. 9. 


If (3) a certain Perſon be named, but no ſuch Perſon be to be 
* L 2 ß. de nis found, and the Meaning of the Teſtator utterly unknown ; it is asif 
quz pro non ſcript. the Teſtator had made no Mention of any P. 5 5 
Pitcairn vert Braſe. The Teſtater deviſed his Lands to Pilliam, the eldeft Son of 
er Chancery, Charles, who in Truth was the eldeſt Son, but his Name was 4. 
* _ drew, and not Villiam; decreed that the Deviſe was good, for tho 
it was to the Deviſee by a wrong and miſtaken Name, yet there 
was another Circumſtance, by which the Intention of the Teſtator 
did plainly apo; to give his Lands to this Perſon, (viz) to the 

eldeſt Son of Charles, | 
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9. VII. Of Uncertainty ariſing, becauſe there be di- 


vers Perſons of one Name. 


1. Where divers Perſons be of one Name, the Diſpoſition is void. 
2. What if the Teftator's Meaning be known ? IE, 
3. What if the one of them be a familiar Friend, the other not? 
4. What if the one be of Kin to the Teſtator, the other not? 
5. The Diſpoſition ad pias cauſas is not void by Reaſon of Un- 
certainty. gets =» 
6. What v4 the Teſtator give ſomewhat to the Church ? Nhat 
Church is underſtood ? | | 
7. What if there be divers Churches of one Name ? bh 
8. If the Teſtator give any Thing to the Poor, which Poor are to 
have the ſame ? 5 
9. 7. 3 of the Executor teſtamentary in diſtributing t 
the Poor. 
10. What if the Executor make his Kin his Executor? Who is 
to be admitted? | s xþþ 550 
11. hat if the Teſtator make another's Kin his Executor? 


HERE (1) the Teſtator nameth ſome one Man his Exe. 
tor, or doth bequeath ſome Legacy unto him, and there be 
divers Men of that Name; this Uncertainty maketh void the Diſpo | 
ſition 2: For Example; the Teſtator maketh Titius his Executor, L. 6, quis. 6. fi 
whereas there be divers Perſons ſo called; or, to ſpeak after the _ f. N 2 
Manner of our temporal Lawyers, the Teſtator maketh John at conſultiſſima. C 
Stile his Executor, or giveth to him ar hundred Pounds, and there qui teſt. fac. poſſ. 
be two Perſons called 7ohn at Stile, and the Teſtator maketh no * “ 
Difference, but leaveth it uncertain of whom he did mean ; in this 
Caſe neither of them can obtain the Executorſhip or Legacy b. Pp. in d. 6. 6 
But (2) if the one of them do prove that the Teſtator did mean inter. 
that he ſhould be Executor, or have the Legacy, it is ſufficient for | 
the Obtaining of the Executorſhip or Legacy ©. A « Bar. in L.quidam, 
| | 20,2 4 *Y Me liz: 3. 06 a 
Simo de Præt. de interp. ult. vol. I. 1. fol. 97. n. 1. 


Or if (3) one of them appointed be one of the Teſtator's familiar 
Acquaintance, and his Friend, the other a Stranger; in this Cafe =» 
the Stranger is excluded, and the other admitted 4, Or both of I. quem ber. f 
them being Friends, yet if one of them be joined in greater Friend- de cond. & demon. 


ſhip with the Teſtator than the other, he is to be preferred to the Matic. de conjod. 
. ult. vol. I. 8. tit. 4. 


Executorſhip or Legacy before the other ©. n. 5. 
| x | Rs | = e Simo de Prætis 
de interp. ult. vol. I. 1. fol. 100. n. 3. Mantic. de conject. ult. vol. I. 8. tit. 4. n. 5. 


Or if the one of them (4) be of Kin to the Teſtator, and the other 
not of Kin, the Kinſman is to be preferred f; and if they be both r L. cohered. 6. 
Couſins, then I ſuppoſe that whether of them were to be admitted qui diſcreras. ff. de 


to the Adminiſtratorſhip, in Caſe the Teſtator had died Inteſtate, dess. — 11 


that he is to be admitted to the Executorſhip 8, : 1.8. tit. 4. n. 5. 
| . . : 2 r 
hoc autem. ad Trebel. le&. 3. ff. Simo de Prætis de interp. ult. vol. 1. fol. 98. n. 9. Malnic, de conject. 
ulr, vol. I. 4. tit. 6. n. 3, 4. | | 4 | 
Ooo | On: 


_— as. of: CEE. DH = CO OI I" IT 


dicante. de tc 


— — — 
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Or if (5) the Diſpoſition be made ad pias canſas, it is not void 
by Reaſon that the Name is common or agreeable to divers. And 


therefore (6) if the Teſtator doth bequeath any Thing to the Church, 


not expreſſing what Church he doth mean, the Diſpoſition is not void, 
v Gloſ, in L. qui- but is to be underſtood of his Pariſh-Church b. And if the Teſta- 
dam. ff. de feb. tor name a Church, and (7) there be divers Churches of that Name, 


dub. Abb. in e. - it is to be underſtood of his Pariſh-Church i, For Example; the 


dicante. de te 


excr. Bar. & Jaſ.in Feſtator doth bequeath to St. Perer's Church in Oxford an hundred 


L. 1. de facroſan. pounds, where there be two Churches of that Name; this Diſpoſi- 
— - tion is not void, but the Bequeſt is due to the Teſtator's Pariſh- 


ſtir. g. 11. * 4. Church, or where he did more uſually reſort to pray to God, or 
Legatur, nec. to hear his Word k. And if neither of them be his Pariſn- Church, 


Mant. de con) a ; 
ult. vol. 1. 8. 4 neither can it appear that the Teſtator did more frequent the one 


{ Bar. in L. cond than the other; or, on the contrary, if both of them were his Pa- 


* riſn- Churches, for that perhaps he kept a Family in either Pariſh, 
Pan. in e. 3 and did equally frequent either Church; in theſe Caſes, by the Opi- 
_ de tell. ex nion of ſome Writers, the Legacy is to be divided betwixt the 
1 Er hc eſt com. Churches l. But by the Opinion of the more Part, it is in the 
op. al > ay f. * Power of the Executor, or if the Executor do refuſe to prove the 
derb. ob. Graff, Will, or that there be no Executor appointed by the Teſtator, then 
Theſaur. com. op. it is in the Power of the Ordinary to beſtow the ſame Legacy on 
8 221 *4 whether Church he thinketh good ®, as the Conſideration of divers 

ta. Circumſtances ſhall induce him; wherein (amongſt other Things to 


—— j be remembred by the Ordinary) this is not to be forgotten, o1dclicet, 
& ibi Covar. aſſe- Whether Pariſh is the poorer n. 

ens ha eſſe | ; 

2 Hoſtienſ. & al. in e. jud. quorum op. eſſe. com. fatetur. Covar. in d. c. jud. Idem quoque 
dic. Graſ. 'Theſ. com. op. & leg. g. 64. Ben. Cap. regul. & fal. reg. 113. 2 Gloſ. in d. c. judieante. 
Mant. de conjeR. ult. vol. I. 8. tit. 5. n. 5. | | | 


In like Manner if the Teſtator (8) make the Poor his Executors, 

giving them the Reſidue of his Goods; this Diſpoſition is not void 

2 Viraquel. trag. by Reaſon of Uncertainty; for that is a Teſtament ad pias cauſas®. 
8 By the Poor therefore in this Place is underſtood the Poor of the Pa- 


p L. quis ad declin. riſh where the Teſtator did dwell and keep Houſe P; for it is likely 


1 C. de epiſc. that he did bear a great Affection to the Poor where he dwelled d; 


| . l ſ. . . . 7 . . I 
G — derb. pay. eſpecially alſo if the Teſtator were buried in the ſame Place r; and 


per. de eſta. 1. 6. therefore the Ordinary in this Caſe ought to 1 that the Poor 


* re rr. have their Due, according to the Meaning of the Teſtator ſ. But 


Mantic de covjett. if the (9) Teſtator do bequeath a certain Sum to be diſtributed 
ON 1.8. tit. 5- amongſt the Poor, and do appoint an Executor; then it is the Of- 
a Mant, de tit. 5 fice of that Executor to diſtribute the ſame.* ; who in the Diftribu- 


1. 2. a1. os tion thereof is not neceſlarily tied to beſtow it wholly upon the Poor 
1 ir 99 of that City, Pariſh, or Place, where the Teſtator did dwell *; 
L. null. C. de (unleſs the Teſtator did mean that the ſame ſhould be beſtowed on 


epiſe. & cler. d. them alone * ; ) neither is he ny tied to make Choice of the 


——.— gol pooreſt Perſons Y ; but may uſe a farther Liberty, ſo that he do not 
ibid. abuſe the ſame 2. For he may not ſo make Choice of any Perſon, 


2 Fe as it may ſeem to oppoſe the Teſtator's Liking and Meaning * ; 


n. 2. neither may he beftow the whole Legacy upon ono Perſon alone ®, 
n Gem. & Franc. * * 
in c. fi pater. de teſta. I. 6. Mant. d. tit. 5. n. 2. Bar. in L. unum ex famil. 6. 1. ff. de leg 2 
Bald. in rep. L. 1. de ſacroſan. eceleſ. C. Mantic. d. tit. 5. n. 6, : Par. conſil. 45. vol. & Mant. d. tit. 

n. 8. Angel. in L. ſed & fi. 5. fi libertis, ff. de j 4 Pariſ. conſil. 26. vol. 4. n. 29. b Bar. in L. I. 


5 2190 
ff. de op. leg. Bald. in rep. L. 1. C. de ſaeroſa. eceleſ. Mant. de conjeR. ult. vol. I. 8 tit. 3. n. 18, 19. 
3 ; ; 


nor 
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nor upon himſelf, nor his Children, unleſs they be very poor ©, nor Brook tit. exec. 
upon ſuch Perſons as will unthriftily ſpend it ; but upon ſuch Poor „ 
to whom it may do good; and eſpecially if the Kinsfolks of the in Cl. 1. de teſt. 


Teſtator be poor, and of the ſame Pariſh where the Teſtator did Mant. d. tit. n. 9. 


4 Bald. in L. illa. 

dwell, they are to be preferred d. | Inſt, & de har. 
* : inſt. Pariſ. conſil. 

26. vol. 4. Mantic. de conject. ult. vol. tit. 5. n. 17. 


Hereunto it may be added, that if the (10) Teſtator make his 
Kin his Executor, or give his Goods to his Kin, that this Diſpoſition 
is not void; but that they which be in the next Degree of Kindred 
to the Teſtator, to whom the Adminiſtration of his Goods was to 
be committed, if he had died Inteſtate, are _ be firſt admitted to | 
the Executorſhip ©, or to enjoy the Legacy during their Lives f; _ | 
and after their Deaths, the — next of Kin to the Teſtator are to 1232 
be admitted one after another, ſucceſſively by Degrees, and not all de. 1. & poſthu. 
together 8; ſaving where the Teſtator doth make (11) another's 1g Ligagier f. 
Kindred his Executor, or do bequeath ſome Legacy to any other's 11 clot 1 by Graf. 
Kin; for then they are all to be admitted together, without Reſpect Theſ. com. op. 5. 


or Degree b. The Reaſon of the Difference is, becauſe the Teſta- Bar © 27 cg. 


tor is not preſumed to carry an equal Affection towards every of tingat. ff. de reb. 


i 1 1 i dub. q. pen. 
his own Kin, but to him that is nearer of Kin greater Love, and to {> 4 fer. un 


him that is farther off leſſer; and therefore of his own Kindred the ita. b. fin. ff. de leg. 


4 5 
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beſt beloved is firſt preferred: which Inequality of good Will is not 2. Pariſ. confil. 4g. 
preſumed towards another's Kindred, and therefore they are admit- 59 2 Graf: Thel. 


' p com. op. 6. le al. 
ted without Difference i. _ —— — 
no. | £ commiſſum, q. 16. 
5 Paul. de Caſtro in d. L. cum ita. g. fidei commiſſ = op. com. eſt, ut refert Par. conſil. 11. n. 28. vol. z. 
Covar. in c. Ranurius. $. 2. de teſt. extra. Graf. 'Thel. com. op. g. fidei commiſſum, q. 16. h Bar. in L. 
fi cognatis. ff. de reb. dub. Simo de Prætis de interp. ult. vol. J. 3. fol. 91. n. 28. Graf, Theſ. com. op. 6. 
Inſtitutio. q. 20. n. 10. Jaſ. in L. Gallus. $. quidam reRe. ff. de l. & poſthu. n. 28. Bar. & Simo de 
Prætis ubi ſupra. 1 | | 5 25 


It hath not only been a Queſtion amongſt the beſt Lawyers in this | 
Land, whether the Mother be of Kin to her Child k; but after * Brook Abridg . tit. 
much Diſputation, it hath been alſo adjudged for the Negative, 1g. dminiſtr. n. 47. 
That the Mother is not of Kin to her Child. As are e in the 
Caſe commonly known by the Name of the Duke of Sols Caſe, 
very famous in many Books !, (though more famous for the Rare- Brook. ubi ſupra. 
neſs than for Soundneſs,) which Caſe was this. In the Reign of - your — 9 
King Edward the Sixth, Charles, Duke of Suffolk, having Iſſue a ſimilib. 


Son by one Venter, and a Daughter by another Venter, made his 5 Ed. 6. 


laſt Will, wherein he deviſed Goods to his Son, and ſo died. After 

whoſe Death the Son died alſo Inteſtate, without Wife, and with- 

out Iſſue, his Mother and his Sifter by the Father's Side (for ſhe was 

born of the former Venter) then living. The Mother took the Ad- 

miniſtration of her Son's Goods, according to the Statute m, where- stat. H. 8. an. 21. 
by it is enacted, That in caſe any Perſon die Inteſtate, the Admini-© 5 | 
ſtration of his Goods ſhall be committed to the next of Kin, &c. © 
The Adminiſtration being thus granted to the Mother, the Siſter by | 

the Father's Side doth commence Suit before the Ectleſiaſtical 

Judge, pretending her ſelf to be next of Kin, and the Mother not 

of Kin at all to the Party deceaſed, and therefore deſireth the Ad- 
miniſtration formerly granted to the Mother to be revoked, and to 

be committed unto her, as next of Kin to the Deceaſed, by Force, y;,. f. 
of the ſaid Statute n. 


. cod, l. 
part. 6. f. 1. n. 3. 


O O O 2 |  Here- Brook ubi ſupra, 


he een ——_ — CIS FI "IR 1 
— — 4 
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Hereupon the moſt Learned, as well in the Laws of this Realm 

as in the Civil Law, were conſulted. Firſt, whether an Admini— 

ſtration once granted might afterwards be revoked ; whereunto they 

all agreed that it might. Secondly, whether the Mother were next 

of Kin to her Son; whereunto not only the Temporal Lawyers, but 

alſo the Civilians, (as it is reported) were of this Opinion, that ſhe 

was not of Kin to her own Son. Whereupon by definitive Judg- 

ment of the Court, the former Adminiſtration granted to the Mo. 

ther was revoked, and a new Adminiſtration granted to the Siſter, 

albcit ſhe- were of the half Blood to the Deceaſed. According to 

this Judgment divers other Adminiſtrations were granted from the 

| Mothers, to the Brethren and Siſters, as next of Kin to them dying 

o Veluti in eaſu in- Inteſtate, for divers Years after“. The Reaſons which moved the 
oor nr Shel- Pemporal Lawyers to be of this Mind, that the Mother ſhould 
805 not be of Kin to her own Child, were eſpecially theſe. Firſt, be- 

cauſe there is a Ground or Principle in their Law, that Lands can- 

» Littlet. Tenures, not lineally aſcend, but deſcend P ; whereupon they concluded, that 
1. 1. fol. 1. Goods and Chattels might lineally deſcend, but not aſcend d. Se 
n "* condly, becauſe howſoever Children be of the Blood of their Ps. 
N rents, yet are not Parents of the Blood of their Children; for ſo 
they write, Liberi ſunt de ſanguine. patris & matris, ſed pater & 

idem.  qxater non ſunt de ſanguine liberorum . Thirdly, becauſe the Father, 

Wii the Mother, and the Child, though they be three Perſons, yet arc 
t Brook ubi ſupra, they but aua caro {, one Fleſh, and conſequently no Degree of Kin- 

Polk Iſidor. red betwixt them. Dn n 

| What might be the Reaſons whereby the Civilians were moved 

to be of the ſame Opinion, that the Mother was not of Kin to her 

Child, I cannot eaſily conceive ; unleſs it were this, £72. Mater non 

Bald. in L. ult. C. aumeratur inter conſanguineos t; or unleſs it were the antient Law 

de verb. ſignif. of the Twelve Tables, whereby the Mother was excluded from 

„ Inftit, 1. 3. tit. ſucceeding in the Inheritance of her Son or Daughter *. Thus was 

de 8. C. Tertil. in the Judgment in this Caſe, and theſe were the chief Reaſons there- 

DR of ; which Reaſons not being very ſtrong, the Judgment could not 

be very ſound, For firſt, though it be a Maxim in the Laws of 

this Realm, that Lands cannot lineally aſcend from the Child to 

x Littleton fol. 1. the Parents *, (which Maxim ſeemeth alſo to ſavour of the Law 

2 d. tit. de of the twelve Tables J, being the moſt-antient Part of the Civil 

— C Teri. in Law written 2, whereby (as I have, ſaid) the Mother was forbidden 

z Initio civitaris, to ſucceed in the Inheritance of her Child ; yet nevertheleſs it 

cum omnia manu doth not thereby follow, that Parents be not of Kin to their Chir 

us, mille ſeriptn dren, becauſe they cannot ſucceed, them in the Inheritance, no moe 

fuerunt leges, ſed than the Child ccaſcth to be of Kin to his Parents, when he is di- 

Ae cant. herited or barred to ſuceeed in the Inheritance. And touching the 

Ans autem ab ur- Law of thoſe Twelve Tables, it was not only thereby -ordained, 

be condira 393 that the Mother ſhould not ſucceed. in the Inheritance of her Chil 

— 3 dren ; but likewiſe, that the Children ſhould not ſucceed in the li- 

larum. L. 2. f. de heritance of their Mother b; which Prohibition notwithſtanding, tte 

origin. jur. & We- Kindred ſtill remained entire betwixt the Parents and their Children 


ſen, eod. tit. 2 1 

« Inſtit. de S. C. hiuc & inde ©. 

A Q 5 9 | | 
d Ibidem, Inſtit. de gradibus cognat. 5. 1. lib. 3. L. ult. ff. de grad. aff, 


And ſo much doth Mr. Littleton (no leſs honourable for his pio 
found Knowledge in the Laws of this Realm, than authentical for 

- © -bis Antiquity) plainly acknowledge, that the Parent is more 77 1 
; | 00 


the common Stock or Root, from whence not only the Father and 


Far VIL . Tiſtaments Een, al 


Blood unto the Child than the Uncle d, notwithſtanding that Ground! ces 
in their Law, namely, that Inheritance cannot lineally aſcend. *** © 
Which Concluſion is alſo agreeable to the Civil Law, being much 
more antient than old Littleton, whereby it is manifeſt, that as the 
Son and. the Daughter be in the firſt Degree of Kindred in the Line 
deſcendant, ſo the Father and Mother be in the firſt Degree of Kin- 


dred in the Line aſcendant ©. . ; e Inſtit. tit. de gra, 

| cognat. F. 1. Adds 
& perluſtr. arborem conſanguinitatis in fine lib, 4. decret. dep. & Jo. And. leur. cum commentar, ſuper 
arbore conſang. ' | 5 | | . | IG 


Touching the ſecond Reaſon, although it be true, that Children 
be of the Blood or Seed of their Parents, but that the Parents are 3 
not of the Blood of their Children f; yet doth it not follow, ths nc ee tit. 
Parents are not therefore of Kin to their Children, becauſe they Corar. de fool 
ſpring not out of their Blood, nor deſcend from their Loins ; for the par. 2. e. 6. f. 6. 
Brother doth not ſpring from the Blood, nor deſcend from the Loins 3: | 
of his Brother, but both of them ſpring from the Blood and Seed :  -..- | 
of their Father *, as two Branches from one Root or Stock; ands I. 1. & de 
yet who can deny them to be of Kin the one to the other? So then 2 
it is ſufficient for Kindred to agree 77 tertio h, or to flow from one de cur matrimon. 
Fountain, or grow from one Root; though one of them do neither fol. 46. LeQur. Jo. 
flow nor grow out of the other. If you enquire, how then doth guck cxmcommen- 
the Father and his Son, or the Mother and her Daughter, grow conſung.Covar. ubi 
from one and the ſame Stock or Root ? you, muſt underſtand; that ings, * 8 2 
4 | : | commun. ſti pit. lec- 
Mother, but alſo their Sons and Daughters do grow, is the, Grand- tur. Jo. And. ad 
father. So did Jaac and Jacob alſo ſpring from the Loins pf A.- arborem conſang. 
22 „ . | d hild cum FOMLMNENTAFe 
traham, viz. Tſaac the Son immediately, and Jacob the Grandchi Philipp. Melanc. 
mediately, the one in the firſt Degree, and the other in the ſecond dg rb, conf, Kling, 
Degree, to Abrahazn, being the common Stock to them both, and oy Abd. Miel chior 
to their Poſterity 1. Hence it is, that Cygnati or Anati be ſo call-3 ling-Philipp.Me- 
ed, quaſi ab uno nati * ; and Conſanguinitas, qudſi ſanguinis uni- 19"; & Geor 
* : AMP 3 . ajor de arbor. 
tas l. And hence it is, that Conſanguinity or Kindred is defined to conſang, tam civilf 
be oinculum perſonarum ah eodem flipite deſcendentinm, curnali pro- rn 
pagatione contractum n. A Bond of Perſons knit together by Blood . 
or carnal Propagation, deſcending from one Sto c. I. in vulgari. ff. 
a - [ 2 , a 3 ) 4381 Nen * de verb. ſignif. 
Jo. And. & Georg. Major ubi ſupra, w Jo. And. Philip. Melan. & Georg. Major in ſuis wadetibus ds 
conſang, & ff. Alias definitiones videre licet apud alios authores; veluti apud Hoſtienſ. in ſumm. eod. tit. 
Covar. tract. de ſponſal. 2. part. c. 6. $. 6. Præpoſ. in tit. de conſang. & aff. & de arbore conſang, de quo- 
rum controverſiis magnopere non laboro. „ ESE F 


Wbereby it may be concluded, that Parents be of Kin to their 
Children, like as Iſaac was to Jacob, for that they both came of 
the Seed of Maha; and conſequently that the Mother is of Kin 
to her Child, notwithſtanding ſhe ſpring not from his Blood, be- 
cauſe they both ſprang out of the common Stock, being her Father, 
and her Child's Grandfather, And therefore by the Laws. of this 
Realm, if a Man die ſciſed of Lands holden in Socage, his Heir 
being withia the Age of fourteen Years, in this Caſe the Mother 
ſhall have the Wardſhip of her Son, as being next of Kin, to whom 
the Lands cannot deſcend n. „ „ 


* 


n Stat. de Mirle- 


; | Thus „ of +54 bridge edit. anno 
Iouching the third Reaſon, it is more feeble than either of the 32. H. 3. 
former. For although it may not be denied, but that the Father | 
and Mother, being Man and Wife, are una caro „ one Fleſh; yet * Gen. i. 2; Matth. 
N 0 it Xix. 5. 


470 8 £ How J eſtaments become void. Part VII. 


it is not to be granted that the Parents and their Children are one 
Fleſh, otherwiſe than as they agree in a Third, by proceeding from 
one Root, as is aforeſaid. Or if it were granted that they were 
und caro, and conſequently no Degree of Kindred betwixt them; 
by this Argument, as Parents ſhould not be of Kin to their Chil. 
dren, becauſe they are both one Pleſh; ſo Children ſhould not be 
of Kin to their Parents by the ſame Reaſon, being commune argu- 


? Argument, com- Mentum P. c 


— Cock otatur, ſtatim ſuo ipſius gladio jugulatur. Everard. de locis arg, legal. in przamb, | 


Nou as touching the Reaſons which peradventure did induce the 


Civilians to be of Opinion that the Mother was not of Kin to her 
hild ; true it is, that the Mother is not properly comprehended 
Child; true it is, 12 ehended 
q Bald. in L. ult. inter conſanmguineos d, becauſe properly and ſtrictly, conſangninci 
C. de verb. 5 doth only comprehend them which be of Kin b the F ather's Side t. 
de <6. Mow Whereby we may underſtand, that this Englif fore Rin - more 
_—_ 229. n. 10. large than the Latin e Hi 2 24 _=_ 
VOI. ©, 
known to the Learned in that Law, as I dou r 
| any of their Reaſons of denying the Mother to be of Kin to her 
Dictio conſangui- Child ſ. And albeit the — antient Law of the Twelve Tables 
eee was very ſevere againſt the Mother and her Children, . 7 
ied Agnatos com- tually expel them both, ut fie quident inter Irene, fl — fi ian 
| prevents, Arows- ve, ultro citroque hereditatis capiendæ jus —_ ,fot at neither 
complefitur eri- ſhe ſhould ſucceed them, nor they her, in the In 1 up- 
__ 2 on better ee — = Ht. _ —— Ae 
abi ſupr. Tor, and Piety of ſucceeding Emperors, wa: 1 
Etat. 4e 8. C. the Twelve Tables altered a, and the Mother admitted to ſucceed 
Ie bin Hine her Children, ad ſolatium liberorum anni ſſrum, for Comfort and in 
ris civilis in defe- Recompence of the Loſs of her Children x. 


da Matri ſuc- a | 8 | 
— li inte kati, & econtra, videas velim Minſing. de S. C. Tertill. I. 3. Inſtit. Jure 8 
in univerſum ſtatutum eſt, patri matrique pariter deferri ſucceſſion. filiorum fine liberis decedentium, fi 
mulque cum iis admitti fratres ſororeſque ex utroque parent. & conſeq. de hered. ab inteſtat. Authen. 


The Reaſons of this Judgment being thus removed, it is now 

Time to conſider what became of the Judgment it ſelf, True it 

is, that in thoſe Days this Example did ſo much prevail, that many 

* Brook tit. admi- Judgments paſſed accordingly upon the like Caſe ); but yet in 4, 
— 5 44 Serke. ceſs of Time the Truth prevailed; (for what is ſtronger than Trut 10 
Jura dict. Novel. and the Mother was every where adjudged to be of Kin to het 
de hzred. ab in- Child 2; who dying Inteſtate, and without Iſſue, the Adminiſtrs 
reltar, $ 6 igtur. tion of his Goods may be committed unto her (if the Ordinary i 
* Stat. H. S. an. 21. Diſcretion ſo think good) as next of Kin, according to the Statute, 

c. 5. Or if he do not die Inteſtate, but maketh his Kin his Executor, 0! 
doth bequeath the Reſidue of his Goods to his Kin; the Mother i 

this Caſe (where there are no Children) is to be admitted 2 

Fer d. f, fi igitur. and to enjoy the Legacy as next of Kin to her Child Þ during - 

de hered. ad in- Life; and after her Death the other next of Kin e. But if the Teſts 

© DD. in L. cum tor do not bequeath his Goods to his Kin, but to the next of hi 

ira. $. fn, ff. deleg. Kin, nor make his Kin Executor, but the next of his Kin, oe * 
ez . 25 ther being next of Kin, (where the Teſtator dieth withou : 

commil, g. 16. ſue, ) ſhall be his Executor ſimply, and enjoy all his Goods, not g ſ 
for her Life, but diſpoſe thereof at her Death to whom ſhe will. 
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C IX Uncertainty ariſing by Reaſon of alternative or 
disjunctive Speech. W 


1. The Executor ſaying, I make A. or B. Executor, it is as if 
he had ſaid, I make 4. and B. Executor. Es 

2. Mhat if the Teftator be more affected to the one than to the 
n | | 

3. What if the Election be referred? 

4. What if the one be capable, the other not ? 


HE alternative (1) or disjunctive Speech of the Teſtator in Ses anten, cap. 7, 
1 making Executors, or diſpoſing of any Legacy, doth not hurt bontra. 
the 'Teſtament . And therefore if the Teſtator ſay, I make A. or e L. cum quidam. 
B. my Executors, or, I hequeath to ſuch or ſuch a Perſon à hundred © de verb. ſignit. 
Pounds; this Diſpolition 1s not void, but both of them ſhall be ad- 
* mitted Executor, and both of them obtain the Legacy, to be di- 
vided betwixt them Pp. | | 
And albeit at the firſt there was great Diſſenſion and Conflicts in 
Opinions about this Queſtion ; at laſt it was eſtabliſhed for Law, 
that this Word [or,] in Favour of Teſtaments, ſhould be taken for 
land d,] when it is ſo placed betwixt two Perſons, as it may ſeem 4 Text. in d. I. 
| to miniſter Doubt, whether Perſon the Teſtator did mean r. And cum quidam. 
therefore the Teſtator ſaying, I make A. or B. my Executors, it is . 0 
in Effect as if he had ſaid, I make A. and B. Execnutors f, &c. f d. 6 melius. 
Which Concluſion notwithſtanding is ſometimes limited, and one 
only of the Perſons is to be admitted. | 
The firſt Limitation is, when (2) the Teſtator doth bear more 
Affection to the one than to the other; for then he to whom the 88 
Teſtator beareth more Affection is to be preferred before the other *, « Rips in e. inter 
For Example; the 'Teſtator faith, T make my Brother, or his Chil- exteras. de reſerip. 
8 dren, my Executors, or, I bequeath to my Brother, or his Children, x: ": 5 * en 
ſuch a Thing : In this Caſe, foraſmuch as the Teſtator is preſumed Jul. Ciar. f. teſtam. 
do carry a greater Love to his Brother than to his Brother's Children, % 80. n. 5. | 
be ſhall firſt be admitted to the Executorſhip, and obtain the Le- 
4 fache and enjoy the ſame during his Life; and after his Deceaſe, 7 
his Children then ſhall be admitted u. But this unequal Order of L. _ pater. 5. 
Affection hath not ſuch unequal Effect when the Teſtator doth make Bald. 3 2 
his Brother and his Children Executors, by this Word Land, ] or eo qui ſibi & hæ- 
with,] as before hath been declared; for then they be all admitted ul Chew 8 
equally, and not ſucceſſively x. D. 57 hrs 
7 TTY 3 23 * Jaſ. in L. Gal- 
f = — ougr + 6 5k & poſthu. Clar. 5. teſtm. q. 80. n. 6. que opinio ab omnibus juris interp. 


r d. L. eum quidam 
& DD. ibidem. 


Another Limitation. is, when (3) Authority is granted to another 

Jof making Election: For Example ; the Teſtator maketh his Exe- 

Cutor A. or B. whom the Ordinary ſhall chuſe, or giveth an hun- 

dred Pounds to A. or B. whom the Executor ſhall chuſe; in this 

Caſe, this Disjunctive [or] ſtandeth properly, and is not changed _ 

into a Conjunctive; and ſo Election being made of the one, the o-, 1. fl me 1 
ther is excluded v. 15 |  Servio.dela.v.L 
5 utrum. 9 cum qui. 
Ano cher 9 * ff. 


moòum & ſpecies Number, or Meaſure, as Lead, Money, Wheat ©, Ge. 
_ dicitur 4 Juris con. 


* b 
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Another Limitation is, when (4) the one of the Perſons is net 
capable of the Executorſhip or Legacy; for then alſo the Di:junc- 
tive ſtandeth properly, and the other Perſon alone ſhall obtain ty 


z Jaſ. in I. cum Executorſhip or Legacy r. 


uidam. C. de verb. l ; a 5 
Audit limit. 5. quippe qui alias habet in eo loco iſtius regulz limitationes, 


6. X. Of Uncertainty reſpecting the Thing bequeathed. 


1. Whether Uncertainty by Reaſon of Generality in the Thing | - | 
bequeathed doth make void the Diſpoſition. 
2. Whether the Diſpoſition be void when that is bequeathed which Ml : 


of the Logicians is called Species. 
3. Whether the Legacy of Vine or Corn, no Quantity being ex 
preſſed, be void. | . 
4. By the Equity of the Ecclefiaftical Laws, uncertain Teſſa. 
ments are ſaved from Deſtruction. 
5. Who ought to chuſe, where a Legacy is given generally, fle 
Executor, or the Legatary. 
6. The Manner of Eledtion. 
7. Of Legataries, who muſt chuſe firſt. 
8. F Collegataries diſſent among themſelves, what Means is t1 lr 
uſed. \ my x | ; 
HAT the Diſpoſition or Bequeſt is ſometimes overthrown or 
deſtitute of Efe, by Reaſon of the Uncertainty of the Thing 
bequeathed, may appear by that which hath been already ſpoken 
* Supra cad. parte, Of Error in the Thing bequeathed ©; for by what Means the Teſa- 
9 5. tor doth err, by the ſame Means is his Di Ra made uncertain; 
concerning which Kind of Uncertainty, whether it deſtroy the Le. 
* gacy or no, doth there appear. Now therefore of ſome other Kind 
of Uncertainty reſpecting the Thing bequeathed, and namely whe- 
ther the Uncertainty growing by Occaſion of Generality make void 


the Bequeſt or not. 328 th y 

Firſt, when (1) any Thing is bequeathed under ſuch general ſure 
Words, that the Meaning of the 'Teſtator is unknown, the Difpol "wg 
tion remaineth without Effect; as when the Teſtator ſaith, I 4 * 


bequeath ſome Thing, or, I bequeath a Subſtance, or, I bequeath o 
» Cloſſ. & DD. in Body, or, a living Creature b. For that which the Logicians cal 
L. legato generali- Genus, either generaliſſimum or ſubalternum, being bequeathc 


1 the Executor is ſaid to be delivered, if he give but a Piece d 


* 


© Accurſ. Bar. & Bread, or a Fly e. 

communiter DD. in | 

d. L. legato. quamvis Zaſius in d. L. & Jo. Rub. lib. 2. ſententiarum, c. 14. dicunt, inutile quidem eſſe |t 
gatum; non tamen quia hæres dando quid minimum liberetur, ſed quia effuſum adeo & incertum eſt leg* 
tum, ut inutilem, potius quam utilem, a&um concipere voluiſſe teſtator intelligatur. 


If the (2) Teſtator bequeath ſuch a Thing which in Logick ö 
8 Quod enim Dia- called Species d, and in Law Genus; then we are to conſider be 
ledticis eſt ſpecies, ther the ſame Thing do receive his Limits of Nature, as an Hor) iſ 
Jurifz genus > a Tree, Cc. or of a Man, as a Ship, a gold Chain; or of Weigl iſ 


pellant; quemad- 


ſultis id quod Diale&ici appellant individuum. Minſing. in $. fi generaliter. Inftir, de legat, * Za U 
1. Sing. reſponſ. in princ. n. 33. Minſing. in d. $. fi generaliter. | 1 by 


3 
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In the firſt Caſe, 0iz. If the Teſtator bequeath an Horſe, the 
ueſt is good, whether the Teſtator have any or none f. f Bar. Paul. de 
In the ſecond Caſe, vig. If the Teſtator bequeath a Ship, or a Ou Ns: 
gold Chain, by the common Opinion of Writers, the Legacy is gat. Wien 
void 8, unleſs the Teſtator have a Ship, or a Chain. But others are s Angel. & Alex 
of Opinion, that the Legacy is good, although the Teſtator have in E. fi domus. f. 


no Ship or Chain b. And this Opinion ſeemeth more reaſonable, nf 3 


. and more agrecable to the Equity of the Eccleſiaſtical Laws i; ampl. 2. & 3. Bar-. 
eſpecially if the Teſtator knew that he had no Ship or Chain of & Poe. in L. quod 
19 his own, when he made his Will. 3 * 
: 3 : - © Zaſ. Sing. lib. t. 
ih 3 eue ali, keene Pecan 6 „’ Cores ES 
m , nem i 1. 
5 Rn IN. $96 606 0 LOO 
2 In the third Caſe, oiz. If the Teſtator do bequeath Lead, or 
Money, or Wheat, not expreſſing the Quantity, the Bequeſt is un- 
the _— becauſe of the great Uncertainty ; at leaſt it ſeemeth te 
xecutor is delivered by delivering a very little k. Howbeit if the * L. nummis. ff. 
Legacy confiſting\ in Weight, Number or Meaſure, be diſpoſed for de leg 3. Gloſſ. in 
the Performance of ſome Act, or other certain Conſideration, as for n 
0 be the Building of ſome Bridge, or mending of Highways, or for the | 
Education or Alimentation of ſome Perſon, or maintaining him at 
Study, or for the Relicf of the Poor, or for the Repairing of the 
1 Church. or for other like Uſes; in theſe Caſes the Legacy is not 
hing void, albeit no Quantity be expreſſed ; for ſo much is underſtood to 
ken WW be diſpoſed, as may ſatisfy or anſwer that Purpoſe whereunto it is 
ela- appointed, and as the Ordinary, conſidering the Neceſſity of the 
an; 1 I bing, and the Ability of the Teſtator, and the Continuance of the 
Le- Gift, ſhall deem convenient l. | 1 Zaſ. in L. ita 
. V 
* ob. ff. n. 14, 15. & Ripa in eand. 1 5 Ke. | 
void Moreover, by the (3) Equity of the Laws Eccleſiaſtical, not only 
e the Legacy general of Things conſiſting in Weight, Number or Mea- 
_ & ſure, as of Wine, of Oil, of Corn, of Iron, of Braſs, of Money, 
1 5 Oc. is good and available, without any Quantity expreſſed by the - 
LA Teſtator, which Quantity is underſtood to be left to the Diſcretion 
* of the Ordinary, to be limited by him as due Circumſtances ſhall 
. n induce him in; but alſo by the ſame (4) Equity, it ſeemeth that the, ..,. 
mY general Legacy even of that which the Logicians call Senus (which Kar Abb. 
ec may be verified of Things different in Kind) is not void *. But tis in e. 1. 9 
| to be certified and declared by the Ordinary, according to the Eſtate xtr. Sloſſ. & DD. 
ee k of Perſons, the common Cauſe, and whatſoever may be collected de 3 
elt legy by other Circumſtances 9, Much leſs is the Le acy void, where * Verum, ff ani- 
the Teſtator doth bequeath a certain Quantity of Corn, or Wine, rie Zef in . fue- 
ick ©. other Things, conſiſting in Number, Weight, or Meaſure, not ticum. & de verb. 
Shs expreſſing the Kind of Corn, gigs. Wheat, Rie, or Barley, or of ob. u. 11. Archid. 
Hot Wine, 972. White, Sack, or Claret p. 5 5 ſunt nonnuli. 
Weight in L. fi ita Rtipularus, ff. de verb. ob. & ibi Alex. & Ripa. P Zaſ. & Ripa ind, L, din rac rod * 
Zi l. Here it may be demanded, Who ſhall (5) chuſe, where the Le- 


Sacy is general, the Executor or Legatary * To this Queſtion thus : 
Ppp If 


-- 
W 


_ 
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= If the Teſtator do expreſly grant the Election, the Doubt is eaſi 


4 Graff, Thefaur. anſwered ; he to whom the Election is granted 4, 


com. op. 5. lega- : 
tum. g. 61. in prine. Lanc, Dec. & Jaſ in L. legato. ff. de leg. 1. 


If there be no expreſs Grant made by the Teſtator, then if the 
Words of the Diſpoſition be directed to the Legatary, as if the 
ITeſtator ſhall ſay, I will that 4. B. ſpall have a Horſe ; the Elee- 

r Gloſſ. in L. Iucio. tion belongs to to the Legatary 7. But if the Words of the Dif 
# de leg. 2. & ſition be directed to the Executor, as if the Teſtator ſay, I will that 


hzc opinio com. 
munis 3 teſte my Exccutor give to 4. B. a Horſe; then the Election appertains 


Grafl. d. $. lega- to the Executor ſ. If the Words be not directed to the Executor 


er. 62. 8 nor to the Legatary, it is anſwered, that if the Thing bequeathed 


dicante. de teſta have his Limits aſſigned of Nature, then the Election is in the Le. 
ext. v. 3. Zal- & gatary, in caſe ſuch Things be extant among the Teſtator's Goods; 


alii in d. L. lega- g . IO 
_ quorum _ and in caſe there be no ſuch extant, the Election is in the Execy- 


communis eſt, ut tor t. But if ſo be that the Thing bequeathed be limitted by Man, 


12 Wo the Election doth appertain to the Executor u. And ſo it is at 


Zaſ. in d. L. le- Things conſiſting of Number, Weight, or Meaſure &, albeit there 


| 1 be of thoſe Things extant amongſt the Goods of the Deceaſed 7, 
communis eſt, ait much more if there be none extant 2. ; 


Graſ. d. q. 62. n. 3. : ; : g 
u Jaſ. in d. legato. n. 20. Graff, d. q. 62. n. 3. verb. aut vero. Contrarium Minſing. in d. 6. fi generaliter, 


n. 9. ſed prior opinio eſt communis, ut per eundem Graſſ. L. leg. 4. ff. de Tritic. vin. & oleo leg, Zi 
in d. L. legato. n. 18. Atque hzc opinio communiter approbatur, five teſt. de certo ſenſerit, five non; 
ut per Graſſ. ubi ſupr. qui tamen diſtinguit. * Minſ. in d. 5. fi generaliter. n. ). Zaſ. in d. L. legato, in fin, 


Provided (6) always, that of thoſe Things which be extant, the 
Legatary, having the Benefit of Election, muſt not chuſe the very 
2 Cloſſ. in L. fibeſt 2; unleſs there be no more but two of the Things extant, (for 


= —.— 1 4 then he may chuſe the better b q) or unleſs the Teſtator do grant E- 
es. i*Zaſ.ind:L, lection, for then he may chuſe the beſt e. And likewiſe on the con- 


_ _ in trary Part, where the Election belongeth to the Executor, he _ 
455. fl. — not obtrude to the Legatary the very worſt of thoſe Things whic 
n. 6. be extant in the Patrimony d; and whereas there be not any ſuch 
L. & fervss. J. Things amongſt the Teſtator's Goods, the Executor mult provide 


cum homo, ff. de | A 
leg. 1. Zaſ. in d. ſome competent Thing ©. 


L. leg. n. 14. ; 
e L. 2. ff. de option. leg. & Weſenb. in cund. tit. n. 1. Per L. in teſt. de reg. jur. ff. E regione flat. Zu. 


ſcribens, quod etiamſi legatario datur optio, non tamen optima, ſed mediocria, ſunt eligenda. in d. L leg 
n. 13. PD. in d. L. 2 Covar. in e. jud. de teſt. extr. n. 3. & hoc indubitat. in Spec. Sed in quan- 
titatibus & in ſummis, quod minimum eſt deberi intelligitur, fi Caſtrenſi credamus, in d. L. legat. n. 4 de. 
rum in hujuſmodi legat. ſervandum eſt boni viri arbitrium. Archid. in. e. nonnulli ſung, 1. q. Abb. in e. . 
de dec. extr. 6. e Zal. in d. L. legato. n. 22. poſt gloſſ. ibidem. 


Furthermore, it is to be remembred, that (7) if the Teſtator b. 
ving two Things, whereof the one is much better than the other, 
(be it for Example two Horſes,) do bequeath to two Perſons e- 
_ © ther of them a Horſe; he that is firſt named in the Teſtament ma) 
5 Bar. in L qui firſt chuſe f. 4 
duos. ff. de leg. 1. | 
que ſententia communiter approbatur, ut refert Graff, d. $. legatum. q. 62. in fin. | 


Finally, this is not to be omitted, That if the (8) Legatarics di 
ſent about the Election of the Thing bequeathed, this ControverlY 
is to be decided by Lot, if it be not otherwiſe reſolved, who in 

b — that Choice is to be preferred ®, OO 


de lega. 3 
„ Having 


— nd 
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Having declared by the Caſes formerly propounded, whether Un- 
certainty in Reſpe& of Generality make void the Diſpoſition: or Be- 
queſt of the Teſtator, or not: Foraſmuch as there be other general 
Words uſual in Teſtaments, as Goods and Chattels, movable and 
immovable, the Generality whereof is apt to breed Queſtion and 
Contention; therefore, for the clearing of Doubts and avoiding of 
Suits, which otherwiſe might inſue about the Meaning of the Te- 
ſtator by thoſe general Words, I have thought good to deliver the 
ſeveral Significations of every of the ſaid Words particularly, where- 
by it may appear what is, or is not, due to the Legatary by Force 
of the ſaid Words, or any of them. 

Touching the Word | Bona, Goods,] albeit in the Explication 
thereof the Civilians do make Mention of the Philoſophers Three- ae 
fold Diviſion, aiz. Bona ſunt vel animi, vel corporis, vel fortung h; , Jo. Brechans & 
that good Things be either of the Mind, or of the Body, or of For- Boner. de verb. ke. 
tune; as Virtue, Health, and Wealth; whereof the firſt is moral, ff. 
the ſecond natural, and the third caſual i: Yet nevertheleſs, foraf- Bg, bsc odd 
much as this our preſent Diſcourſe is not philoſophical, but legal, 
the Subject which we intend to proſecute is Goods of the laſt Kind, 
which uſually Men call the Goods of Fortune, but improperly, be- 
ing in Truth his good Gifts who is the Giver of all Goodneſs, and 
whoſe is the Earth and all that therein is k; and who alone ſetteth * Pfal. 24. verſe 1. 
up one and pulleth down another i, making rich or poor at his good ! Pfal. 75. v. 7. 
Will and Pleaſure n. But before we come to ſhew what is ſigni- ® Pal. 112. verſ 3. 
fied by Goods in a Man's Laſt Will and Teſtament, it is fit to conſi- 
der how it is taken both in the Civil Law, and in the Laws of this 
Realm. | | 

By Goods therefore the Civil Law doth oftentimes underſtand, not 
only thoſe Things whereof a Man is Owner, or whereof he is juſtly 

eſſed, as Lands, Leaſes, and other perſonal or corporal Goods; 
but alſo thoſe Things which belong unto him, either corporal or in- 
corporal, for the which he may have a lawful Action, as Debts due 
unto him n by Contract or Obligation. | L. Bonor. 40. ff. de 
Secondly, By Goods the Law Civil doth ſometimes underſtand a verdi ſig · & DPO. ibid. 
Man's whole Eſtate, both actively and paſſively; ſo as his Succeſſor | 
univerſal, called Hzres, ſhall not only injoy all his Goods, but ſhall . 1 ponor. 208.flde 


be likewiſe chargeable to pay all his Debts 9. verb.ſig. & DD. ibid. 
Thirdly, By the Word Goods the ſame Law doth underſtand no 
more but only a Man's clear Goods, his Debts deducted p. 22 hes. 


By the Laws of this Realm, in Deeds and Contracts among the Li- 
ving, the Word Goods is otherwiſe underſtood, comprehending ſuch 
Things as be either with or without Life, as a Horſe, or a Bed d, « Kh. verb. Car 
Gc. But neither ſuch Things as be of the Nature of Freehold r, tal. fol. 34. oy 
nor Leaſes for Years, much leſs for Lives, nor Things in Action, P. Covel trat. de 


: : : verb. interpr. verb. 
as a Debt upon a Promiſe or Obligation *, e 


. . . . ſ K1 + 1 ſi 
t Terms of Law, ver. Choſe in Action. Niſi ultra donationem bonor. accedat amplior AD — 
recuperandis. Weſt. Symb. $. 424. | 


The next Word to be conſidered is this Word [Chartels,] which 
is more obvious in the Laws of this Realm than in the Civil Law. 
Whereby is ſignified all Goods, movable and unmovable, except 


ſuch as be of the Nature of Freehold or Parcel thereof u. | a ROY tract. de 
| ; | eh. verb. 
Ppp2 0 
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Of Chattels ſome be real, and ſome be perſonal. Real are Leaſes 
* Terms of Law, for Years and at Will, Guardianſhips x, the Intereſt of an Adyowſon 
verb. Chattels. for one Turn; all Intereſts by Statutes Merchant, Staple, Elegit, Ge. 

| and the Word Boua comprehends both real and perſonal Chattels, 
Perſonal are movable Goods, as Money, Plate, Houſhold-ſtuf, 

* Ibidem. Horſes, Kine, Corn, and ſuch like X. Howbeit ſome do hold that 
y Kirch, f. 32. verb. Ready Money is neither Goods nor Chattels ); neither Hawks nor 
S Kisch. ubi ſupra. Hounds, becauſe they be fere nature 2. The Reaſon why Money 
"is not to be accounted Goods or Chattels, the Author of that Opi- 

nion doth not expreſs; but ſome other on his Behalf hath invented 
this witty Reaſon; becauſe, ſaith he, Money of it ſelf is not a 
Thing of worth, but by- the Conſent of Men, and for their eaſier 
Traffick, or Permutation of Things neceſſary for common Life, it 


b. Cowel de in- hath been reckoned amongſt other worldly Goods by Force of Co- C 
cerpret. verb. verbo ceit, rather than conſiſting ſo indeed a. | | | 
Cattal. 3 f v 
The Teſtator deviſcd in theſe Words, (eig.) my Debts and Lega- 
cics being firſt deduced, I deviſe all my Eftate both real and perſo- f 
nal, to J. S. deereed that this amounts to a Deviſe to ſell for the ' te 
Payment of his Debts. | G 
The next Thing to be conſidered is, what is ſignified by Mona. 

bles or Immovables.) Concerning Movables ; albeit the Civil Law | 
* Alciat. & DD. in ſometimes puts a Difference betwixt Moverttia and Mobilia b, under- D 
ey png bon ibid. ſtanding by Moventia, ſuch Goods as actively and by their own Ac- * 
1 ſupra, cord do move themſelves, as Horſes, Oxen, Sheep, and Cattel e; to 
L. 2. de ſupell.leg. and by Alobilia, ſuch Goods as paſſively are movable, or remova- 
& alfi ie J L e ble, from one Place to another, as Apparel, Pots, and Pans, and ho, 
vent. ſuch like d: Yet nevertheleſs, regularly, by Movables are indiffe- 2 
e e — rently underſtood Goods both actively and paſſively movable ; N 
fin. As Cattle of all Sorts, Corn ſowed, becauſe it doth not come A. 
without Induſtry, (and it may be given by Will, or forfeited by Ou- 7 
lawry) ſome Deeds, Apprentices for Years, Oc. becauſe theſe Things | 
belong to the Perſon of the Owner ; and becauſe when they are ta- Wo 

ken away and wrongfully detained, the Party injured hath no Re- 5 
medy to recover, but by a perſonal Action. _ 
But Jritings and Evidences concerning Freeholds or Bonds, Gs. 125 
being Things in Action, are not in Propriety of Speech comprehend 18 
ed under the Word Chattels, yet Writings pawned for Money lent, oe ; 

are ſaid to be Chattels. | | 7 afte 
Concerning Immovables ; they are thoſe Goods which otherwiſe vr 
be termed Chattels rcal; for that. they do not immediately belong > hy 
*D.Cowel de verb. to the Perſon, but to ſome other Thing by Way of Dependency : As his! 
interp. verb. Cattal. I'rees growing on the Ground, or Fruit growing on the Trees, or or 
1 u. A Leaſe, or Rent for Term of ears f; but not Lands, Tenements ke 7 


pra, verb. Cattal. or Frank- tenement 8. 5 
fy Having cxamined the legal Signification of theſe Words, Goods 


and Chattels, movable and immovable; it may be material to 
know of what Force and Efficacy they be in a Man's Laſt Will and 
Teſtament. | 

For the better Comprehenſion whereof, ſuppoſe that four Men 
made Four ſeveral Wills, wherein the firſt did bequeath to 4. B. all 
his Goods, the ſecond did bequeath to .4. B. all his Chattels, the 
Third all his movable Goods, the Fourth all his immovable Goods 
What is due to A. B. in every of theſe Caſes? For Anſwer to ay 
particular Queſtion : Firſt, where the Teſtator did give to 4. B. - 

2 | | 
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niverſal Legatary in this Caſe 4. But if the 'Teſtator do bequeath * Hin 


Part VII. How Teſtaments become wid. 477 
his Goods; in this Caſe 4. B. is to have the Teſtator's whole Eſtate, 

actively and paſſively, (his Lands, 'Tenements and Freehold except- _ 

ed,) being in Effect his Executor, or Heres, or univerſal Succeſſor h: ems 3 2 his 
Who as he is to enjoy all the Deceaſed's Goods and Chattels, of 3 & Bald. 
what Kind ſoever, together with the Debts due to the Deceaſed; ſo ibid. 

is he chargeable to pay all Debts due by the Teſtator, ſo far as his 

Goods and Chattels will extend i, Neither is it to be doubted but i I. bonorum. 200, 
that 4. B. hath Right to all the Gold and Money k of the Deceaſed f. de verb. fgnit: 


WE” . | | L. ſub ſignat. $.bo 
by Virtue of the ſaid Legacy, as hereafter more at large. 5d. tit” & 80 1. 


5 bidem. 
k Rebuff. in L. Movent. de verb. ſign. ff. D. conſil. 452. & 381. 


In the ſecond Caſe, where the 'Teſtator did bequeath to 4. 2. 
all his Chattels; he. the ſaid 4. B. is to have and enjoy all the 
Deceaſed's Goods movable and immovable, together with the 
whole Eſtate of the Teſtator deceaſed, both actively and pa. | 
ſively l, as in the former Caſe. 1 Didion. Cattalla 

. . 5 | Eo non minus late pas 
tere os dictionem Bona, imo latius patere, oftendunt Stanf. De prærogat. c. 16, & Kitch, fol. 3a. verb. 
Cattalla. | | bs 


In both which Caſes, if 4. B. ſhould die before. he proved the 
Deceaſed's Will, yet ſhould the Adminiſtration of his Goods be com- 
mitted to the next of Kin of the ſaid A. B. and not to the next of inn 
to the Teſtator m. SS 3 w mPyerfol:551. n. 8. 
The Teſtator deviſed to T. S. all his Goods, Chattels, and Houſ 1 Chane. Rep. 190. 
hold. ſtuſt, and there was at that Time 400 l. in Ready Money in the N 
Houſe, and in the ſame Will he deviſed 1200 J. to another; it was 
decreed that by the Deviſe of all his Goods and Chattels ; the 400 J. 
in Money was comprehended, and therefore it ſhall come into the 
Account of the perſonal Eſtate. See poſtea hic. phe Of 
Howbeit, if the Teſtator, after he hath bequeathed all his Goods, 
or all his Chattels, or all his Goods and Chattels, to one Man, do 
make another Man his Executor: In this Caſe the Legatary ſhall _ 
not enter into the whole Eſtate of the Deceaſed n; but the Executor * Bar. in L. his ver. 
proving the Will, is to enter unto all the Goods of the Deceaſed, ff. de her. inſtit 
and hath Right to receive, or by Suit to recover, all the Debts due 
to the Deceaſed o, and as Executor, ſtandeth charged with Payment? Sup eod. l. part 4. 
of all Debts due by the Deceaſed P: And if any Thing remain clear Per cn Oral, 


, com. op. verb, 
after Payment of the deceaſed his Debts, that only is due to the u- Int. 9 14 "wi 


in c. ſtat. & 
c. Religioſa de Teſt, 


the one Half of his Goods to one Perſon, and make another Perſon 1. 3. provine. conſt. 


his Executor, willing and appointing that all his Goods ſhall be e- Cant. 
qually divided betwixt them: I do find that the Two Chief Juſtices ; an, 
of England, and others, did at that Time when this Queſtion was 


& in e. religioſa. 


propounded, agree and conclude the Law in this Caſe to be, that 
the Legatary ſhould have the one Half of all the Teſtators Goods, 
before Deduction of any Debts. As for Example; the Teſtator ha- 
ving Goods to the Value of an Hundred Pounds, and being indebted 
Twenty Pounds, doth bequeath the one Half of all his Goods, by 
his Teſtament, to his Wife, to be equally divided betwixt her and 
A. B. his Executor. In this Caſe the Wife is to have Fifty Pounds 
for her Moiety, without any Defalcation in reſpe& of the faid Debt 
of Jy Pounds, which is to be payed by the Executor out of the — Bs 
L 


| bac qu. conſ. veli 
other Half, having Aſſets r. 5 


Graſſ. Theſ com. op. 
x $.Inft.q.14. n. 3. & 6, 


How Teſftaments become void. 


In the third Caſe, where the Teſtator did bequeath to 4. N. all bi; 

Movables, the Legatary may recover all his perſonal Goods, both 

„. Moventiom. de quick and dead f, which either move themſelves, as Horſes, Sheep, 
verb. ſignif. ff. & and Oxen, Oc. or can be moved by another, as Plate, Houſhold- 
mo = * uff, Corn in the Garners and Barns, or in the Sheaf, &c*, But 
& vide ks infa whether the Legatary, to whom the Teſtator hath bequeathed his 
boc ipſo 5. Movables, may recover Corn growing on the Ground at the Time of 
* De hac q. vide 14,0 Making of the Will, and Death of the Teſtator, hath been a Que- 
ſtion u: Wherein it ſeemeth at the firſt View that he cannot, as well 


478 


Hicion. L. aut. in 
Deciſ. Rotz Ave- 


nion. Deciſ. 16. n. becauſe the Fruits of the Ground are eſteemed as acceſſory thereun- 


<P . to x; which acceſſory muſt follow the Nature. of the Principal); and 
$. 1. & alios. therefore the Ground, which is the Principal, being unmovable, the 
1 Fruit muſt be deemed likewiſe unmovable 2: As alſo becauſe the 
n.gz © Time of Making the Will (or at leaſt of the Death of the Teſtator) 
* c. Aeeeſſorium. de is to be reſpected a ot which Time the Corn, Noi beiug CUT down, or 
„ mmm_er dventure not then ripe, nor fit to be cut down, ought not to he 


z Tiraq. ubi ſupra, Pe Tad 
o& decif is. ha. reputed amongſt the Movables b. Nevertheleſs, the contrary Opinion 


L. fi ita. f. de au. & hath prevailed among very many Writers ©; yet not ſimply, but with 
1-4. ooh 3 4. f de a Diſtinction d, which is this : That of F 3 ſome be induſtrial, and 
leg- 3. ſome natural ©, By induſtrial I mean ſuch as be ſown in the Ground 
= - 260. — by Man's Induſtry, in N not to continue there ſtill, but to be & 
Tir. ubi ſupra. parated and reaped with Increaſe e er long. And theſe Kind of 
© Paul. Caſtrenſ. Fruits the Writers do reckon amongſt the aovable Goods f, for that 


conſil. 132. vol. 1. 
— — they be zzovable Habitu, or in the Intention and Purpoſe of the 
vol. 1. Dee. confil. Sower8 : And therefore the Legatary in this Caſe, to whom the Te. 
4 4 1 4 lofty, ſtator hath bequeathed his Movables, may recover the Corn fand. 
n. 44 ing on the Ground at the Death of the Teſtator b. 


» 44- 
4 d. 16. Rot. Aven. | 
n. 4. De hac diſtinct. fructuum vide Molin. in eonſuet. Pariſ. 6. 1. gloſſ. n. 50. cum ſequen. D. de- 


cif. Aven. 16. n. 4. poſt Paul. Caſtrenſ. d. conſil. 132: quem Decius & alii ſequuntur. 3 D. deciſ. 6, & Ca- 


ſtrenſ. d. conſil. 132. Tiraquell. d. $. 1. gloſ. 7. n. 45 Decius poſt Caſt. ubi ſupra. alt. conf. 47;, alter 
conſil. 13 2. vol. 1. quamvis Molineus in addic. ad eonſil. Decii illud Pauli eonſil. falſiſſimum eſſe afirmat; 


cujus ſententia, cum fine probat. lata fit, non magni ponderis eſſe poteſt. 


IF Leſſee for Years ſoeveth the Land fo ſhort a Time before the 
Expiration of his Leaſe, that the Corn cannot poſſibly be ripe before the 
End of his Term, in ſuch Caſe the Deviſe of the Corn is void, be- 
cauſe, he himſelf, if he had lived, could not have reaped it after his 
Leaſe expired, without being a Treſpaſſer; but if it was ſuch Corn 
as he might have reaped if he had lived till Harveſt, the Deuiſe 
had been good; but he who hath an Eſtate in Fee or in Tail, or 
for Life, and who ſoweth his Land with Corn, may deviſe it to 
whom he will; and if he die before tis ripe, the Legatee ſhall have 
it. So if the Husband ſow the Lands which he holds in the Right 
of his Wife, and dieth before Harveſt, his Executor or Deviſce ſhall 

have it, and not the Wife: The Caſe is the fame where a Tenant 

ſows the Lands, and dies before the Corn is ripe. 3 
By natural Fruits, I mean ſuch as grow of their own Accord, witir 
Decius d. confil. out any great Labour or Coſt, as Graſs, or Apples i, (5c. And theſe 
RS NR 5 the Legatary cannot recover as movable, unleſs they were ſeparated 
1. gloſſ. 1.n. 50,51. at the Time of the 'Teſtator's Death x. For till they be ſeparated, 
1 they are Fructus pendentes, and accounted not only as acceſſory to 
—— the Ground or Trees whereupon they grow; but alſo they are re. 
puted for Part and Parcel of that Body whercon they grow, and 
- 


| Perk. 6. 520. 


whence 
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F become wind, © 4g 


whence they are nouriſhed, and conſequently of the ſame Nature | 
and Condition, to wit, immovable l. | i 4 


3 EE 8 antequam ſeparen- 
tur, non proprie fruktus, ſed pars rei vere & proprie dicuntur. Ita Molin. in confuet Pariſ. 6; i. glaſſ. 1. n. 5. 


Moreover, that Corn ſown and unſeparated is not to be accounted 
Parcel of the Ground of the Deceaſed, but to be reckoned as Parcel of 
his Goods, is apparent by the Laws of this Realm, whereby the 
Land, together with the Trees and Grafs growing thereon, ſhall de- 


- ſcend to the Heir, as Parcel of the Freehald; but the Corn growing 


the ſame Ground ſhall belong to the Executor, (as Parcel of 
his Goods,) as elfewhere is more fully demonſtrated m. m Supra codem lib. 


; | parte 3. $.6.ubiplu- 
res enumerantur caſus ex quibus liquide conſtat, quod de jure hujus regni Angliz, frument. nondum a ſole 


| ſepararum, ſed adhue virens & creſcens, inter bona etiam mobil. computatur. Adde Perkins tir. Deviſes, & 


Fulbecke eodem titul. fol. 37, 38. 


And hence it is that Emblements, or Corn growing on the Ground, 
ought to be praiſed and put into the Inventory of the Goods of the, „id fur cod. 
Deceaſed; but not Graſs or Trees, ſince they are Parcel of the Free- 5. 1 9. 7. 
hold, and fall to the Heir, but not to the Executor of the Deceaſed ®. n. 3. & Perkins ubi 
Now as touching their Reafons, who do hold that Fruits of the fur. 
Earth are to be eſteemed immovable, firſt, Becauſe the Acceſſory doth , Ci grenf co ail 
follow the Nature of the Principal; the Anſwer to this Reafon is, 132. vol. 1. Rot. A- 
that this is true in Fruits OE but not in Fruits induſtrial ®. re IG Decius 
And as touching the other Reaſon, that the Time of the Teſtament . 47. n. 5. 
ought to be reſpected, and therefore the Corn being inherent to the 
Ground at the Time when the Will was made, aught to be adjudged 
immovable; the Anſwer is, That theſe induſtrial Fruits were in the 
Purpoſe and Intention of the Deceaſed ſeparable and movable, ven 
then when the Will was firſt made P, albeit they were not actually ſe- v Caftr.Decius, Ti- 
paratod or removed from the Ground. Which Purpaſe and Intention 749%el-& Laurent, 
or Deſtination is ſufficient in a 'Teſtament to make them movable 1. « Quomedmeduca 
| +, enim natu · 
rales adhuc pendentes judicantur us, vel ut ej „& quid i ile; (Molin. i Pari 
2 §. 1. Geleit * 51.) ita Bades dale Allie val cn r — 
raquel. ubi ſup. n. 44, 45. cui accedir quod deſtinatum pro parfecto, & eingendus pro oincto haberurs 


Moreover, that the Time of the Making of the Deccaſed's Will is 


| not always to be reſpected, doth afterwards more at large appear. 


And ſo the former Concluſion remaineth firm, that the Legnnney; 20... i; 
whom the Teſtator doth deviſe his movable Goods, may recover the Fer ea du ſupe- 
Corn ſtanding on the Ground, as Parcel of his movable Goods f. 05 og n 

To demand whether the Legatary, to whom the Teſtator did be 5 
queath his movable Goods ſ, might recover the Deceaſed's Ready * Rebuff in L. Ma- 


Money, might feem an idle Queftion, becauſe no Goods are more Lentium- ff. de ver. 


movable than Money, which is therefore termed current, (and e EIS 


rizhtly) becauſe of the continual ſwift Motion, and running thereof 


from one Hand to another. Yet foraſmuch as ſome do hold, that Read | 


Money is neither Goods nor Chattels *; (which Opinion howſoever it * Kitehin verb. Cat⸗ 

may ſeem a Paradox, yet is it not utterly untrue, for that there be 1 | 

particular Caſes in the Law, wherein Money is not reputed as aß 

Part of the Goods of the Deceaſed, either movable . FX 401 > lg 

therefore the Queſtion is not ſimply idle, or unworthy to be anſwered. OF 
But before we come to theſe particular Caſes, it may be delivered 

for a Rule, That Ready Money is juſtly and worthily reputed a- 


mongſt 


«+ on * 


.. ˙ — ons 3 
4.50 Hb Teſtaments become void. 
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Part VII. 
* Et quia b mongſt the movable Goods of the Deceaſed ", and recoverable by 
Aurhen. de Nupt. the Legatary, to whom the Movables are bequeathed x. The Fx. 
Rebutt-in & -M*” ceptions of which Rule, or Caſes wherein Money is not accounted 


| ConjeR. uit vol. lib. as Goods or Chattels, are theſe. 


9. tit. 3. n. 2. Dec. 5 3 
conſil. 381. & conſ, 472. Tiraquel. de RetraR. Lignagier. 8 1. gloſſ. 3. n. 1063, * Tiraquel. Retra&, Lis 
nagier. 6. 1. gloſſ. 7. n. 103. Dec. conſil. 38 1. Mantic. ubi ſup. Spec. de fruct. & intereſſe. n. 8. & g. 


The firſt Caſe is, when the Perſon deceaſed, by his Laſt Will or Te- 
ſtament, willeth any his Lands, Tenements or Hereditaments to be 5 
ſold: For in this Caſe, by the Statutes of this Realm, the Money x 
thereof coming, or the Profits of the ſaid Land for any Time to be 
taken, ſhall not be accounted as any of the Goods or Chattels of the 


a — 5 DTT alas 


Stat. = 5 an, 21. 
c. 5. Vide in 
* demum. C. de Perſon ſo deceaſed 7. 


Collac. The ſecond Caſe is, when the Teſtator hath purchaſed Lands in 
Fee, and for Payment of Lands fo purchaſed, hath laid up certain 
* Anautem pecunia Money 2. For there is no Likelihood that the Teſtator, by that ge- 


222 neral Legacy of his movable Goods, did intend to paſs that Mone 


inter mobilia vel alſo, to the Prejudice of his Heir; according to that Rule of Lay, 


— — that nothing doth paſs by general Words, where it is likely that the 


eſt inter Do&ores Giver would not grant them by ſpecial Words 4. 


conflictus; ſed com. * . {uh 
opinio eſt, quod numeratur inter mobil. Bar. decif. 219. poſt Jaſ. in L. cztera. $. ſed fi. de lega. 1. fl. Nee 
ego diverſum ſentio, ſed in caſu diverſo, viz. in pecunia parata pro ſolutione prædiorum emptorum, non au- 


tem emendorum. C. in general. de reg. jur. 6. 


Again, ſeeing by the Statutes of this Realm the Money taken for 
vo Stat. H. 8. an. 21. Land fold ought not to be accounted as his Goods d; wherefore 
0 ſhould that Money which is purpoſely laid up for Payment of the 
aun fumpto ex Lands bought, be accounted amongſt the Deceaſeds Goods e, other- 
Rar. predic, wiſe than for Payment of the Land purchaſed; eſpecially when the 

h Day of Payment is nigh at hand, and Money otherwiſe hardly to be 
| 4 Quocaſu,inſtante raiſed out of the Teſtators other Goods d ? And therefore in this Caſe 
nimirum neceſits- J do think, that the Legatary to whom the Movables are bequeathed 


te, deſtinat bY | : 
—ͤ—ͤ r. cannot recover that Money, as Parcel of the movable Goods, in Pre- 


ma pro perfetta ha · judice of the Heir; in whoſe Favour alſo many Things, which of 

berur. Zaſ. in d. L. hei 0 x On 4 ( 
eztera. f. ſed fi, f. their own Nature be movable, by Conſtruction or Fiction of Law are 

de leg. 1. n. 16. nevertheleſs accounted unmovable, as Hawks, and Hounds, aud =» 
_ ear 9.19. Deer in the Park ©, &c. There be not many other Caſes wherein BET 
e Vide Rob. Kelle- Money is not accounted Part of the movable Goods f: Which Caſs WWF «©, f 
— 8 excepted, in Regard of the reſtleſs Motion thereof, it is not only to Deb. 
e ra! he accounted movable 8, but alſo to be reckoned as Parcel of 2 

Theſaur. com. op. 2. * . Goo 
. legarum. q. 19. Man's Goods, becauſe it is a good Surety in every Neceſſity h. to D 
aner - 71 "W375 | 55 , 

De quibus vide Rebuff. & Goddzum in d. IL. Moven. ff. de verb. ſignif. Adde L. fi chorus. f. 1. ff. de le may 
ga. 3. & DD. ibidem. 8 Tiraquel. de Retract. Lignagier. f. 1. gloſſ. 7. n. 103. Dec. conf. 381, * Me not b 


morabilia Cotte, verb. peculium. 


In the fourth Caſe, where the Teſtator doth bequeath to 4. B. al 
ais Goods. immovable, the Legatary hath Right to the Leaſes which 
D.C ts — 4 did belong to the Deceaſed i, and alſo to all the natural Fruits there. 
— — of, as Graſs growing on the Ground, and Fruit on the Trees k, and 
gat.regis, e. 16. fol. likewiſe to the Fiſhes in the Pond l, and Pigeons in the Dove: cote“ 
2 — — a as appurtenant to the Grounds demiſed, or as Parcel of the Fruits o 
DD. ibidem the Tenement, which (if it were out of Leaſe) ſhould belong to the 
& Molin.in eonſue. Heir, and not to the Executor u. But to the Corn growing on the 
dmr — Sellevay' wk; i ſup. Goddzl 
Set 115 1 u > ry mag clleway's Reports fol. 118, = Kelleway ubi ſup. 
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Ground, or other Fruits induſtrial, the Legatary in this Caſe hath 
not any Right, for that they are accounted among the Movables, as 
hath been proved heretofore. | 
Thoſe Leaſes are Chattels real, and as to that Matter it hath been 
a Queſtion, whether a Deviſe of a Chattel real with a Remainder 
over, is good or not; tis agreed, that ſuch a Deviſe of a perſonal 
Chattel is not good, but that the Deviſe of the Lie of a perſonal 
Thing to one, and after his Death to another, is good, but that the 
Thing it ſelf cannot be ſo deviſed, becauſe a Deviſe of a perſonal 
Thing for an Hour, is a Deviſe of it for ever. | 
The Teſtator deviſed the Reſidue of his perſonal Eſtate, conſiſt- Whitmore v. Cracen 
ing in Chattels, Houſhold-Goods, Plate, Jewels, Arrears of Rent, Ch. Rep. 167. 
and Debts due to him on Bonds to the Earl of Craven, for the Uſe of 
William Whitmore, his only Son, and the Heirs of his Body; and if 
he died without Iſſue, and a Minor, then to the Iſſue of the Siſters 
of the-Teftator, and made his ſaid Son Executor, and the Lord Ca- 
ven Executor, durante minort ætate, Gc. the Son died without II- 
ſue, being more than Seventeen Tears of Age, and under Twenty- 
one, having firſt deviſed all his perſonal Eſtate to his Wife, Gc. it 
was decreed that this Limitation to the Tſe of his Sifters, was void, 
becauſe it was of Money and perſonal Chattels; tis true, it hath 
been allowed in Chattels real, but never in perſonal, for the Uſe of 
Money is Money it ſelf; and the Deviſe of a perſonal Thing to T. . 
for an Hour, is a Deviſe to him of that Thing for ever. | 
Here now another Queſtion doth offer it ſelf, ig. whether Debts 
due to the Deceaſed do paſs under the Legacy of the Movables or 
Immovables, Whereunto the Anſwer is, that Debts are neither _ 42 
movable nor immovable o: And conſequently, they are neither due e Aleiat. & Reb. in 
to the Legatary to whom the Movables are deviſed; nor to the Le- d. L. Moventium. 
gatary to whom the Teſtator hath bequeathed his Unmovables p. e * 
And this is true, not only when the Teſtator hath bequeathed all his vitia unf, altert im- 
Goods movable and immoyable in ſuch a Place 4; but alſo where nobilis neutri de- 
the Legacy was deviſed without Deſignation of Place r. quir Kobe in 4 
NMoventium, poſt 


Corn. conſil. 104. = Rebuff. in d. L. Moventium. 


4 Mantic. de conjeR. ult. vol. lib, 9. tit. 3. n. 13. 


The Reaſon is, becauſe Debts are a ſeveral Kind from Movables | 


and Immovables ſ, ſeparated by a Threefold Difference: oz. in 


Subſtance, in Nature, and alſo in Effect t. In Subſtance, becauſe c Bar. Aleiat & Reb. 
Debts being a Thing incorporal, they admit no Diviſion ; whereas in E-Movencium: ff, 


Goods, as well movable as unmovable, being corporal, are' ſubject dent, * 


9 5 5 Rebuff. in d. L. 
to Diviſion u. J Nature, becauſe Goods movable and immovablo Moventium. 


may be actually poſſeſſed; whereas Debts, or Things in Action, can- * Inſtit de reb. cor- 
not be actually poſſeſſed x. In Effect, becauſe the one, being cor- E * 
poral, may be preſcribed in ſhorter Time than the other, being in- porales. ff. de ac- 
corporal . What if the Teſtator did bequcath all his Goods mova- dur, rerum dem. 


J x, d. 5. i les. 
ble and immovable whatſoever? In this Caſe it ſeemeth that, by » — — 


Reaſon of the Generality of the Deviſe, the Debts due to the Decea- 5 „ mo- 
ſed are thereby diſpoſed 2. For the F orce and Efficacy of theſe uni- 1 ae e 
is ſuch, as it ſtretcheth the annorum ſpatio. 
Word whereunto they are joined to the Comprehenſion of whatſo- Nebuff. in d.. Mo- 


. A : ventium. i 
ever is thereby ſignified, not only properly, but alſo improperly 2. Rebuff ubi ſopra. 
ad 'Trebel. Mantic. de conje&. ult. volun. I. 9. tit. 3. n. 10. 


L. fi legatus 5. 1. ff. 
redem comprehendit. Et q ibuß 2 2 Unde quicunque heres etiam improprie he» 
pd endit. © cum de quibuſcun t . . 7 3 ; . 2 
eiatus in d. L. Moventium, n. 5. quibuſcunque contractibus loquimur, etiam de abuſi vis dicimus, inquit Al- 
2 The 


\ 
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Winn verl. Littleton, The Teſtator being ſeiſed in Fee of Lands lying in ſeveral Coun- 
* ties in Wales, and having other Land in Wales mortgaged to him 


deviſed all his Lands in Merioneth, Montgomery, and Denbighſhire, 
or elſewhere within the Dominion of Wales, to Sir Fohnz Winn, and 
his Heirs: And having bequeathed ſeveral Legacies to particular 
Perſons, he deviſed the Reſidue of his perſonal Eftate to his Execy- 
tor, &c. and died; the Queſtion was, whether the Lands he had in 
Mortgage ſhould paſs to Sir John Winn, by the Deviſe of all hi; 
Lands within the Dominion of Wales, or whether they ſhould go 
to the Reſiduary Legatee as Part of the perſonal Eſtate of the Te- 
ſtator: And it was decreed that the mortgaged Lands ſhould paf 
to the Executor as the perſonal Eſtate; and if the Teſtator having 
deſcended into Particulars by mentioning in what Counties his 
Freehold Lands did lie, had circumſcribed his Intention, that no 
more ſhould paſs but what were in thoſe Counties, and that the 
Clauſe, elſewhere in the Dominion of Wales, ſhall not reach the 
mortgaged Lands, being of a different Nature from his Lands of 
Inheritance, that the Word elſewhere, &c. may ſerve to fetch in 
ſmall Parcels of Land of his own Inheritance, which lay out of 
thoſe Three Counties, and in Wales, but ſhall never affect the 
mortgaged Lands, it being only a fortuitous Clauſe, and inſerted 
Currente calamo. | a | 
Again, if theſe univerſal Signs ſhould not extend the Word to 
Things improperly thereby ſignified, they ſhould be idle and ſuper- 
fluous; which Superfluity is to be avoided, eſpecially in a Te. 


b Mantic. de con- b . . . 
je. vlt. vol. I. z. ſtament b, wherein commonly leſs is written than ſpoken e, and leſs 


op per tot. ſpoken than was meant; partly through Want of Skill, and partly 
Minus ſcriptum, through Want of Time. Nevertheleſs, others (and, as it ſeemeth, 
plus puncup::94o* the greater Number of Writers) do hold the contrary Opinio 

multis exem PINION, 
cer Mantie. de con- namely, that Debts are not comprehended under the Name of 
* ult. vol. l. J Goods movable or immovable d; and that this Word [AI] or 
4 Graft. Theſaur. [Jhatſoever] is not of Force to draw Debts within the Compaſs of 
com. op. legatum. Goods movable or unmovable, no not in a Teſtament e, becauſe 


1 * it is a third Kind diſtinct from either of the former f. Infomuch 


vulg. ſubſtit. n. 27. that if there were Bonds or Specialties of thoſe Debts, (which 
| RR Simm. Specialties be movable;) yet, for all this, the 'Teſtator's Debts 
niter eſt recepta. are not underſtood to paſs by the Generality of that Legacy, of 
© Grafſl. d. f. lega- all or whatſoever the Teſtator's Goods, movable or immovablee. 


F Bart Ale. & 3 As for the Reaſons of the former Opinion, they may be thus ar- 


vent. ff. de verb. 
ſignif. 8 Graf. d. f. legatum. q. 19. n. 6. in fin. 


Firſt, albeit this Word [A] or LM Hat ſoœver] draw in that which 
is improperly ſignified; yet Debts being a diſtinct Species from mova- 
bles and immovables, differing (as I ſaid before) in Subſtance, Na- 
ture, and Effect, tanquam oppoſita membra, they cannot by any good 
Conſtruction be contained under, or ſo much as improperly ſignified, 

v Oppoſitorum ex by Either the one or the other v. | | 


eſt conditio, ut uno = 
— removetur alterum, & poſita una ſpecie, removentur omnes ſpecies non e 2. Olden. Topic. leg. 


oco a ſpecie, fo. 144. & loco à differentibus, fol. 128. Neque dictio Omnia, adjuntta mobilibus & immobili 
bus, efficere poteſt ut veniant jura & actiones etiam in teſtamenta, inquit Graſ. ubi ſupra, 


= , | Secondly, 


©” „„ 
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Secondly, this Word [ all ] or [whatſoever | is not therefore idle, 
becauſe it doth not extend to Debts, ſecing it hath Relation to the 
Quantity of the Legacy, ſhewing how much the Teſtator hath be- 
queathed, even all his Goods movable or immovable, whereof 


there might be Queſtion, if the Legacy were indefinite s. 5 Do ona tn. 


k . : . definita, & an ea 
vim univerſalis habeat, inſignis eſt quæſtio; de qua Covar. lib, 1. var. reſol. c. 13. 


* * 


Thirdly, although it be true, that oftentimes leſs is written than 
ſpoken, and leſs ſpoken than intended, for want of Time, or of 
Skill, or through Fear of Death, or Extremity of Sickneſs; yet, 
for all this, no Man is preſumed to think that which he doth not » Nemo (inquit 


ſpeak h, or where is that Delius that can dive into the Depth Baldus) praſumi- | 


f * . 
of another Man's Thought, when his Words do not expreſs the eee 


ſame i? For ſuppoſe he thought, (that under Immovables or Mova- in I. 6. is qui. ff. 
bles he meant to bequeath his Debts; ) if he do not utter it, it is 1 VAT 
as if it it had never been thought: According as it is written in the tore, vide Eraſ 
Civil Law, In ambigno ſermome, non utrumque dicimus, ſed id dun- mum in Adagiis. 
taxat quod volumus. Ttaque qui alind dicit quam oult, neque id di- 

cit quod vox ſignificat, quia non oult, neque id quod ont, quid « Paulus in L. am- 
uon loquitur k. In a doubtful Speech we utter not a double Senſe, biguo. & ds red. 
but only that which we mean. Therefore he which ſpeaketh one ““ 

'Thing, and meaneth another, neither doth he utter that which the 

Word ſignifieth, becauſe he meaneth not fo ; neither that which he 

meaneth, becauſe he ſpeaketh it not. To draw to an End; What 

ſhall be the Concluſion of this vexed Queſtion 2 Are Debts com- 

prehended under the Legacy of all the Teſtators Goods movable 

and immovable, or are they not? Indeed, if we ſhall conſider the 

common Uſe of Speech within this Land, whereby (if I do not err) | 
Debts are underſtood to be comprehended under that general Lega- i j ib. Canon edit. 
cy of all Goods movable and unmovable !; then I rather ſubſcribe An. Dom. 1603. Ca. 


to their Opinion who do hold, that the Debts due to the Deceaſed are 32 & 29: Nam ibi 


nomina faciunt bo- 


thereby deviſed m; eſpecially if the Teſtator 1 as well his na notabilia. Adde 
Chattels as his Goods movable and immovable, 
comprehends Debts, as hath been aforeſaid n. Now then ſince Debts © .; 
ets m Nec in Anglia 
paſs under Movables and Immovables, here ariſeth another Que- rantum, ſed in aliis 
ſtion: What if the Teſtator, intending, under the Name of Goods etiam onions, 
movable and immovable, to bequeath his Debts alſo due unto him, ufu S ionde set 
make his Will, and thereby deviſeth his movable Goods to one neri ſub mobilibus 
Perſon, and his immovable Goods to another Perſon 2 Which of vel immobilibus, 
: 5 oſtendunt Tiraq.de 
theſe two Legataries hath Right to the Debts of the Deceaſed > rerran. Lignag. 6. 


i VS 1 gloſſ. 7. n. 18. & 
Old. Confil. 209. & Jo. And. ejus diſcipulus, & Felin. in prom. decretal. col. 3. Quibus adde Peckium 


Tract. de Teſtam. conjugum, lib. 5. c. 30. fol. 512. u Supra cod. f. n. 28. Stanford. przrog. c. 16. 


The Anſwer briefly is, That thoſe Debts which did ariſe by Oc- 
caſion of Things movable, and for the Recovery whereof there lieth 


an Action perſonal, belong to that Perſon to whom the Teſtator did 


bequeath his movable Goods 9. But thoſe Debts which did grow by 
ES | 8 Bar. in L. po- 
Occaſion of ſome thing immovable, for the Recovery whereof there tet. de aurhor. thr. 
lieth an Action real, as for Rents due out of Leaſes, or Arrcar- #. Tirag. de Re- 
ages of Rents due out of Lands, Tenements or Hereditaments, . W N . 


: 221. gl n. 15. 
they belong to that Perſon to whom the Teſtator did bequeath his Gral. Thef com. 


op. verb. legatum, 
q- 19. n. 5. ubi teſtatur hanc opinionem eſſe communem. 


. im- 


or what Chattels Stanford. prærog. 


» uſu actiones conti- 


p Ins — — —— 
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P Bar. Tiraquel 
Graſſ. ubi — 
Aufrer. in addic. 
ad deciſ. Tholoſ. 
q- 315. in fin. eum 
multis aliis, quos 
enumerat. Tiraq. 
in d. §. 1. gloſſ. 7. 
1 
q Supra cod. lib. 
art. 6. 6. 1. n. 4. 
erkins tit. Teſta- 
ment, fol. 93. Brook 
Abridg. tit. Exe- 
cutor, n. 49. DoR. 
& Stud. I. 2. c. 7. 
: Tra&. de repub. 


Angl. I. 3. c. 9. ſu- 


pra eod. lib. part. 
4. F. 4. n. 22. in 
fin c. ſtat. de teſtam. 
I. 3. provin. conſt, 
Cant. 

r 6 Tum autem. 
Inſtit. de Legatis. 


. immovable Goods P. Howbeit neither of theſe two LegatNies 


can in their own Names proſecute any Action againſt the Parties in- 
debted, unleſs they were Executors to the Deceaſed, or his Admi- 


niſtrators. For when the Teſtator doth appoint a third Perſon to 


be his Executor, he only may ſue for the Debts due to the De- 
ceaſed, as repreſenting his Perſon ; and having recovercd and re- 
ceived the ſame, then may the Legatarics commence Suit againſt 
him in the Eccleſiaſtical Court, and there recover their ſeveral Le- 
gacics, by Virtue of the Will of the Deceaſed, which the Executor 
is bound to perform r. And in caſe the Executor do not commence 
Suit againſt the Parties indebted, but delay or refuſe ſo to do; then 
may the Legataries convent the Exccutor in the Eccleſiaſtical 
Court, where he ſhall be adjudged by Sentence of the Ordinary, 
and compelled by the Cenſures of the Church, to make a Letter 
of Attorney to either of the Legataries, for the Recovery of their 
ſeveral Debts to them bequeathed, in the Name- of the Executor, 
to their own ſeveral Uſes f. | 


ſupra cod. lib, part. 3. f. 5. 


I have thought good alfo in this Place to deliver what is compre- 
hended in the general Legacy of [ Houſhold-ſiuff,] and what not; 


the rather, for that this Bequeſt of Houſhold-ſtuff is more frequent, 


t L. 1. de ſupell. 
leg. ff. 

uv Menoch. TraQ. 
de præſump. l. 4. 
prel. 160. n. 4 
Weſenb. in * de 
ſupell. leg. ff. 

x pation o ubi ſu- 
pra. Bar. in L. 1, 
ff. de ſupell. leg. 


Panor. conſil. 88. 


vol. 2. Quorum 
teſtimon. conſtat, 
hoc dictum eſſe 
vulgare Italorum. 
Simo de Pretis 
Tract. de Interpret. 


than well underſtood what Kind of Goods are comprehended there- 
in. But before we come to the Unfolding of the chief Doubt, and 
namely, whether Plate be comprehended under Houſhold-ſtuff, it is 
to be obſerved, that as there be divers Words which ſignify Houſhold- 
ſtuff, as Swpellex t, Utenfilia u, Maſſariciæ *, Arneſia J, and ſuch 
like 2; -ſo there be divers Definitions thereof extant in the Bo- 
dy and Text of the Civil Law. For Pomponius defineth it after 
one Sort b, Aphenus after another ©, Twbero after a Third d, and 
Florennmns after a fourth Sort e. I will firſt ſhew divers Particulars, 
whereof there is no great Doubt but that they are to be reckoned 
amongſt Houſhold- ſtuff; then, other Particulars, which are not to be 
accounted amongſt Houſhold- ſtuff. Firſt therefore, there is no Doubt 
but that theſe Particulars following are to be reckoned as Part and 


Parcel of Houſhold-ſtuff, vis. Tables f, Srools e, Forms h, Chairs i, 


Carpets k, Hangings l, Beds ®, Bedding u, Baſons with Fwers *, 
Candleſticks P, all Sorts of Veſſels ſerving for Meat and Drink, bc 


ult. vol. I. 4. dub. 8. n. 28, De quibus Weſenb. & Menoch. ubi ſupra ; veluti Gerarda, & Mobilia 
domus. Ut in L. 1. L. 2. L. 6. & 7. eod. tit. de ſupel. leg. ff. t Supellex (inquit Pomponius) eſt do- 
meſticum Lr inſtrumentum, quod neque argento aurove fatto, vel veſti, annumeratur. L. I. de 
ſup. leg. fl. © Alphenns ſupellectilia eas res eſſe putat, quæ ad uſum comm. patrisfamilias paratæ ſunt, 
que nomen ſui generis non habent ſeparatum. L. 6. eod. tit. 4 Tubero hoc modo demonſtrare ſupelleQi- 


lem tentat, nempe, Inſtrument' quoddam patrisfamilias, rerum ad quotidianum uſum paratarum, quod in 


aliquam ſpeciem non cadit. L. Labeo. de ſup. leg. ff. © i. e. Res mobiles, non animalia. L. 2. de ſupel. 
leg. ff. f I.. ſupellectil. ff. de ſup. leg. verb. Menſz, & verb. Trapezophoræ, i. e. Menſæ magno or- 
natu, quz effictis imaginibus ſuſtincbantur ; quales hodie in vetuſtis marmoribus viſuntur. Alex. ab Alex. 
lib. 1. dierum genial. c. 19. Menoch. de præ ump. 160. lib. 4. n. 8. 5 d. L. ſupellectil. verb. ſcamna, 
ſubſel. &c. „L. Inſtrument. ff. de ſupel. leg. verb. Sedular. L. de Tapetis, cod. tit. verb. Cathedra- 
lia. Menoch. ubi ſupr. n. 19. « d, L. de Tapetis, in prin”. d. L. de — Menoch. de præſump. 
160. n. 17. 19. verb. Aulæa. m d. L. ſupel. verb. Lect. etiam argentat. aurat. vel. gemmat. Idem, ſi tota 


argentea vel aurea ſint. u d. L. de Tapetis, verb. Toralia. Adde quod lecto leg. debentur culcitrz, 


alia lecti ornamenta. Rebuff. in L. inſtratum. de verb. ſignif. ff. Teſtatur enim, inſtructum apparatumque lec- 
tum legar. videtur. Aleiat. in eand L. o d. L. ſupel. verb. pelyes, aquiminaria, &c. F L. leg. de ſu! 
leg. fl. verb. Argentea candelabra, 


3 ing 


- 
2 CI 
- [4 > 
* 
LH 


0 TY PE * g " ah pets * * 4 q 
x 9 2 * % ˙ A AOL IE r 4 
CCT 22 fl TI PET 
* * : 


” 
c * 


— RES r r 3 4 10 A * 
EIT _— — N wy r cd tt oil 1 * 2 o ue bas ad r 


— VIE L Tiſtaments become void. — A 


1 U 


n 1 q 100 
ing of Earth, Wood, Glaſs, Braſs, or Pewter 1, Pots, Pans, Spits, , , 1. fupellegil, 
and ſuch like *. | „„ 
que vaſa ad co- 


quendum deputata, cum in penu non continentur, (ut in L. Inſtrumentum. ff. de penu legat.) inter ſupellec- 
tilia domus numerare crederem Panor. conf. 88. vol. 2. n. 3. Menoch. lib. 4. Præſ. 162. n. 21. Quod fi ob- 
jiciatur, hujuſmodi vaſa elſe . fundi, (L. cum de lanionis ff. de fundo inſtruct. legat. yerb, caca- 
3 & ideo non eſſe de ſupellecilium genere; (L. Labeo. ff. de ſupel. leg: in princ.) Reſpondeo, non pro- 
riam verborum ſignificationem, ſed quid Teſtator voluerit, ſcrutand. d. L. cum de lanionis. Quinimo 
ſupeller tanquam pars inſtructi fundi eo legato continebitur. L. quæſitum. ff. de fund. inſtruct. 9. ſed ſi 
fundus. ä | 


Secondly, Apparel ſ, Books *, Weapons u, Tools for Artificers x, 5, 4 fu 
| ö . 7 1 he B Grat 2 . b + 1. de ſupel. 
Cattle Y, Vittuals *, Corn in the Barn or Granary *, J/azins b, leg. f. & L. Labeo. 
Carts, Plouzh-gear, Veſſels © affixed to the Freehold, are no Part of _——_— | 
Houſhold-ſtuff. But whether Plate and Coaches are to be accounted tir pelle&il. eod. 
as Part of Houſhold-ſtuff, is a Queſtion wherein all Writers are not * d. L. ſupelle&il, 
of one Mind. For the Deciding of which Controverſy, let us ſup- 3 de pre- 
poſe the Caſe to be this. 2 4 
ES L. 2. de ſupell. 
leg. fl. 2 I. Labeo. d. tit. & gloſſ. ibidem. L. Labeo. & gloſſ. ibidem. b L. vaſa znea. de ſup 
leg. ff. Menoch. de præſump. 160. n. 29. d. L. Labeo. verb. Inſtrumenta agri aut domus. d. L. vaſa 
znca. & Menoch. de præſ. 160. n. 29. | 


The Teſtator by his laſt Will and Teſtament doth bequeath to 
A. B. all his Honſbold. ſtuff. Now in this Caſe, whether may the 
Legatary recover the Teſtators Plate and Coaches, as Part and 
Parcel of his Houſhold-ſtuff 2 For the Plate, the Writers are at 
Variance ; ſome ſetting it down for Law, that nothing which is 
made of Silver or Gold is to be accounted Houſhold-ſtuff 4; and ax, , de Got hows 
ſome the contrary ©. For Reconciliation of which Contrariety, we & L. 3. cod. tit. - 
muſt uſe divers Diſtinctions; whereof the firſt is of the Time, ac- z Tabeo. cod. 
cording to the ancient Admonition, Diſtinque tempora, concordabunt ebore, c. 
Scripture f; that is, betwixt the ancient and later Times. For ſuch * Glo. in. d. L. fu- 
was the Severity and Frugality of old Times, that in diebzs illis, pel. litera O. 
Veſſels of Gold or Silver, being then very rare, were not compre- _ | 
hended under the Name of Houſhold-ſtuff 3. But afterwards in lat- s d. L. tupelleg. 
ter Times, when Men began not to be contented with the Simpli- 1 in 
city of their Grandfires, but digging for more precious Metal, did ſignif. ubi de _ 
furniſh their Houſes with Veſſels of Gold and Silver and precious que.copioſelcrip- 
Stones, and, as it is written in the Civil Law, Nunc ex ebore, te- | 


ſtudine, atque argento, Jaw ex auro etiam atque gemmis ſupellectili 


utimur h; upon this Change of Mens Manners did the Law alſo » d. L. Labeo. pot 


begin to change, and to reckon theſe Veſſels of Silver, Gold and Tuberonem, &L 
precious Stones, as Baſon and Ewer, Bowls, Cups, Candleſticks, Cc. _ de ſupel. 


for Part and Parcel of Houſhold-ſtuff i; yet not indiſtinctly or ab- d. I. Labeo. & 
ſolutely, but with this Moderation, ſo that it were agreeable to the L. legar. 


Teſtator's Meaning, otherwiſe not k. That is, if the Teſtator in ging, 29m di 
his Life-time did uſe to reckon them amongſt his Houſhold-ſtuff; in diverſas illas Tu- 
which Caſe they are due to the Legatary by the Name of Houſe- Þerovis & Servii 


| | E 
hold- ſtuff !: But if the Teſtator did eſteem them as Ornaments ra- ri cult Celle, in 


ther then Utenſils, and did uſe them for Pomp or Delicacy, rather d. L-Labeo. de ſu- 


than for daily or ordinary Service of his Houſe; in this Cafe they Pegel, f. LL 


do not paſs under the Legacy of Houſhold-ſtuff m. Or if the Teſta- Labeo. 


tor did uſe to number 'Things of another Kind amongſt his Houſe- 8 bo Pm SG 

hold-ſtuff, which without doubt are not ſo to be eſtezmed ; as for e 

Example, his Apparel, Books, and ſuch like n; then, albeit the fignif. 

| ; | n Velun Eſcar. ar- 
gentum. Servius in. d. L. Labeo. Menoch. de præſump. 160. n. 26, 27, 


Teſta- 
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Teſtator did intend that his Apparel, or thoſe other Things, ſhould 
paſs under the Name of Houſhold-ſtuff ; yet nevertheleſs the Lo. 


2d L. Labeo.'( * | 
verum fi ea S the Teſtator's Meaning 4.; yet becauſe the ſame is no way uttered 


uibus non dub. by Words which by their own Nature, or by common Uſe of Speech 
ddzus in d. L. *. 8 > þ AD 4 : Bs a 

Movent. Men. ub; Might teſtify his Meaning, therefore is the Legacy void, as if it had 

ſupra. Weſenb. in not been written or ſpoken r. Unleſs it were the expreſs Will of 

oo ſup. leg. f. the Teſtator, that the Legacy ſhould ſtand good, notwithſtanding 

By Non enim ex his Miſnaming thereof ſ. f 

opin. ſingulorum, | ma <P 88 - 

ſed ex communi uſu, yerba exaudiri debent, inquit Servius in d. L, Lab. Come ſententia adverſ. Tuber. 

obtinuit, Celſo judice. r Goddzus, Menoch. & Weſenb. ubi ſupra, 1 Goddzus ubi ſupra. & vide que 


à nobis ſcripta ſunt yaulo ante. ead. part. $. 5. n. 11. 


t Rheda _—_ As for the 'Teſtator's Coaches t, whether the Legatary to whom 
| Dr eſta. the Houſhold-ſtuff is bequeathed may recover the ſame, doth ad- 
bantur Nobiliores mit ſome Doubt. But howſoever all Men are not of one Mind in 
8 this Point u; yet I do rather ſubſcribe to their Judgment, who do 


Eilis, verb Rhada. hold that Coaches are uſually numbred amongſt Houſhold-ſtuff x, 


Negat enim Alex. 5 3 
ab Alex. vehicula in ſupellectili contineri, ſed illa inſtrument. viator. eſſe fatetur. Cui convenit gloſ. 


quædam manuſcripta in L. inftr. de ſup, leg. fl. = IL. inſtr. de ſupell. leg. ff. Menoch. de pra l. 4 
præſ. 160. n. 16. Anto. Aug. I. primo emendationem, c. 4 


An Analyſis of the Chapter foregoing. 


© Adoowſons, / 
Commons, 


x He Frheſe and ſuch like are Chattels real. 
- Lands, A 
Markets, &c. 


| What Things paſs in a Mill by a Dewviſe of all his Goods, 
| 4 2 what not, — by other eq 1 


Pindbin v. Hari, Adeoeſon: Which the Teſtator had for a Term of Years; and if an 
2 Cro. 371. ; Incumbent purchaſe the Inheritance of an Advowſon, and de- 
| viſcth that his Executor ſhall preſent to the firſt Turn after 
his Deccaſe, and giveth a Fee to another, this is good. 
Apprentices. : | | 
\ . Aevidance : The next Avoidance which a Man hath in the Right of 
his Wife will not paſs. | 
Bedding. 
Bills . | © | 
Bonds : By the Civil Law the Debt therein mentioned will paſs 
by the Deoiſe of Goods, but Bonds made to the Wife dum ſola 
will not. | | 
Boxes. 
_ Braſs. 
Cabincts. 
Carts. 
Cattle, 6 3 


Part VII. 


gatary cannot recover them P. And albeit there be no Defect in 


Rm 5 aA kts. 


Chattel:, 


Inn 
Pee 
Pla 
Pho, 


Pre 


Saf 
Ship 
Spaz 
2 


Tit h 


Is, 


ell. 
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Chattels, Real and Perſonal, which he hath in his own Right, and 
not in the Right of his Wife, or as Executor or Adiini- 
ſtrator, 0 | E | 

Coppers, not faſtened to the Freehold. i. Zoot 

Corn, in the Barn, Field or Ground, which the Teſtator might have 
cut if he had lived; ſo if the Husband deviſe Corn growing 
on his Wife's Land, and dies before 'tis ſevered, the Deviſe is 
good, whether it was ſown before or after Marriage. 

De bts . e ö 

Decke. | 

Fairs. 

Ferrets. 1 

Fruits gathered, but not growing on Trees. 

Glaſs. | 99 I 

Greyhounds will not paſs. 1 | 

Goods: By a Deviſe of all his Goods; Leaſes for Years paſs. Moor 
352% 

Guns. 


E 

emp. 

Has | 

Hounds. VEG | | 
Honſbold-ſtuff. Books, Cattle, Cloaths, Coaches, Corn, Carts, Plows; 


Waggons; but any Thing fixed to the Freehold will not paſs - 


by the Name of Hoyſhold-fluff; but Plate uſed about the 
Houſe, and not for Ornament, will paſs. | 
eels. 
eaſes : For Life or Years, 
Leets : Profits thereof. 
Linen. OL 
Locks will not paſs. 
Market. 
Maſtiff. 
Money. 
Mortgages. | 
Moveables : By the Civil Law, Actions and Right of Actions paſs by 
the Word Moveables, eſpecially when the Words are reiterated ; 
as I give to J. S. all my moveable Goods and immovable of 
what Kind ſoever or whereſoever found. 'Thoſe Things which 
are inanimate and paſlive in their Motion, as Books, Beds, (5c. 
Thoſe which are animate and active in their Motion, as Cow 
Horſes, Oc. | 
Immoveables : Leaſes, Rents, Graſs, Corn growing, Cc. 
P E wrer „ ER 
Plough 
% J. 


Preſentation to a Church, which a Biſhop hath in Right of his . 
Biſhoprick, and void in his Life- time, cannot be deviſed by ' 


him. 1 Izft. 185, 308. 
Saffron. 
Ships. 
Fpaniels, 
Statues. 
Tithes. 


_- 


: — felld, but not growing. a 0 Ae 
Utenſils : By this Word, Plate and Jewels will not paſs. Dyer 59. }, 
Waggons. ö 

Mainſcut will not paſs. | 


of the Teſtament. 


1. When it is uncertain whether of the two Teftaments is later, 
2. The Teftament in Favour dken is preſumed laſt. 
3. The amen ad pias. cauſas . . n r 
4. The Will once proved, is not to be reproved by another of the 


ment ad pias cauſas, or the Teftament inter Liberos. 


ther of them is the later, in this Caſe neither Teſtament 
i is good © ; for no Man can die with two Teſtaments b, for the one 
2 Gloſſ. in L. ult. . — A * ca 3 | 
C. de ed. Di. A- doth deſtroy the other ae TR NN 
drian. tal. Clar. 5. 1 . 200 iy: 14,0. 9: £67 v3 hour 4 ure: 17 
teſt. q 10. L. querebatur. ff de-teft, mil. Bar. in 1. i. F. 1. ff. bon. poll. ſecundum Tabul. 
Nevertheleſs, if (2) one Teſtament be made in Favour of the 
Teſtator's Children, or of thoſe who are to have the Adminiſtration 
of his Goods, in caſe he had died Inteſtate, and the other Teſta- 
ment in Favour of others; then that ſhall prevail which is made 
| in Favour of the Teſtators Children, or of them which otherwiſe 
Bar. in d. 6. 1. are to have the Adminiſtration of his Goods d. | 
Sich. in L. ult. C. 
de edicto D. Adr. tol. Mantic. de conject. ult. vol. I. 2. tit. 15. n. 17. 

Or if (3) the one Teſtament be made ad pias cauſas, the other 
| not; then that Teſtament ad pias cauſas is preſumed laſt, and fo 
© Jaſ. & Sich. in L. to take Place ©. FI . | 
Te Or if (4) the one Teſtament be proved, (the other perhaps not 

as yet appearing,) and. the Executors in Poſſeſſion of the Teſtators 
Goods by Virtue of the Teſtament: already proved; it is not after- 
wards to be reproved, nor the Executors diſpoſſeſſed, by Means of 

f Bar. in d. & 1. Jai. the other Teſtament of the ſame Date f. l 
&& sich. in d. L uit. Or if (5) the Teſtaments be military Teſtaments; for then per- 
haps they are both good, becaufe a Soldier may die with two Teſta- 
5 L. quærebatur. ff. ments 8, | | ys 
* Where it is ſaid, that that Teſtament is preſumed later which is 
| made in Favour of them that are to have the Benefit of the Admi- 
füſtration of tho Teſtator :s. Goods; or ad pias cauſas, rather than 
thoſe Teſtaments which are not made ad pias cauſas, nor in Favour 
of them which are to have the Adminiſtration ; what if (6) two 
Teſtaments be found, the one in Favour of the Teſtator's Children, 
or ſuch as are to have the Adminiſtration of the Goods of the De- 
ceaſed, the other made ad pias canſas, and it doth not * 
1 en ” 


PPP 
How Teftaments: lecum wid. Fart VII 
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C. XI. Of Uncertainty in ps ct of the Time or Date 


6. Which of theſe two Teftaments is preſumed later, the T: 72 | 


Wi E RE (1) two Feſtaments be found, but ancertain.whe 


*%- 


by Name, and amongſt the reſt 40 J. to a Charity; and there being N 


the Spiritual Court, it was denied, becauſe legatory Matters are 
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whether of them is former or later ? Whether is to be preſumed 
laſt, and fo of Force ? I ſuppoſe that if they which are to have the 
Adminiſtration of the Teſtator's Goods, in whoſe Favour the Teſta- 
ment is made, be the Teſtator's Children, then that Teſtament 
made in their Pavour is to be preſumed later, rather than that 
Teſtament ad pias cauſas h: Otherwiſe the Teſtament ad pias cau- * Mantic. de con- 


ſas is to be preſumed later, rather than that Teſtament made in Fa- 3 ult. vol. — 6. 
vour of collateral Kinſmen 1. | nah. 6 — 

; | ; : 5 in fin. & quod ibi 
adnotavi ex Auguſt. i Mantic. ubi ſupr. Per. L. ſancimus. C. de ſacroſan, eccleſia. 


The Teſtator having deviſed ſeveral Legacies to ſeveral Perſons Filing verſ. Bond. 
ernon 230. 
a Defect of Aſſets, the Spiritual Court gave Sentence for the Cha- 
rity of 40 l. in the firſt Place, and would not allow it to come in 
Proportion with the other Legacies; and a Bill in Chancery being 
exhibited for that Purpoſe ; and it being moved for an Injunction to 


operly determinable in that Court; and fince by their Law Pro- 
erence is given to a charitable Legacy, the Court of Chancery will 

= alter 14 | 

t is a famous Queſtion amoneſt the Civilians k, whether the 

Time of the Making of the _— or of the Death of the tan Ns tier: 
Teſtator, is to be reſpected ; and conſequently, whether the Teſta- oem refert. Men. 
tor be preſumed to bequeath thoſe Things only which he had at the Lu bo elne. 1 
Time of the Making of his Will, or of his Death 1, For the De- De bac. q vide 
termining of which Queſtion divers do uſe ſundry Diſtinctions, where- . F 2 _ — 
of ſome ſcem to make the Matter more intricate. Wherefore pre- arg. leg. Mantie. 
termitting thoſe Diſtinctions, I have choſen a plain and eaſy Courſe f* orf. ult. vol. 
of deciding the Controverſy, by propounding a Rule with Exten- 4 Prad de rg 
ſtons and Limitations. The Rule is this, That the Time of the uit, vol. l. 4. dub. 
Teftament, and not of the Teſtators Death, is to be regarded u. 41 Fl 3 
And fo thoſe Goods which the Teſtator had at the Time when he 127. 1. iy TR 
made his Will are bequeathed unto, and recoverable by the Lega- ! 8 
tary ; but not thoſe Goods which he got afterwards . & Simo do — 
L. fi ita. 6. de aur. & argen. leg. Mantic. & Simo 4e Preth db — 


The firſt Extenſion of the Rule is, That the fame doth proceed 
not only in refpe& of Things bequeathed; but alſo in refpe of 
Perfons to whom any Thing is deviſed . As for Example - the · Simo de Pret. ubi 
Teſtator doth bequeath an hundred Pounds to the Children of 4. B. bo fry "Lg 
who at the Time of the Making of the Will hath four Children, and boy we 5 <6 
afterwards begetteth other four Children, and fo hath eight Chil- # Menoc. de pret. 
dren at the Time of the Death of the Teſtator. In this Caſe then ik 
hundred Pounds is due to thoſe four Children which were alive at 
the Time when the Will was made, but not to thoſe who were 2 
born afterwards Pp. ph | 5 — _ 
4 Reafon is, boron he had no Thought of them which were not n. my Alex, cond 
rerum natura when he made his WIII d. So likewiſe if the Teſtator £72 727: 5: 3:3 
do bequeath an hundred Pounds to his Pariſh-Church, and after the Mg ohh 
Will made, he doth change his Dwelling to another Pariſh, and Car. confil. 132. 
there dieth; in this Caſe the Legacy is due to the Church where gb ny 


the Teſtator dwelled at the 'Time when the Will was made 7. Rom. in Kubas | 
eujus ſententiam ego quidem veram eſſe arbitror, non tamen vigore d. L. ſi cognatis; 3 — 


quam adſtipul 1 1 ; i 
2. 4 40 — . 2 ban rette monet Mantic. de conject. ult. vol. 1. 3. tit. 1 1. n. 3.) Sed virtute d. 1. ff 


Rrr Se- 
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Secondly, This Rule proceedeth and hath Place, not only in Things 
bequeathed whereof the Teſtator hath actual Poſſeſſion, but alfo in 
Things bequeathed which are incorporal, or Things in Action; and 
therefore if the Teſtator bequeath to 4. B. all his Debts, there is 
no more due to the Legatary by this Deviſe, but only ſuch Debts as 
were due to the Deceaſed at the Time of the Making of the Will 
/ Cagnol. in L. ult. and not any Debts which did ariſe to be due afterwards f. So like. 


490 as 8 How Teſtaments become void. 


C. de patt. n. 231. wiſe if the Teſtator do remit unto 4. B. all ſuch Debts as he doth 


— 2 3 owe unto the Teſtator ; by this Deviſe only thoſe Debts are remit- 


nem hanc optime ted which were due to the Deceaſed at the Making of the Will t. 


firmar. Lindiy is aforeſai : er - : "RE 
1 1 hirdiy, this aforeſaid Rule is of Force not only in an indefinite or 
ult. vol. I. 3. c. 11. gene | 
n. 5. Simo de Prz- or Houſhoid-ſtuff,) but even then alſo when to theſe Legacics he 


tis. ubi inpr. n. 36. {0th add the Word All; inſomuch that if the Teſtator ſhould be- 


queath to 4. E. all his Books, all his Apparel, all his Houſnold-ſtuff, 


5 yet there is no more due to the Legatary, but only thoſe Books, that 
» Mantic. ubi fupr. Apparel, or that Houſhold-ſtuff u, which were the Teſtator's at the 


4 Sccin. Jun. „ | | 
wan 3 Time when the Will was made. Fourthly, the Rule aforeſaid doth 


per tot. Par. con- ſo ſtrongly tie the Legacy to the Time of the Making of the Teſta- 


— 4 _ 23 ment, that the Legatary to whom the Teſtator hath bequeathed any 


tiamſi per nomen Thing muſt prove that the Thing bequeathed was the Teſtator's when 


meum, quod prZ- he made his Teſtament x, and not the Executor, who hath the ſame 


_— — if. Fifthly, the forcſaid Rule proceedeth yet one Degree 


tat, non fuit acjec- III 


rum, inquit Mant. farther, in Conſideration of the "Lime of the Making of the Teſta- 


ke 1 Son ment. For if the Teſtator, having Store of young Cattle, willeth 


* Simo de Pret. de his Executor to give to 4. B. two Colts of the Age of two Years, 


interp. ult. vol. I. and after the Making of his Will, liveth many Years, and then di- 


dub. 9. fol. 179. . 8 5 1 
a = Aamtie. de eth, having other Colts at the Time of his Death of the Age of 


conject. ult. vol. two Years; in this Caſe there is due to the Legatary two of the firſt 


ou. K be Colts which were extant at the Time of Making the Will, and not 
z tit. 11. n. 4. in Of the laſt Colts at the Time of his Death 2. Sixthly, If the Teſta- 


1 bequeath to 4. B. a Share, (viz. a third Part, or the one Half) 
interp. ult. vol. ubi of his Goods being in ſuch a Place, although the Teſtator have more 
urge 1 Mans ds _ in oo * - 8 Time 4 his 2 than were 3 at 

Jeet. ult vob the Time when the Will was made 3; yet the Legatary hath no 
+ 5a JOEY Right to thoſe later Goods, but only to thoſe which 80 there 
L. uxori. PR when the Will was made. And fo I take it to be, if the Teſtator 
2 Dk * doth 'bequeath to 4. B. all his Goods which are in ſuch a Place; 

zſump. 125. n. 6 in Which Legacy only thoſe Goods are contained which were there 


7 
2 —— extant when the Will was made, and not thoſe Goods which were 
Ravi Old. conſil. brought thither afterwards b. | 


31.nempe quod pe- | ; 3 . = 
cunia certi generis legata, fi poſtea variatur, debetur æſtimatio quæ fuit tempore conditi teſt. Mant. de con- 
ie&. ult vol. I. 3. tit. 11. Menoch. de præſump. I. 4. pref. 127. n. 12. poſt Alex. conſil. 171. n. 1. vol. 6. 


d Mcnoch. de præſ. I. 4. pref. 127. n. 29. 


The firſt Limitation or Reſtraint of this Rule is when the Legacy 
or Thing bequeathed is univerfal ; for then the Time of the Death 
of the Teſtator is conſidered, and not the Time when the Will 


c Mantic, d - , 
jet. 5 was made e. As for Example; the 'Teſtator doth bequeath to 4. 3. 


1 13. Simo all his Subſtance, or all his Goods and Chattels : In this Caſe the 


er Pray i Legatary hath Right to thoſe Things which the 'Teſtator left at the 


fol. 179.n.41. Me- Time of his Death d, whether they be more or leſs than they were 


noch. de præſump. N 
I. 4. præſump. 127. n. 26, 27. Bar. in L. fi ita. ff. de aur. & argent. leg. 3. n. 4. 2 Menoch. de præ ſum. 


1.4. præſump. 127. n. 26, 27. 


ral Legacy, (as when the Teſtator deviſeth his Books, Apparel, 


0 
1 
b 
b 


in the 
Legat 
be co 
Was 1 


. dd EO aces 


univerſally framed; yet there is a great Difference in reſpe& of the 


* r S Wee Set o - 1» rainy: iS; WER.” y 4 L 
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before. Neither is this Limitation contrary to the third Ampliation 
before rehearſed, where it is ſaid, that if the Teſtator do univerſal- 
ly bequeath all his Books, all his Apparel, or all his Houſhold-ſtuff, 
yet notwithſtanding that univerſal Bequeſt [Al,] there is no more 
due to the Legatary, but only thoſe Books, that Apparel or Houſe- 
hold-ſtuff, which were the Teſtator's when the Will was made e. For: Supra cod. 6. n. 
howſoever theſe two Legacies may ſeem to be without Difference in 11. poſt Manr. 1. 3. 


reſpect of the Form or Manner of the Deviſe, both of them being confi. — 2 


492. 


Matter or Thing bequeathed “. . Me 
For a Man's Subſtance, or Goods, or Eſtate, and ſuch like 8, they s veluri peculium, 
be Names collective, comprehending Things of divers Natures in 7<ddit. Mantic. de 
one Univerſe, which doth receive Increaſe and Diminution h. But z. 5.75. n. 13. 
ſo are not a Man's Books, or Apparel, or Houſhold-ſtuff, for they i Totum univerſ, 
be but Species quedam bonorum i; and conſequently no Contrariety = yo ex multis 
a g N E e poribus conſt. 
betwixt this Limitation and that Ampliation of the Rule. quz ſivediminuan- 


: - 4 | tur, ſive augeantur, 
ſemper dicitur idem corpus. Zaſ. in L. grege. ff. de leg. n. 3. | Zaſ. in d. L. grege. ff. de leg. 1. n. 3. 


conject. ult. vol. I. 


Sccondly, the Rule is limited, when a Thing univerſal is be- 

ucathed, albeit the Teſtator doth not add any Sign univerſal, As L. rege legt * 
fr Example ; the Teſtator doth bequeath to A. B. his Flock of de 2 bw. TR 
Sheep, or Herd of Cattle k; for it is in Effect as if he had be- — Simo de 
queathed his whole Flock of Sheep, or his whole Herd of Cattle l. uff. vol. l. EE 
In which Caſe the Time of the Death of the Teſtator is to be re- 9. n. 45. fol. 179. 
ſpected, and the Legatary is to have the fame as then they be, ei- ©: 99 
So increaſed or diminiſhed ; infomuch that if one only Sheep do ff. le bag DD. 
remain of the Flock at the Death of the 'Teſtator, yet that one is in d. . grege. 
due m, albeit one cannot make a Flock . 3. grege. tf. de 

Thirdly, the Rule is reſtrained, when ſuch a Thing is bequeathed «* Ibid, 

as is conſumed with Uſe; for then the Time of the Teſtator's Death 


is to be.confidered ꝰ. As for Example; the Teſtator doth bequeath to“ Bar. in L. qui- 


-4. B. his Corn ; this is to be underſtood of that Corn which the Teſta- _ ff. de tritie. 


g. Mant de con- 


tor left at the Time of his Death P. So likewiſe if the Teſtator do jecl. ule. vol. 1. 3. 


bequeath his Apparel to 4. B. and afterwards liveth until that Ap- * ta * Fi 
parel be worn out, and other Apparel provided in ſtead thereof; in 11. 7 3 
this Caſe the Legatary ſnall have the Teſtator's Apparel which he 

left at the Time of his Death 4. Neither is this Limitation contrary 2 Bar. in L. 6 ita. 


; EE mg he 24 . de aur. & ar- 
to the former Ampliation, where it is ſaid, that if the Teſtator do ane, 


bequeath all his Apparel to 4. B. the Legatary ſhall have ſuch Ap- de conje8. ule. vol. 


parel as the Teſtator had at the Time when the Will was made, and | 12. tit: 2. n. 9. 
not the other Apparel which was made afterwards; for that Amplia- 

tion is true, when the Teſtator hath divers Suits of Apparel, where- 

of ſome remain which were made when the Will was made r; and: Menoch. de pref. 
in this Caſe the Legatary can have no more but the old Suit . But | 4. przf. 227. n. 


this Limitation taketh Place, when the Apparel is worn out and con- 1, b. m_ Þ 


ſumed which was firſt bequeathed ; in which Caſe the Legatary ſhall * Bar. in d. L., 6 | 


ita. ff. de aur. & 
arg. leg. n. 8. 
© Bar. ub ſupra, 


have the new Suit, in Lieu of the former * ; leſt otherwiſe the De- 
ceaſed's Will ſhould be utterly defeated and without Effect. So like- 
wiſe if the Teſtator having made his Will, and therein bequeathed 
to 4.B. the Corn in his Barn, and afterward layeth up more Corn 
in the ſame Barn, before the other be threſned; in this Caſe the 
Legatary cannot recover both the old and the new Corn, but muſt | 
be contented u with the Corn in the Barn at the Time when the Will | Maſcard. de go. 


was made. Or if the old Corn were utterly conſumed and ſpent, n. 33. poſt Caſtr, 
Rrr 2 yet & Bald. 


f Mantie. poſt Bar. 


1. ead. Bar. ib. ; 


"I 


—B 
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Maſe, de probac. yet the Legatary cannot recover a greater Quantity of the new Com, 


32, 35. Caſts, in than the old Corn did extend unto when the Will was made x, 


1. fler. The fourth Limitation of the Rule is, when the Teſtater doth 


bequeath any Thing by Words of the future Time; as I give to 

A. B. the Books, Apparel, or Houſfiold-ſtuft, which ſhall be in mi 

| Houſe, or in ſuch a Place. For in this Caſe, the Time of the Deal, 

y Mant. 27 of the Teſtator is to be reſpected ); and ſo the Legatary hath 

i ni. polf Bar. Right not only to ſuch Books, Apparel, or Houſhold-ſtuff, as the 
in d. I. Fita. de Teſtator had in his Houſe, or Place aforeſaid, at the Time of makin 
A his Will ; but alſo to thoſe other Books, Apparel, or Houſhold-ſty 

I. 4. przſump. 127. extant at the Time of his Death, albeit they were brought thither 

n. 87. after the Will was made. And fo it is if the Teſtator uſe this 

» Mantic. ubi fupr. Word [ Maj,] or [Can] *. As if the Teſtator give to A. B. all his 

Menoch. de præſ. Books, Apparel and Houſhold-ſtuff, which are or can be found in 

K m ſuch a Place; for in this Caſe the Legatary hath Right alſo to 

8. thoſe Books, Apparel and Houſhold-ſtuff, which be found there at 


z Menoc, ubi ſupr. . = ) ny þ 
Dera Ot a. the Time of the Teſtator's Death *. 


jos in co loco ei- The fifth Limitation is, when the Legacy is conditional, In 


tatos. which Caſe the Time when the Will was made is not to be re- 
> Mantie. d. tit. 11. ſpected b; but of the Accompliſhment of the Condition, or Death 
1. 3. n. 27, 28. 1i- of the Teſtator, as already hath been confirmed é. | | 


8 cet Socin. Jun. con- ; | 
fil. 142. vol. 2. aliud ſentire videatur. Supra ead. lib. parte 4. h. 6. 


The ſixth Limitation is, when it is to be collected by Circum- 
| ſtances and Conjectures, that the Teſtator did mean of the Time of 
- Mantic..ce cor- his Death, rather than of the Time when the Will was made d; or 
.. dt. 11. u. 22, if it be likely that the Teſtator, if he had been asked the Queſtion, 
23, 24. whether he meant of the Time of making his Will, or of his 

Death, would have anſwered, that he meant of the Time of his 
Death : In this Caſe, albeit the Legacy were given by Words of the 
preſent Time, yet the future Time, namely, the Time of the 


* Mant, ubi ſupra. 'Teſtator's Death, is to be regarded e. As for Example; the Teſta- 


tor ſaith, J bequeath to A. B. all my Plate, (for this Word or Pro- 

Menoch. de prz- noun poſſeſſive [ My] hath the Force of the preſent Time f;) now 
_— l. 4. Præſ. ſuppoſe the Teſtator at the Time when the Will was made over, and 
che beſides the Plate which he did then poſſeſs, (which he might juſtly 

| call Mine, not only in reſpec of his Title thereunto, but alſo of his 
Poſſeſſion thereof, ) had bought certain other Plate, which was not 

then delivered unto him when the Will was made: In this Caſe, for- 

aſnuch as it is likely, that if the Teſtator had been asked, whether 

he meant that A. B. (to whom he had bequeathed his Plate) ſhould 

have that Plate alſo which he had bought, but was not poſſeſſed of, 

he would have anſwered that he meant of that Plate alſo; which is 

5 very probable, the rather for that he could not but know that ſuch 
1 CAIRN Plate he had bought'; therefore in this Caſe the Legatary hath 
de conjett. ult. vol. Right to this bought Plate undelivered, as well as to the other '; 
I. 3. tit. 11. n. 22, and that by Force of the conjectured Meaning of the Teſtator, tho 
n Jun. his Words did not extend thereunto h. Which Meaning doth rule 
d Caftr. & Manic, Eſpecially in Wills and Teſtaments, enlarging, reſtraining, interpret - 
vb WP% are ing and directing the ſame in every Reſpect i. Whereunto this 
en — unt may be added for a Rule, than which there is not any other more apt 
pow Prima, g. 3- or neceſſary for the Interpretation of Wills and Teſtaments, * 
ht * I 3 72 « a 
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That where it is likely that the Teſtator, whiles he is making of 
his Will, if he had been asked, whether he would have thus or 
thus diſpoſed, would have anfwered affirmatively; there the Caſe 1 | 
is not to be deemed omitted, nor the Thing undiſpoſed k. How- *' Cafum omiſfum 
beit this Rule of collecting the true Meaning of the Teſtator by 1 
ſuch ſuppoſed Queſtions and Anſwers, as it is very ready and profi- milicer reftator ita 
table, if it be diſcreetly handled by a Judge with leaden Feet; ſo difpoſuiller, —— 
on the contrary, there is not a more dangerous Doctrine to be obſer- mag authoritare 
ved, or a more erroneous Guide to be followed, by him eſpecially probat Mantie. de 
who is ſo ſwift of Apprehenſion, that he needeth a Bridle rather than pn 1 
a Spur. 1 DL gow 1 | Mant. ibidem, n.5, 
i there be any other Limitations of this Rule, (as ſome Writers 6 7, &c- 
do ſet down moe in Number n, yet they are ſuch as (I think) may Mant. d. I 3. tit. 7. 
eaſily be reduced to. one of tbele Six before recited; or ſuch as * p eo” licet 
ſuſpect the Soundneſs thereof, the Laws of this Realm conlidercd, Werl fr 
and therefore not ſo neceſſary to be known. lis trait. 
The Teſtator being ſeiſed of Ten Acres of Land, deviſed all bis Blas verfus Rigi. 
Lands ta Heary Brett, and his Heirs, and afterwards purchaſed Plowd. 342. 
Twelve Acres more; the Deviſee died, and then the Teſtator told his 
Son Hepry, that he ſhould be his Heir, and have all his. Tau as 
his Father ſhould, if he had lived :; Adjudgod that he ſhoyld not 
have the zew purchaſed. Lands, for thoſe did not paſs either by the 
Words, or the Intention of the Teſtator, to be collected out of his 
Words; they did not paſs by his Morde, becauſe he having Ten 
Acres when he made. his Will, and having deviſed all his Lands, 
thoſe Words were ſatisfied by paſſing the Ten A4crer; and there were 
no Words in the Will by which his Intention might- appear to paſs 
the zew purchaſed Lands ; he eould not intend it when he made his 
Will, becauſe he had not the Lands-at that Time. N 
And fo it was held in Butler and Baker's Caſe, that the new pur- 3 Rep. 25. 
chaſed Eands would not paſs by the n Statute of Wills, by which tis And 138 
enacted, that all Perſons having a ſole Aftate, &c. where the Word Poph. 8). 8. C. 
Having imports the very Time of the Ownerſhip, and that the Te- 32 H. 8. 
ſtator muſt have the Lands at the Time of the Publication of his 
Will, „ I ED ate 02 = 
J. $. ſold Lands to one Thornton, who before he had any Con- Thomſon v. Thorn: 
veyance executed, ſold the ſame Lands to Thompſon, who paid ben. 2 Leon. 120. 


part of the Purchaſe-Money to T. K. and other Part to Thornton, 255: 5 
and then T. S. alone, without Thornton's Joining with him, convey- 
ed the Lands to Thompſon, who not long afterwards deviſed all kis 


Lands which he had purchaſed of Thornton, to E. G. and his Heirs; 

now, tho in Strictneſs, theſe Lands were not purehaſed of Thornton, 

but of another; yet having agreed with him for the Purchaſe, and 

paid Part of the Purchaſe-Money, this may be properly called a 

Purchaſe, and a Having the Lands, and fo they ſhall paſs. | 
The Teſtator having Four Daughters, and being ſeiſed in Fee of Beckford v. Parrot. 

Lands in Aldworth in Berks, deviſed all his Lands in Alderorth to Cie Pz 8 C 

his Two eldeſt Daughters in Tail, and made them joint Executrixes ; Goulet in & "I 

afterwards he purchaſed more Lands there, and one of his Relations 

defiring he might have the new purchaſed Lands; he replied, that 

he ſhould not, but that they ſhould go with his other Lands to his 

Executrixes; it was inſiſted after the Death of the Teſtator, that 

the new purchaſed Lands did not paſs by this Will, becauſe the Sta- 

tute of Wills enables a Man to deviſe what he hath; but xis you 

| © 
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he had not theſe Lands. when he made the Will; but in this Cats 
8 ot the Will being read to him, and he approving it, that amounted 70 


been for this new 4 O 2ew Publication, and ſo the new purchaſed Lands paſſed, _ 


Publication, the 
Lands would not paſs. 4 Jac. 2. B. R. Earle's Caſe. 


as 


Prideaur v. Gibbon. Articles were drawn for a Purchaſe of Lands, and before the Con- 

* veyances were executed, the intended Purchaſer deviſed all hir 
Lands, &c. for the Payment of his Debts, and afterwards the 
Conveyances were ſealed and delivered; it was decreed that the 
Deviſe was good, tho he had not the Lands at the Time he made 
his Will, nor made any new Publication after they were conveyed 
to him, ſince the Deviſe was for Payment of Debts; and the Court 
declared, where a Man deviſeth A his Lands for Payment io 
his Debts, and afterwards purchaſes more Lands, a Sale ſhall be 
decreed of the Whole, tho' there were no precedent Articles. 

88 Adjudged that a Deviſe of perſonal Things is good, tho' the Te- 

| 25 ſtator had them not at the Time of making his Will, becauſe they 
go to his Executor, and Legacies de not [= by the Will, but by 
the Aſſent of the Executor; but a Chattel real, if purchaſed after 
the making the Will, doth not paſs; and that a Deviſe of Lands is 
not good, if the Teſtator had them not at the Time he made his 
Will, for a Man cannot give that which he hath not. 


F. XII. Of an unperfect Teſtament. 


\ : | | e or $4 
1. Teo. Sorts of unperfett Teftaments. . | 
2. V. _ : Te — tohich is unperfedt in Reſpett of Solenni- 
ty be vo, ot big nt gi 1 | 
3. When a Teftament unperfef in Reſpect of Vill is void. 
7 _— 0 eftaments are ſaid to be unperfedt in Re- 
pect Vill. 5 $ 
5. Whether the Teftament be void which is unperfett by the former 
of theſe Tuo Means. | 
6. Ey wn Civil Law, the Teſtament unperfett in ReſpcEt of Will 
Ii 001 | 
7. Whether a Teſtauent ad pias cauſas, being unperfett in Re- 
ſpect of Mill, le void. e 
8. That which hath Place in Teſtaments ad pias cauſas, hath 
| Place alſo in our Teſtaments. 1 
9. Whether a Teſtament being umperfect in Reſpect of Mill, by 
the ſecond Means, be void or not. 
10. What if the Teſtator, after he have declared his whole Will 
reſerve ſomewhat to be done at another Time? 
11. What if the Teftator, having declared his Teftament, do ſend 
for a Notary to write, and die in the mean Time? 


| (F imperfe& (1) Teſtaments there be Two Sorts: The one im- 
2 L. hae conſultiſ- perfect in Reſpect of Solemnity ; the other in Reſpect of Will“ 
ſima. 6. ex imper- | | | 


feQo. C. de teſta. & ibi Paul. de Caſtro, Jaſ. & alii. Boer. deciſ. 240. n. 4. & 5. 


That Teſtament is ſaid to be unperfect in Reſpect of Solemnity, 


which wanteth ſome of the legal Requiſites neceſſary to the Conſtr 
3 | tution 
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tution and Denomination of a ſolemn 'Feſtament >; of which we * Sichar. & alii in 


| 8 d. 9. ex imperfedcto. 
have already ſpoken ©. 3 * 7. 


That Teſtament is ſaid to be imperfe& in Reſpe& of Will, which & part. 4. f. 23. 
the Teſtator hath begun, but cannot finiſh as he would, being pre- 


vented by Death, Inſanity of Mind, or other Impediments d.  Jaſ. Sichar. & 1 


lii id d. $. ex im- 


perfeQo, L. fi is qui. de teſta. ff. L. furioſus. qui teſta. fac. poſſ. C. 


The (2) Teſtament which is imperfect in Reſ pect of Solemnity is 


| utterly void by the Civil Law © : But by the Laws Ecclefiaſtical f, L. 1. de injuſto 


f k v reſtim, ff. L. h 
and eſpecially by the general Cuſtom ot this Realm 8, the Teſta- — $ 0m 


ment is good without any ſuch Solemnities ; ſaving that where . 
Lands, Tenements and Hereditaments be deviſed by Will, the So- Minding, in 6. d 
lemnity of a Writing in the Life-time of the Teſtator is preciſely cum paulatim. Inſt. 
neceſſary, without the which the Deviſe of Lands, Tenements and zue dean n 23+ 


: . . ul. Clar. $. teſta. 
Hereditaments is merely void h. 4 89. 
| t c, relatum. el. 1. 
c. cum eſſes. de teft. extr, 5 TraQ. de Republ. Ang. lib. 3. c. 7. Lind. in e. ſtatutum. de teſt. lib. 3. provinc. 
conſtit. Cant, Þ Per Stat. H. 8. an. 32, c. I. ut refert D. Smith. Tra ct. ut ſupr. Quod tamen quære. 


The (3) Teſtament which is imperfect in Reſpect of Will is ſome- 
times utterly void; and ſometimes it is good, ſo far forth as it is 
done: Which Diverſity of Effects doth ariſe by the Diverſity of the 
Means whereby the Teſtament is imperfect. 

If we would therefore know particularly when the Teſtament is 
utterly void or not, which is imperfect in Reſpect of Will, it beho- 
veth us to take particular View of the ſeveral Means whereby the 
Will of the Teſtator is made imperfect. 

The (4) Means whereby the Teſtament is imperfect in Reſpect 
of Will ſeem to be Two i. The firſt is, when the Teſtator, after i Maſe. Tra&. de 
he hath begun to make his Teſtament, and intending to proceed far- probac. verb. te- 
ther at that preſent, is then ſuddenly, even whiles he is making his . 
Teſtament, prevented by Death, or Inſanity of Mind, or by ſome caſus. Graff. The- 
other Impediment, ſo that he cannot finiſh the ſame according to _— K 11 
his Purpoſe k. c | cut, caſus. 

* L. ſi is qui. de 


teſt. ff, L. furioſum. qui teſta. fac. poll. C. Jaſ. & Sichard. in L. pen. de inſt, & ſub. C. 


The other Means is, when the 'Teſtator is not hindred at that 
preſent Time of making his 'Teſtament, but after he hath begun to 
make it, deferreth the finiſhing or perfecting thereof till another 
Time, and in the mean Time dieth, or otherwiſe becometh inte- 
ſtable l. | | | | | Old. ad conſil. 119. 


Paul. de Caftr. conſ. 
75. vol. 1. & conſ. 450. vol. 2. Peckius 'Tra&. de teſtam. conjug. 1. 1. c. 18. 


When (5) the Teſtament is imperfect after the firſt Manner, it may 
ſeem that the ſame is utterly void, even touching that which is al- 
ready done; yea, although the Teſtator had appointed an Executor, 
which is the Subſtance of the Teſtament. And there (6) is no Que- | | 
ſtion but that by the Civil Law it is void, though it were the Teſta- N. r 
ment of the Father amongſt his Children m. But whether it be void tiſſima. g. ex imper- 


; jure gentium, and conſequently by that Law which we uſe here in feste. C. de reſta. 


quorum op. com. eſt, 


England, is a Queſtion: And the Reſolution ſeemeth to depend up- dt referunt Jul. 
on the Verity of another Queſtion; namely, whether a "Teſtament Clar. 5. teſta. q. g. 
ad pias cauſas being imperfect with that Imperfection of Will, be 8 
. - good teſtam. q. 12. 
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good or not. For if a Teſtament ad pias cauſas be good, notwith- 
ſtanding ſuch Imperfection; then our Teſtaments are alſo good: And 
if that Teſtament be not good; then ours are likewiſe naught: For 
o Panor.in Rub. de theſe Teſtaments ad pias cauſas are ruled ſecundum jus gentinm u; 


teſta. extr. 8.9. Ti- and ſo are ours ©. 


raquel. de privileg. : 
piz cauſz, c. 3. & c. 5. Corn. conf. 307. Covur. in c. relatum. el. 1. n. 6. Paul. de Caſtr. conſil. 75, eirea 


medium vol. 1. & conſil. 450. vol. 2. Graf, Theſaur. com. op. g. reſt. q. 18. ubi dicit hanc op. com. eſſe jure 
can. ®-Dixi ſupra part. 1. 6. 9. | | 


Now (7) that a Teſtament ad pras cauſas, being imperfect in Re- 
ſpec of Will, is utterly void, even touching that which is already 
done, is holden by a great many Writers, and thoſe of great Au- 

v Bald. in rep. L. 1. thority P; whoſe Opinion is 4 highly extolled 7: Their Reaſon is, 
_ 1 becauſe in this Caſe here is Defect of Confent, without which Con- 
L. fl is qui. de tet. ſent no Teſtament is good ſ. There is Defect (fay they) of Conſent 
ff. Fulzoſ. confil. jn this Caſe, becauſe Teſtators, whites they are making their Te- 


217. auch. in <> ſtaments, until they have finiſhed the fame, do put in, and put out, 


de tefta. extr. Are. 
in d. L. Si is qui. they add, they revoke, and they alter many Things already by them 


Vac = ca diſpoſed t. Other Reaſons alſo they have, which in my Opinion are 


crea. f. 22. n. 6. not altogether ſo forcible ©, 

Pariſ. conſil. 24. 

vol. 3. Tho. Gram. deciſ. 62. Sichard. & Curtius Jun. in d. L. hac conſultiſſima. f. ex imperfecto. à Jul, 
Clar. $. teſt. q. 7. Imo magis eſt com. ait Graff, = Ab hac opinione in prax. non licere recedere, ſeripſit 
Ruinus conſil. 7. n. 8. vol. 3. fand. op. eſſe non modo com. fed canonicam & veriſſimam. Laudat Vivins, The- 
ſaur. com. op. verb. teſtam. Tandem magis communem eſſe, aſſerit Graſſ. $. teſtam. q. 19. * Sichard. in d. 
g. ex imperfecto. * Clar. f. teſtam. q. 7, Nempe, quod teſt. ratione voluntatis imperfe&um non valet 
inter liberos, ergo nec favore piæ cauſz. Sed negatur argumentum per ea quæ ſuperius dicta ſunt, prima 
parte, de privileg. utriuſque teſtamenti. ISS | | 


On the contrary, others, whoſe not only Number is more excced- 
ing, but Authority more excellent, are of this Opinion, that where 
the Teſtator hath begun his Teftament, and hath bequeathed cer- 
tain Legacies ad pias caxfas, and intending at that preſent to pro- 
ceed farther, is then ſuddenly by Death or other Impediment pre- 
vented or hindered, that he cannot finiſh his Teſtament; neverthe- 
leſs, thoſe Legacies already made ad pias canſas are not thereby 

 - infringed, but do continue ſtill firm and effectual, as if the Teſtator 
I Bar. & Imola-1m had finiſhed his Teſtament, according to his former Purpoſe *: And 
| Weonfil. 456. this their Opinion is teſtified to be more commonly received J. 'The 


Caſtr. conſil. 456. a l l l 
vol. 1. Panor. in Reaſon of their Opinion is, becauſe touching thoſe Legacies already 


oc ocean Rang given, there is no Defect of natural Conſent 2. For although there 


inteſtar. extr. Alex. 


in L. hae eonſultiſ. be Imperfection of Will in Refpect of his whole Teſtament, becauſe 


fiwa. 5. ex imper- the Teſtator cannot abſolutely finiſh the ſame according to his Pur- 


_— * rn poſe; yet in Reſpect of that which is done there is no Imperfection 


quib. mod. teſta. of Will , (the perfect is not to be hurt by the imperfect b.) And 


8 albeit Teſtators, whiles their Wills and Teſtaments are in making, 
reg. & fal. reg. do many Times add and diminiſh, and alter divers Things; yet 


350, Joh. de An. who is able to ſay, that, concerning this or that particular Legec) 


nſi l. 7. Barba. con- wt: ae. 
fal. 42. vol. 4. Cal. already given, the Teſtator would have made any Addition, Dimi- 


ca. conbl. 13, Dec. nution, or Alteration ? The Prefamption is rather to the contra!); 
Tiraq. 4 e for Perſeverance, and not Mutation of Will, is preſumed e. Indeed, 
* i A * c. 7. if it can be proved that the Teſtator did mean at that preſent to alter 
Mafc. de probac. | | 36 
ver. reſt. Covar. in e. relatum. el. 1. de teſta. extr. Surdus, deciſ. 292. n. 15, 16. 7 Tiraq. tract. de privil, 
piæ cauſz, privil. 7. Maſc. de prob. verb. teſt. = Panor. in d. c. 1. de ſucceſſ. ab inteſtat. extra. Tirad, 
de privil. piæ canfe, privileg. 7. Dee. in e. 1. de fide inſtr. extr. Surdus, d. deeiſ. 292, d e. utile. de reg. 
jur. extra. Nee obſtat fi dicatur quod teſtamentum fir individuum. Hoe verum jure civili, non gentium 
Imol. in e. 1. de teſt, ext. n. 22. L. cum qui voluntatem. ff. de probac. | 
thoſe 


I 


, 


— — — 
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thoſe Legacies before given, ere he had finiſhed his Teſtament, and | 
could not, being then ſuddenly prevented by Death, or otherwiſe; 

then the former Opinion hath Place d, that the Diſpoſition is void 

otherwiſe not e. rf] Ty 5 | 


I paul. de Caft, in 
IL. jubemus de te- 


5 ; SE e fta. & DD. in I. 
pen. de icſt. & ſub. CG. Quia nemo præſumitur habere plus in eorde quam in ore: Bald. in L. fi is qui. ff. 
de teſt. 1 | | 3 5 


By (8) this now which hath been ſpoken of Teſtaments ad pias 
cauſas, we may judge whether our Teſtaments here in Eugland be 
good or not, when they be imperfect by the firſt Means, oi. where 
the Teftator, whiles he is in making his Teſtament, after he hath --. 
appointed an Executor, or. given ſome Legacies, and intending to * 
proceed farther, is even then ſuddenly interrupted and hindred, that 
he cannot finifh the ſame accordingly. jr 99! 4 
| When (9) the Teſtament is imperfect by the ſecond Means of Im- 
| perfection of Will, that is to ſay, when the Teſtator, after he hath 
| begun to make his Teſtament, doth put off or defer the Finiſhing _ 

thereof until another Time, and in the mean Time dieth, or is 
_ otherwiſe letted, that he cannot make an End thereof, as he 
meant; howſoever by the Rigour of the Civil Law the Teſtament _ 
in this Caſe may ſeem. to be void, even touching that which is al- 


4 ready done f; yet by that Law which this Realm of England doth t Paul * 


. admit in this Caſe, (I mean jus gentium e,) concerning thoſe Things conſil. 450. vol. 2. 
already diſpoſed, the Teſtament is not void, by the Reaſons before g Feldt 
alledged. For as in the former Caſe the Legacies already given are gentium vigere, 

. not void, where the Teſtator cannot finiſn his Teſtament as he 2ifi ubi vel jure 
© would at that 'Time : So in this Caſe, the Legacies before diſpoſed, —.— _— 
[- or the Conſtitution of the Executor before made, doth not become obtineat, probatur 
. void, where the Teſtator cannot finiſh his Teſtament, as he purpo- ee ” 0 
8 ſed at another Time h. Mo b Cum igitur ea- 
e- dem ratio in utro- 


0 que caſu militet, idem etiam jus eonſtitui oportet. Nec caſus diverſitas, ſed rationis identitas, inſpici debet. 
Y Aymo, Gravetr. confil. 150. $2 = 5 


Much leſs (10) is that Teſtament void, where the Teſtator ha- 
ving declared his whole Will, and intending to do no more at that 
preſent, reſerveth ſomewhat to be done at another Time, and in 
the mean Time dieth: For even by the Civil Law in this Caſe the | 
_ Teſtament is perfect, notwithſtanding ſuch Reſervations !.  Where- i Aret. Iaſ. & Si- 


fore if the 'Teſtator, after he hath made his Will, doth ſay that he __— yon 
will add, diminiſh, or alter any Thing in his Will the next Day, and Graf Theſaur.com, - 
die in the mean Time, before any ſuch Additions or Alterations be ob. $ ted d. 12, n. 


r oy - m ſententiam 
made; the Teſtament is not to be noted of Imperfection by any 8 N 


ſuch Reſervation of adding, diminiſhing, or altering his Teſta- tam 2 
ment k; becauſe theſe Things may be done by Way of Codicil En 


? pro ux. n. 302. 


without which the Teſtament is ſufficiently perfect l. And eſpecial- Simo de Frætis de 
ly the Teſtament remaineth firm and effectual, where the Teſtator 1 2 
doth over-live the Time by him preſcribed for ſuch Additions, con 4 * 8 
Diminutions, or Alterations; for then he is preſumed to have re- Sich. in L. pen. 


pented him of ſuch Additions, by not doing the ſame when he ie fnfti. & wb. ©. 


n in fin. 
. | * N | TEES vol. 1. Old. de a- 
— * 5. fol. 498. Paul. de Caſt. in L. jubemus. C. de "Teſta, Menoch. Trad. de præſump. I. 4. præ- 
|  Z We | | | | - EY 


* 


1 


8 fc 5 Hereunto 
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Hereunto (11) it may be added, that where the Teſtator, having 
declared his whole Will before Witneſſes, cauſeth the Notary or 
Seribe to be called unto him, intending to have the ſame com- 
mitted to Writing, for a more ſufficient Proof of his 'Tcſtament, 


and before the Coming of the Notary, dicth ; in this Caſe the Te- 


„ Alex, in L. hae ſtament is good, and ought to prevail as a nuncupative Teſtament v. 
Nevertheleſs, if it may be proved, that the Teſtator did reſtrain 


conſultiſſima. $. ex 


imperfe&o. C. de 1 re ; 
. reſt. Graf. Theſaur. himſelf to the written Teſtament, and that it was his Will and 


224 8 Meaning, that it ſhould not be of Force, unleſs it were written; 
ult. vol. 1. 1. tit. 7. then, the Teſtator dying in the mean Time before it be written, 
* ubj oftendit the 'Teſtament ſhall not be allowed as a nuncupative 'Teftament, 
> Yor. poſt Dym. in and ſo not at all 9, But it is not preſumed,” by ſending for a No- 
I. ult. f. de jur.co- tary, that otherwiſe the Teſtator would that his Teſtament ſhould 
dic. Old. conſil. 119. taxe no Place, unleſs it were written P; but rather for a more ready 


Caſtr. conſil. 75. wages? Fo 
vol. 1. & wow FILA Proof of his Will 4. | | 


vol. 1. Peckius de | | . ä Ih. 
teſta. conjug. 1.1. e. 18. Graff, Theſaur. com. op, h. teſt. q. 11. n. 1. f Covar. in c. relatum. el. 1. de teſts, 


ext. n. 1. bi tertia coneluſio. Mantic. d. c. 7. n. 6. Graff. d. 6. teſt. q. 1, 2. in fin. 


Rider's Caſe. A Will was made in Writing, but before it was publiſhed, the 
t. Hard. Teſtator ſaid he would alter or add ſomething to it; in ſuch Caſe, 
Dyer 310. if he die before any Alteration made, "tis not his Will 3 but if he 
Adie after the Publication, and without any Alteration, then *tis his 


C XIII. Of the Defect in the Teſtator's Meaning, 


1. No Teftament good without a firm Refolution of the Mind 10 
make a Teftument. © 

2. Words uttered raſhly or unadviſedly do not import a firm Pur- 

poſe in the Teſtato. 5 . 

3. It is the Mind, and not the Words, which giveth Life to the 
Teſtament. | | 

4. What is to be conſidered to prove a firm Intent of making a 

Tieſtament. | 

5. Of the Draught of a Vill in Writing. 

6. If a Writing be found in Manner 2 a Will, whether is it pre- 
ſumed the very Mill, or but a Draught thereof? 


F the (1) Teſtator have not animum teſtandi, that is, a firm Re 

A 0 ſolution or adviſed Determination of making his Teſtament, his 

A #. de Teſtament is void, or rather no Teſtament r. And therefore (2) if 
mil. teſt. 5. plane. : : 2 As 2 

Inſt. de mil. teſt. any Man raſhly, unadviſedly, incidently, jeſtingly, or boaſtingly, 

| and not ſeriouſly, nor with a firm Purpoſe to make his Will, do fay 

and affirm (as oftentimes it happeneth) that he will make ſuch a 

Man his Executor, or will leave unto him all his Goods, this is no 

MO... 3 3 Teſtament ſ: For (3) it is the Mind, and not the Words of the Te- 

— 2 ſtator, that giveth Life to the Teſtament t. Which (4) Mind or 

Hortoman. conſ. 5. earneſt Purpoſe ought to be proved by Circumſtances u: As, that the 

vol. 1. Socin- Jan. Teſtator was very ſick when he ſpake theſe Words *; or that he did 


confi}. 179. vol. 2. f ' ; 
Par. con. 89. vol. require the Witneſſes to bear Witneſs thereof Y; or that he framed 
3. Hiero. Fran. in ; 


d. L. quicg. de reg · jur. ff. 
que huc pertinent quæ ſuperius a me ſcripra ſunt in explic. definitionis teſt. verb. ſent. 1. par. $. 3 · 


in g. plane. Inſt. de teſt, mil. * Gloſſ in L. Divus. ff. de mil. teſt. Ead. gloſ. in d. L. Divus. 
3 . 


t Mant. de conjeR. ult. vol. 1. 2. tit. 15. in fin. L. ex feod. f. de her. ink. Mt 


and 


Lands 


n yu” vv WW 
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and ſettled himſelf earneſtly to the making of his Teſtament 2; or * Gloſ. in d. L. 
by other Cireumſtances of like Effect : Wherein the Judge. is to ? __ hilio. . 
conſider the Condition of the Perſon ſpeaking the Words; the Time, propoſitum eit. de 
the Place, the Occaſion, the Manner of Speech, and in whoſe Pre- N 
ſence b; and namely, whether the Words were of the preſent or bir. Jad. . e 
future Time e. And if the Words be of future Time, then whes tur. 3, caſ. 496. 
ther they be ſuch as do import the Accompliſhment of the Act, or 2 pry 
but the Beginning only: For thoſe of the former Sort being execu- Hottom. d. conſil. 5, 
tory, are equivalent to Words of the preſent Time d. By which 1 & 
Circumſtances the Judge may the better collect, whether he who lect. & ac 8 
uttered the Words had a Mind or Purpoſe to make his 'Feſtament *- Menoe. d. caſ. 
or not e. | | | 5 1 — CES 
As Words (5) only, without a conſtant Purpoſe of making a. Te- de firim tuam ex- 
ſtament, do not make one; ſo the Writing which is prepared for a tinguas. 
Draught of the Teſtator's Will only, or for a more ready Direction 
of the Teſtator whereby to make his Teſtament afterwards, is no 
more to be accounted a Teſtament, before it be acknowledged by 
the Teſtator for his Teſtament f, than is the Draught of a Sentence, ___. 
to be taken for a Sentence, until it be pronounced by the Judge 8 eee 8 
or che Draught of an Obligation is to be accounted for an Obli- commiſſa. $. 1. de 
gation, before it be ſcaled and delivered by the Obligee as his Act 11.5 = 3 
and Deed h, ; Re & ex breviloquarecir. 
| r | F C. c. fin. de re jud. 
6. Vantius de nullitat, viz. de null. ex defeftu 4 Fe: n. 69, 70. Bald. in d. L. fidei commiſ. $. 1. Eve- 
rard. conſ. 155. n. 8. n I. contract. C. de fide inſtr. | N 


Notwithſtanding I do not hereby mean, that it is always neceſ- 

fary the Teſtator ſhould acknowledge before Witneſs the Teſtament 

by him written to be his Laſt Will and Teſtament, or that it is al- =_ 

ways neceſſary that he ſhould ſubſcribe his Name, or put his Seal 

thereunto ; for the Teſtament written with the Hand of the Teſta- 

tor may be good without any of theſe Things, as heretofore I have 

confirmed i. 5 1 bd Supe, par. 4. f. 23. 
T. 8. by Indenture made between him of the one Part, and Or- Hits v. Witham 

bell and Skin of the other Part, declared his Intention to raiſe Por- , wag 

tions for his Children, and to pay his Debts, and ſettled his Lands 

accordingly, and made Two Executors in Truſt to ſell his Lands 

tor the Purpoſes aforeſaid, and publiſhed and declared this Inden- 

ture to be his Laſt Will, and died; and this was decreed to be a 

good Will; which Decree is agreeable to the Civil Law: "Tis true, 

* Formalitics which are made eſſential by the Law to the very be- * 29 Car. 2. cap. 3. 

ing of a Will, cannot be diſpenſed withal in Equity; and ſuch are, 

that the Will muſt be written in the Life-time of the Teſtator, that 

it muſt be ſigned by him, or by ſome Perſon in his Preſence, and 

by bis Direttiou, in the Preſence of Three Mitneſſes, and that they 

muſt ſubſcribe their Names in his Preſence: But the Law hath Dom. 2. Vol. 18, 

not directed in chat Form of Words the Writing purporting a Will 

ſhall be made; fo that any written Inſtrument by which the Inten- 

tion of the Party appears to give or diſpoſe any Thing, and having 

all the Formalities required by Law, as Signing, Scaling, Miineſ- 


%, Ge. ſhall amount to a Will. | | \ 


The Husband by a Marriage-Settlement had Power to charge his nn vert Fn 
Lands with any Sum not exceeding 500 l. and this was for Por- Flick. g Ca. . 
tions for his Daughters ; and he having prepared Notes in Mriting, 


5 1 2 Purport- 
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| purporting his Will, and having declared that thoſe Notes were the 
Effect of his Will, died before it was drawn up in the Form of a 
Will, and before it was executed; yet this was decrced to be a guod 


Execution of his Power. | 
But now this Doubt may ariſe: What (6) if a Writing be found 


written indeed with the Hand of the Teſtator in Manner of a Will, 


wherein he hath diſpoſed his Goods, and appointed an Executor, 
but the Writing is neither ſealed with the 'I'cſtator's Seal, nor ſub- 
ſcribed with his Name, nor by him acknowledged before Witneſſes 
to be his Laft Will? Whether ſhall this Writing be accountcd to 
be a Draught of the Teſtators Will, or the Teſtament it ſelf? J 
ſuppoſe that the Solution of this Queſtion reſteth in the Variety of 
L. ex ea ſcriptura. Circumſtances. For if the Writing be unperfect !, for that perhaps 
__ 2 u the Teſtator doth leave off in the midſt of a Sentence m, and with- 
" Bald. & Angel. out any Date n, or if the ſame be written with ſtrange Charac- 
in d. L. ex ea ſerip· ters 9, or if the ſame be written in Paper, and great Diſtance be- 
eee 1 twixt every Line, with divers Emendations and Corrections made 
Auth. quod fine. betwixt the Lines P; if alſo the ſame be found amongſt other Pa- 
C. de teſta. Eve- pers of ſmall Value or Account 1; by theſe Circumſtances it ſeem- 
rard. d. conſil. 155. : 7 
Non tamen afflr. eth rather a Draught or Preparation to a Teſtament, than these. 
mo, neceſſarium ſtament it ſelf 7. But on the contrary, if the Writing be perfect ot 
— — tempus zu fully finiſhed, having a certain Date of the Day, Month, and 
ribatur, prout jus 25 6 — 
civile in omni te- Year, and be written with uſual and accuſtomed Letters in Parch- 
ſtim. etiam inter ment, without Corrections, and with ſmall Diſtance betwixt the 


; r ; | 
tes Lines, and alſo found in ſome Cheſt of the Teſtator, among other 


apponiſoler tempus Writings of the Teſtator of great Value and Moment; by theſe Cir- 
Fay wr gr cumſtances it ſeemeth rather to be the very Teſtament it ſelf than a 
ſio igitur temporis Draught only 1 | "7 : | 

(argumento a com- 67 * + | 

muniter accidentibus) denotat præparat. rei potius quam ipſam rem. L. quoties. 6: 1. ff. de her. inſt. 
Bar. Bald. Ang. & alii ibidem. Non quod idcirco vitioſum far teſt. quia ſeriptum notis vel Zy pheris inuſit. 
maxime jure gentium attento: Sed quod deduQto argumento a communiter accident. præparatio magis quam 
res ipſa videatur, quia perpauci vera ſua teſt. literis vel charaR. inuſ conſerib. „ Paul. de Caftr. Sich. & 
alii in L. contraR. C. de ſide inſtr. Lupus Aneg. 30. 4 DD. in D. Auth. quod fin. Men. præſ. J. Ever. 
de conſ. 155. PD. in P. Auth. quod ſine. Ever. d. conf. 155. Add. q. ſup. ſc. par. 4. $. 25. | 


S „„ RY, 


— 
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ON XIV. Of a later Teſtament. 


1. Divers Means whereby the Teſtament, being good at the firſt, 
is afterwards infringed. | 

2. 4 Man may make as many Teſftaments as he liſts. 

3. Only the laſt Teſtament is of Force. | 

4. This Concluſion, that the later Teftament doth infringe the © 


former, diverſely extended. 4 5 
5. The ſame Concluſion diverſely reſtrained. | PER 
6. Of the Clauſe derogatory of future Teftaments. 7 
7. Queſtious about Clauſes derogatory. - \ 


8. Of Clanſes derogatory, ſome are derogatory of the Power f 
making Teftaments, ſome of the Will. | | 5 

9. When the Clauſe is derogatory of the Power of making Teſta- 
ments, Mention or Revocation thereof is not neceſſary. | 

10. When the Clauſe is derogatory of the Will of making Teſta- 
ments, then it 1s needful to make Mention thereof. | 

11. Certain Caſes wherein Mention or Revocation of the Tefta- 
ment derogatory is not neceſſary. =_ 

12. Three Manner of Revocations, general, ſpecial, and ſingular. 

13. The Force of the general Revocation. 

14. The Effet of the ſpecial Revocation. 

15. The Effect of the ſingular Revocation. 

16. The Effect of the general Mention. 

17. The Effect of particular Mention. 7 

18. How a Teſtament may be revoked, wherein is a ſpecial Clauſe 

derogatory circumſcribed with certain Limits. . 

19. What is chiefly to be obſerved about thoſe Teftaments wherein 
be Clauſes derogatory. 

20, ow derogatory of ſmall Force in the Teftaments of ſimple 
Perſons. FOOTE Fi | 

21. What if Two Teftaments appear, but it doth not appear whes 
ther of them 1s later? | . Irn fe 


1 hath been ſignified already, that (1) a Teſtament which is good 5 


and lawful at the Beginning, may afterwards become void by 
divers Means à: As by the making of a later Teſtament b; and by , P end. par. ö t. 
revoking ©, and cancelling d the Teſtament made; by Alteration of « 1 5 
the Teſtator's State e; by forbidding or hindering the Teſtator to! Infra 5. 16. 
make another Teſtament, or to correct the former f; and by divers ; Infra gr 
Means hercafter enſuing . 8 5 Infra $6. 19, 20. 

Concerning the firſt of theſe Means, that is to ſay, the making of * — uſque 
a later Teſtament, fo large and ample is the Liberty of makinngg 
Teſtaments, that (2) a Man may as oft as he will make a new Te- 


ſtament, even until his laſt Breath h; neither is there any Caution; L. ff de adim. 
f leg. Mant. de con- 


under the Sun to prevent this Liberty i. But no Man can die with ;e8. utc. vol. I. 12. 


Two Teſtaments k; and therefoge (3) the laſt and neweſt is of tit. 1. n. 1. 
Force |: So that if there were a Thouſand Teſtaments, the laſt of ins — 
all is the beſt of all, and maketh void the former m. 125 


I. Old. de ation. 
h | cla. 5. in prince. 
fo. 494 K I. jus noſtrum. de reg. jur. ff. L. ſane, C. de teſta. 6. poſteriore, inſt. quib. mod. teſta. infir, 
n Pariſ. conſil. 10. I. 3. n. 4. * | 


" BR This 


— 
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This (4) Concluſion, that the later doth infringe the former, is di- 


verſely inlarged. Firſt, the later Teſtament doth infringe the b. 
; former, tho' the Executor of the later do refuſe the Executorſhip, cl 
» dl. 6. poſteriore. or dic, either during the Life of the Teſtator, or after his Death en; Sc 
_ — "i oy. For it is ſufficient that once he might have been made Executor o, "i 
cracl. de prob. con- Secondly, the later Teſtament doth infringe the former, albeit the bu 
el. 1282. — 1 Prince or Emperor himſelf were appointed Executor of the former b. ny 
"= = ©. qui Thirdly, the later Teſtament doth make fruſtrate the former, albeit the 
reſta. fac. poſl, the former were a written Teſtament, and the later but a nuncupa- | 
b — 3 tive Teſtament 9. Fourthly, the later doth infringe the former, lat 
roſoluc. ork. tit. albeit there be no Mention in the ſecond Teſtament of revoking the 
26, 27 l 8 un] 
reſt. fo. 92. Dyer former r. Fifthly, the later 'Teſtament doth revoke the former, al- Fol 
2 & viel in beit in the former there be a Clauſe derogatory of Wills and Teſta- Tel 
inſing. & Vig!l. C 6 | le 
d. g. poſteriore. ments afterwards to be made ſ. But then, whether it be neceſſary Vio 
5 Bar: 8 = that in the later Teſtament there be Mention or Revocation of that duc 
| de leg, *S former 'Teſtament, or of the Clauſe derogatory, is hereafter decla- Tel 
Infra cod. g. n. 7, red t. Sixthly, the later Teſtament doth make void the former, al- 
8, 9, Ke. beit there be Twenty Witneſſes of the former, and but Two of the 


» Covar.in Rub. de Iater u. Seventhly, the later Teſtament doth take away the former, 

teller lie fc. albeit in the former Teſtament the Executor is appointed ſimply or 
prin. Vaſ. de ſucc. . p _ l Cn 

Fo). I. 1. 61. without Condition, and in the later conditionally, and the fame 

* ——.— Condition alſo violated x; ſo that the Condition be of ſomething 

1 then to come at the Time when the Condition was made. But if 

the Executor of the later Teſtament be made upon ſome Condition 

then preſent, or paſt, the Condition not cxiſting, the former Teſta- 

„ Minſin. in d. f. ment is not revoked Y. Eighthly, the later Teſtament doth make 

. n. 6. adde „oid the former, albeit the Teſtator have ſworn not to revoke the 


Hier. Pant. l. a quæſt. 5 , 
— — 1. fame 2, the Oath being alſo revoked together with the Teſtament ?, 
z Covar. in Rub. de 6 


teſt. extr. par. 2. n. 19. 


2 Salk. 592. Anno 1644. Sir Henry Killigrew made a written Will by which 
Caſes adjudged he deviſed his Lands as therein mentioned; and upon a Trial in E 


—— s. C. jectment, the Jury found a Special Verdict, (vig.) That in the 


| 9 203: 8. of Tear 1645, the ſaid Sir Henry Killigrew made another Vill in Hr 
Hitchin and Baſſet. ring, but that he did not deviſe any Lands by this Laſt Jill, &c. 
upon arguing this Verdict, it was objected, that it muſt be intended 
the Teſtator deviſed his Lands by this Will, becauſe it was in Mi- 
ting, and that this Verdict was void, becauſe it was in the Negative 
and ſuperfluous; now if the Teſtator deviſed his Lands by this lalt 
Will, it muſt neceſſarily be a Revocation of the firſt : But adjudged 
that it was not a Revocation of the firſt Will, becauſe both may be 
conſiſtent and ſtand together, for a Revocation muſt always be ta. 
ken according to the fubject Matter; as for Inſtance ; where the laſt 
Will cannot ſtand with the firſt, and the Teſtator muſt have 4mm 
revocandi to make the Revocation effectual, as well as 4nimum te- 
ſtaudi to make a good Will; and ſince he may have ſeveral Lands 
in ſeveral Counties, he may by one Will diſpoſe his Lands in one 
County, and by a ſecond Will qeviſe his Lands in another County, 
and by this laſt Will confirm the firſt; therefore where the Matter 
ſtands indifferent, it can never be intended that a Will in Writing 
and made with all the Solemnities requiſite, and appearing ſo to be 
made now in Court, ſhall be revoked by a ſubſequent Will which 
doth not appear at all. | 1 
| | 10 


3 


a Jul. Clar. f. teſt. g. $7. & hoe, inquit, eſt valde notandum. 
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ae vw ee. 4 


The Teſtator deviſed his Lands to JF. D. in Tail, and ne Colt verſus N 
by a ſubſequent Will he deviſed the ſame Lands to Elizabeth his * 
eldeſt Daughter for Life, Remainder to her firſt, ſecond, and third 


ons in Tail Male, and gave a Rent-charge of 1000/1. per Aunum 


to the ſaid V. D. for Life; both which Wills were duly publiſhed ; 
but the Teſtator, a little before he died, declared that bit firſt Will 
ſhould ſtand and be his Will; adjudged that this Republication of 
the firſt Will was a Revocation of the laſt. | | 
The Reſtrictions (5) of this former Concluſion are theſe. Firſt, the 
later Teſtament doth not make void the former, when the later is 
unperfect in Reſpect of the Teſtator's Will b, and not in Reſpe& of vg ex eo. inft. quib. 


Solemnity ©. Secondly, when it is vehemently ſuſpected that the med: teſt. infir. L. 


ſancimus.c. de teſta. 


'Teſtator was compelled to make the later Teſtament by Fear ore Supra hoc ipſo f. 
Violence 4. Thirdly, when it is ſuſpected that the Teſtator was in- Ampliac. 3. & 6. 


| 2 @ x 4 Simo de Præt. de 
duced to make the later by Fraud or Deceit ©. Fourthly, the later ee ER 


| Teſtament doth not take away the former, the later being made at fo. 226. n. 49. Sed 


the Interrogation or Suggeſtion of ſome other Perſon f; eſpecially an ſufficiat prob, 
when the Teſtator is very ſick, and in Peril of Death 8 : For then it J;3. on, 
doth not take away the former made. by the proper Motion of the: Sim. de Prat. ubi 
Teſtator h, unleſs it appear plainly of the expreſs Will of the Teſtator ſub. & ſup.cad. par. 
to revoke the former i; or unleſs the Teſtator himſelf did dictate the i ZaCconſs. vol. i. 


Teſtament k; or unleſs the later Teſtament be in favour of the Teſta- n. 41- Aymo conf. 


tors Children, or others who were to have the Adminiſtration of his 175713: af. 


Goods if he died Inteſtate I. Fifthly, where the Teſtator hath made I TIT g 


' | : - ver. ob. n. 9. ubi dic. 
Two Teſtaments, a former and a later, both being written, and the pan e 


ſame Teſtator afterwards lying Sick upon his Death- bed, ſome Neigh- ſupr. ead. part. 6. 4. 
bours of his preſenting to the Teſtator both the Teſtaments, willing * Soe. Jun. eonſ. 148. 


him to deliver them which of theſe Teſtaments he will ſhall ſtand 32 ſeripli 


for his Laſt Will, if the Teſtator, being of perfect Mind and Memo- ſup. part. 2. 5. 26. 
ry, ſhall deliver to them the former Teſtament ; in this Caſe the , Gafntel 1-4- com. 
Teſtament ſo delivered ſhall be the Teſtator's Laſt Will, albeit it Ruin. eonf.12.fl 11. 


: g Ruin. conſ. 12. n. 11. 
were firſt made m. Sixthly, the ſecond Teſtament doth not revoke vol. 2. Menoe. 1. 4. 


ö i : k reſump. 8. 
the former, when the ſecond Teſtament doth not in any wiſe diſſent! Gabrici. ib. n. 21. 


from the former, but agreeth with the ſame in all Points; eſpecial- in fin. Menoc. ubi 


ly if the later were made very ſhortly after the former, for then they _ 1 
both ſeem but one Teſtament in divers Writings a. Seventhly, the 5.5 _— 


former Teſtament is not revoked, when in the later Will there be no 489. Reuſuerus tra. 


Executors named; for then the later is but a Codicil or Addition to \* _ PID 
the former Teſtament, wherein Executors be named 9. Eighthly, "Perkir.teſt.fo.92, 
the former Teſtament is not revoked by the later, where the Teſta- © Vigl in d. . poſt. 
tor doth take an Oath: not to revoke the former, unleſs there be ex- _ 5. 40 — 
preſs Mention of the ſame Teſtament with the Oath p. Ninthly, the v Inſt. de codic. vide 
later Teſtament doth not take away the former, when it is made in Jubi Part . 8. 5... 
H f Ano : | T 3 ? P Vaſq. de ſucceſl. 
eat of Anger and Diſpleaſure conceived by the Teſtator againſt the refoluc. 1. 1. 5. 1. 
Executor of the firſt Teſtament, whereas afterwards they be reconci- n. 32. Graf. The- 


led and joined in Amity as before 4, Tenthly, the (6) former Teſta- ae 


ment, wherein is a Clauſe derogatory of Wills and Teſtaments af- reft. q. 64. n.5. Vide 


terwards to be made, (as if the Teſtator ſay, J/hatſoever Teſtament Menee de pref: 1.4, 
I. ball hereafter make, I Will that the ſame 'be of no Force, &c.) is FI. — de 


not always infringed by the later Teſtament, unleſs there be ſuffi- reg. jur. f. Mant. 


cient Mention or Revocation of the former Teſtament or Clauſe! ett, ult-vol. 


1. 12. tit. 1. n. 25. 
derogatory . r Gloſ. in L. fi mihĩ 


| | | & tibi. 6. in lega. ff. 
de leg. t. quam commun. receptam dicit Jaſ. in L. Horatius. ff. de lib. & poſthu. 


If 


» A — 


— 4 1. . . : 

2 vida 6 al $5: «. - 2 
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* If you demand in what (7) Caſes Revocation is to be made of the 
former Teſtament having a Clauſe derogatory, and in what Manner 
this Revocation ought to be made; and is ſufficient for the Revoking 
of the former Teſtament with the ' Clauſe. derogatory : . Surely this 
Queſtion;*® eſpetially-concetning the Manner of : Revocation to be 
made im the ſecond” Feſtament; is very difficult, and ſuch as in the 
Anſwering whereof the Writers do contradict one another very ſtrong- 
Ut pater per Cov. Iy ſ; ſo that the Victory is very doubtful, and very hard it is to know 
in Rub. de teſt. ex- . 2 5 2 4 
tra. part. 2. & per WHether Opinion is truer, or more commonly received. Others, la- 
Jul.Clar. $. reſt. q. bouring to reconcile theſe Contradictions, and to pacify theſe Con- 
Wenn : 9 =, tentionꝭ, have waded: {6 for fine» and dainty Diſtinctions, that they 
c. reſt. g. 89. & per ſeem to ſwim up and down, and to float hither and thither; I know 
one: 97 20 N not whither, in a deep and bottamleſs: Sea of intricate and confuſed 
ult. vol. J. 12, rit.s, Divifiens$:- So that if a Man would adventure to follow them to the 
in prib- 48 leg 3. End of their Voyage, he might well doubt whether ever he ſhould 


n 


felt. g. 89. UH 1. | NAD "3.07% 

f hi & 5 55 I thought to wade no farther from the Shore than I ſhould find faſt 
leg; K. del | DS 
Oonceraing the Queſtion therefore, firſt of all, we are to under- 
tand, (S that of Clauſes derogatory there be two Sorts; tlie one de- 


- — * 
1 8 


--» 4 3 ounce The r pgs other Teſtament: Or thus, I Mill that 
ng | | Liberty or Authority to make oe Mills or 
| Teſtamemg &c. Example of the ſccond. when the Teſtator uſcth 


321400 


9 a f 
x DD.in d. f ee. that the ſame be void nm f none Effect x. Fhe Uſe of this Diſtintion 
or Difference betwixt Qlauſes derogatory of Power and of Will is this. 


tion of the former Teſtament, or Clauſe rw oak therein contain- 
in prin. de deg: 30 | „ as if there had 
Jo in d. S. in eg. not been any ſuch Clauſe derogatory therein at all. The Reaſon 
Dle?, 8 4 4.84. is, becauſe the Clauſe derogatory of Power of making Teſtaments is 
4.85 1 7 „ utterly wid in Law, nor can a Man renounce the Power or Liberty 

I Bar. d. E 2 — of making Teſtaments 2; neither is there any Caution under Heaven 
ark ee. rat: ; 8 this Liberty , which alſo endureth whiles any Life endu- 

* Barf. in . 5 in eth ©, as hath been aforeſaid. . 


- chaff 3. jn prin. fo. 497. Mant. de conject. ult. vol. I. 12. tit, 1. n. 1. I. 4. fl. de adimen, legatis. | 


ee ce ee, eg f e eee N ä 1 0 
Bis. 2- A Ik (ic) the Clauſe be derogatory of the Teſtator's Will, then it is 
8 W n neceſſary that in the later Teſtament there be Mention or Revoca- 
tion of the Teſtament with the Clauſe derogatory, otherwiſe the 
= 90 be 3. Cat. f. former Teſtament is ſtill in Foree e. The Reaſon is, becauſe there 
gage Grab is preſumed a Defect of the Teſtator's Will in the ſecond Teſtament, 
_ $-reſta. q-89.. and that his Meaning is not to have the former revoked, without 
2 4\Corar i 6: Kb. making Mention of the former derogatory Teſtament d. 
de teſt. extra. part. 
3. Clar. & Cn ubi ſupr. Mantic. de conject. ult. vol. I. 14. tit. 8. Parif. eonſil. 10. vol. 3. n. 9. 24, &c. 


Never- 


a 


= 


Part VII. How Teffaments become vbid. 
Nevertheleſs (11) it is not giv dr ane true, that the Teſtament 
wherein is a Clauſe derogatory of the Teſtator's Will is not infringed 
by the later Teſtament, wherein is no Mention or Revocation of the 
former Teſtament derogatory ; for it faileth in divers Caſes, © © 
'The firſt Caſe is, when it may be proved by other ConjeQures 
that it was the Peſtator's Meaning, that the former Teſtament 
ſhould be revoked k. | If 1 k Covar..in d Rub. 
2. part. n. 19. verſ. 


; uar. coneluſ. Pariſ. conſil. 10. vol. 3. n. 21. Graſſ. d. q. 89. n. 6. Clar. 1 g. 323 
* vol. I. 12. tit. 8. n. 13. Maſeard. de probac. per, 1282, n. 43. 4.99 | | je 


Another Caſe is, when there be ten Years expired from the T ime 1 9 
of. the firſt Teſtament l. oh | Bald. in L., fan- 
4 | cimus. C. de teſta. 
n. 6. Graſſ. d. q. 89. n. 10. Clar. d. q. 99. n. 19. 


The third Caſe is, when the Teſtator doth with an Oath confirm * Bald. in . L. ſan- 
the later Teſtament m. | | | 4 peg os 
The fourth Caſe is, when the ſecond Teſtament is made in Fa- d. q. gg. n. 10. 
vour of the 'Teſtator's Children ®, or ſome other Perſon entirely be-, I. ul C. de Cu- 


loved of the Teſtator “. rator. furioſ. Graſ. 
13% ; . 2 n. 9. Man- 
tic. d. tit. 8. n. J. Jaſ. in d. L. ſancimus. C. de teſta. lim. 6. 


The fiſth Caſe is, when the Executor named in the former Teſta- 
ment, after the Making thereof, doth grievouſly offend the Teſta-, uf in d. L. fun- 
tor P. For in this Caſe there is great Likelihood of the Alteration cimus. lim. 2. 
of the Teſtator's Mind 4. | 122 1 

The ſixth Caſe (grounded upon the ſame Reaſon of Likelihood og e 
of Alteration oe 8 5 Mind) 8 5 Child 1 8 2 
Executor in the firſt Will, whereby alſo the Teſtator doth bequeath u,. — + 
OP him all his Goods, dieth * 4 his Father. 5 1 — — 

The ſeventh Caſe is, when the ſecond Teſtament is made to godly 52: vol. 1. 
and charitable Uſes, . © tot o 5 eto ag | 2 
For the other Queſtion, (ig. What Manner of Revocation is to conſil. 129. 
be made in the ſecond Teſtament, that it may ſuffice to revoke the 
former Teſtament, wherein is a Clauſe derogatory of the Will of 
the Teſtator,) we muſt note (12) that there be three Sorts of Revo- 
cations; one general, another ſpecial, the Third ſingular or indivi- 
dual *. General, when the Teſtator in his later Teſtament uſcth . Graff. Ther, com. 
theſe or the like Words, I will that this Teſtament ſhall ſtand, not- op. 5. teſta. q. 89. 
withſtanding any other Mill or Teſtament by me heretofore ade; u. 3, m, Niet. 
or thus, I revoke and make void all former Wills and Teftaments, 4. conjett. Me alt 
&c. Special, when the Teſtator hath theſe or the like Terms, Tdo I 12. tit. 8. a. 6. 
hereby revoke all former Teſtaments, notwithſlanding any Clauſe de- 
rogatory in the ſame. Singular, wherein the Teſtator ſaith, I make 
my laſt Will and Teſtament, notwithſtanding that Clauſe derogator 
of my former Will, that I would not have that Teftament . 
wileſs I ſhould inſert in this Teſtament the Lord's Prayer; or thus, 
Noteithſtanding that Clauſe derogatory in my former Mill, whereby 
1 would that no Mill or Teftament afterward to be made ſhould pre- 
vail, albeit it ſhould ſpecially derogate. from the former; or thus, 
Notwithſtanding that Mill where I made ſuch a Perſon my Execu- 
tor or thus, Notwithſtanding that Will which I made in ſuch a 

TELL Place, 


f 
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” bar, in I. 6 Place, at ſach a'Time, and before ſuch Witneſſes, &c u. Theſe Di- 
quis, in prin, ff. ſtinctions obſerved, I make theſe Concluſions, tr 
de leg. 3. Covar. 09 1 1 bo | 
inn * de teſt. extra. part. 2. n. 19. Clar, f. teſta. q. 99. Graff. f. teſtam. q, 89. Mantic. de conjz8. ult. 


vol. I. 12. tit. 8. 


The firſt Concluſion is, That (13) if in the later Teſtament there 

be a general Revocation; as, Notwithſtanding all former T:flaments, 

Ke. the former 'I'cſtament, wherein is a Clauſe derogatory of the 

© _ in d. L f Teſtator's Will, is not thereby taken away x, albeit there be but one 
quis. Socin. Jun. in former Teſtament J. | . 


eand. * n. 24» N | (4 i * . > . 
Graſſ. Theſaur. com. op. F. reſt. & hc opinio (inquit iſle) eſt vera. q. 89. n. 4 ? Jaſ. in L. ſancimus, 


C. de teſt. qu fententla communis eſt, teſte Graf. d. g. 89. n. 5, contrariam Bar. in d. L. fi quis, Cujus opi- 
no communiter reprehenditur, ut aſſerit Tobias Nonius conſil. 26. col. 2. & ſecundum communem opinio- 
nein eſſe prohunciundum 4 fudee, monet Trag. de leg, connub. gloſ. 7. n. 131. Clar. d. q. 99. n. 3. affir- 
mans quod in lib. ſuo aut Bar. verba ſunt corrupta, aut non fideliter à Doctoribus recitata. Tu igitur con- 


The ſecond Concluſion is, That (14) if in the ſecond Teſtament 
there be a ſpecial Reyocation ; as, Notwithſtanding any Teftaments 
with their Clauſes derogatory, &c. the former Teſtament with the 
» Dyer in'e. quod. Clauſcs derogatory of the Teſtator's Will is thereby taken away 2. 
A. de | on 


6. Alex. d. cimus, Clar. 5. teſta. q. 99. n. 4. & per eum cenſetur communis opinio. 


The third Concluſion is, That (15) if in the ſecond Teſtament 
there be a ſingular Revocation of the former Teſtament; as, Not- 
 evithRanding ſuch a Teftament made before ſuch a Notary, &c. the 
- ſame former Teſtament having therein a general Clauſe derogatory 
is ſufficiently revoked, although in the fecond Teſtament there be 
n Bar. in & 1 L. L no Mention of the Clauſe, derogatory in the fornter Teſtament *, 
Rub, dereſtam, extr. n. 19. verſic. cert, cohcluſ. qui ibi attoſtatur hane op. eſſe & com. & veriorem. 


eee The fourth Concluſion is this, That (16) if in the former Teſta- 
maiuent there be à ſpecial Clauſe derogatory, the ſame is taken away 
by the Second, -wherein is general Mention made of the former 

b Bar. in d. L. ſi Teſtament; and of the Clauſe derogatory b. Se. 
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L. ſancimus. Covar. in d. Rub. de teſt. n. 19. verſic. Ceft, cone juſio. ubi dieit hanc op. eſſe. comm. 


The fifth Concluſion is, That (17) if in the former Teſtament 

N there be a ſpecial derogatory Clauſe, the fame is not taken away by 

e paul de Cat, chi the ſecond Teſtament, wherein is particular Mention of the ſame 
fil. 206. vol. I. Covar. Teſtament without Mention of the Clauſe derogatory e. 

— The ſixth Concluſion ſhall be, That (18) if in thé former Teſta- 

oo qus tone. ment there be a ſpecial Claufe derogatory, cireumferibed with cer- 

tain Limits: F oe Example T will that this Teſtament fhall ftand, 

notwithſtanding any other to be made hereafter, unleſs in the ſame 

T ſhall write, or cauſe to be written, the Lord's Prayer, &c. the 

ſame former Teſtament may be taken away by a Second, albeit 

RO RAE the Lord's Prayer be not written in the ſame 4 ; but then it is be- 

als. Cover, in d. hoveful that in the ſecond Teſtament there be Mention not only of 

- — 75 vous the Teſtament, but alſo of the ; Clauſe derogatory ; as, T will that | 

ecundum. R Wot | ; 


ad Bar. in - j 1 C. de teſta. Bald. confil. 178. vol. 4. | | bi 
EEE ; this 


vol. 3. n. 21, &c. 


% 


Part VIE How Teftaments become void. 
this later Teſtament Pall ſtand, notwithſtanding any former Teſta- 
nent by me made, containing whatſoever Words or Clauſe derogato- - 
ry ; which done, the former Teſtament is taken away ©, e Bar. in d. L ſi 
; / quis. Paul. de Caſt. 


conſil. 284. vol. 1. Covar. in Rub. de teſt. /extr. part. 2. n. 19. Mant. de conject. ult. vol. lib. 12, tit, 8. n. 
10. Atque hanc opinionem communem laudat Coyar. Sal. Dy. & aliis refragantibus, 


- 
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Other Concluſions f might 4 I thought (19) good to de- Videant Juſtinia- 
liver this one for all, the ſame in my Opinion being more worthy ry as decon- 
to be remembred ; which Concluſion is this, That it behoveth the 12. tit. S. & Covar. 
Judge, where he findeth ſuch Clauſes derogatory in any Teſtament, in d. Rub. de reſta. 
to conlider the Perſons of the Teſtators, namely, whether they be ** © ® 7 
ſuch Perſons as do underſtand the Force and Effect of theſe Clauſes 
derogatory and revocatory, and to examine the Occaſions of inſert- 
ing the ſame Clauſes; eſpecially this is to be conſidered; whether 
theſe Clauſes be added by the proper Motion of the Teſtator him- 
ſelf, or at the Inſtigation and Perſwaſion of ſome other, as the Exe- 
cutor, the Legatary, the Notary s, c. For if the Teſtator do un- 5 Simo de Præt de 


derſtand the Effect of ſuch Clauſes derogatory, and did inſert the imerp.ult. ver}, 4. 


ſame willingly of his own Accord, it is preſumed that he did fo, r. ere 1080 
leſt peradventure afterwards he might be ſolicited and induced, by | 
the Inſtigation and Importunity of his Kinsfolks, or the Moleſtation - 

of ſome other, receiving ſmall Benefit by the. Teſtament, and hoping 

to gain more by the Alteration or Revocation thereof, to change 

or revoke the ſame, contrary to his former ſettled Purpoſe and firm 
Reſolution. In which Caſe, if at any Time after the 'Teſtator _ p 


* . 


make a new Teſtament, the former is not eaſily revoked h;: unleſs b it conſil. 10. 
in the Second he do make Mention of Revocation of the former 10, 


11, &e. 


Teſtament, with the Clauſe derogatory i, in Caſes where Revoca- Simo de Præt. de 
tion is neceſſary, as in the former Coneluſions is preſcribed; other- N +: 
wiſe, the ſaid Form not obſerved, it is to be preſumed, that it is 
not the Teſtator's Meaning to infringe and fruſtrate his former Teſta- 

ment, made with ſuch conſtant Reſolution, and preciſe Caution k. 1 Simo de Pretis 
But on the contrary, if (20) the Teſtator were but a ſimple Per- ubi ſupra. | 

ſon, not underſtanding the Effect of ſuch derogatory or revocatory 

Clauſes, and the rather, if the ſame Clauſes were inſerted 'in the 

former Teſtament by the Notary, at the Petition or by the Direction 

of ſuch as were benefited by the fame Teſtament, or ſome of their 

Friends, being loth to have the ſame altered or revoked 4 chen, how- 

ſoever the former Teſtament be corroborated with preciſe cry n 

of inſerting the Lord's Prayer in the ſecond Teſtament, or of not 

voking the former Teſtament, although in the Second he ſhould ſpe- 

cially revoke the ſame; all theſe Clauſes and Cautions notwith- 

ſtanding, the former Teſtament may be the more eaſily revoked, 

without any ſuch preciſe Obſervation of any ſpecial Revocation a- | 

bove deſcribed l. TP ME | . | | Idem Simo de 

| Prætis loco ſupe- 


rius allegato, ubi locupletiſſime de hac re. Cui adjicias Didac. Covar. in Rub. de teſta. extr. n. 19. verb. 
decimo tertio. Mantic. de conject. ult. vol. I. 12. tit. 8. n. 15. Barb. confil. 72. vol. 3. Pariſ. conſil. 10. 


Thus we have ſeen in what Caſes the former Teſtament is in- 
fringed or not infringed by the laſt Teſtament. If any do here de- 
mand of me, What (21) if two ſeveral Teſtaments do appear to be 
made by one Perſon, but it doth not appear which is former or later? 

| Tit Which 
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| Which of theſe ſhall prevail ? The Queſtion is ſatisfied a little be- 
m Supra cad. part. fore m; thither I refer the Reader. 


$. 11. & ſupr. 1 
Par. g. 16. N. 7. 


6. XV. Of reyoking the Teſtament made. 


1. Lawful for every Man to revoke his Teſtament, and to dis 
Inteſtate. | 
2. Revocation of a Man's Teftament is not preſumed. 
3. Divers Extenſions of the former Concluſion. 
4: Divers Limitations of the ſame Concluſion. 
5. Whether a bare Revocation do overthrow the Teſtament. 


Nother of thoſe Means whereby the Teſtament, which was good 


at the Beginning, is afterwards made void, is Revocation of 
the ſame Teſtament. For (1) as it is lawful for every Teſtator to 


add and diminiſh to and from his Teſtament, and to alter the ſame 3 


ſo is it likewiſe lawful for every Perſon having made his Teſtament, 


une * _ to revoke the ſame, and to die Inteſtate n. | 
Mantic. de conject. But (2) no Man is preſumed. ts have revoked his Teſtament once 


Kerr ha, ut-15- made, unleſs it be proved “. Inſomuch (3) that if a Man do live 
tarem. I de pro- forty Years after he has made his Teſtament, yet is not the Teſta- 
bac. Maſe. Trad. ment preſumed to be revoked by the Courſe of ſo long Time p; 
way + per _ though his Wealth and Subſtance do greatly increaſe, yet is not the 

—. Teſtament preſumed to be revoked 4. And though the Teſtament 


_ ampliac. & limi- be? 
te. hanc-concluſ! he in Prejudice of ſuch as otherwiſe were to have the Adminiſtra- 


Paal. de Cutts, tion of the Goods of the Deceaſed ; yet all thoſe Things concurring, - 


Paul. de . A 
Alex. & Jaſ. in d. ig. the long Time, the Increaſe of the 'Teſtator's Wealth, and the 


— en Prejudice of ſuch as are to have the Adminiſtration of the 'Teſtator's 
Sing. 183. & Man- Goods, the Teſtament is not preſumed to be revoked r. And tho 
tic. I. 6. tit. 3. n. the Teſtament be made in Time of Sickneſs and Peril of Death, 


a6. etiamſi pri | l 
e when the Teſtator doth not hope for Life, and afterwards he reco- 


' ad pias cauſas. ver his Health; ook is not the Teſtament revoked by ſuch Recove- 


4 Alex, & Jaſ. in ry f. Or albeit the Teſtator make his Teſtament by reaſon of ſome 


d. L. ſancimus. 5 
* Paul. de Caſtr. great Journey, yet it is not revoked by his Return t. And though 


af. & Alex. ubi the Teſtator, after the Making of the Teſtament, have a Child 
c Alex. & jaſ in born, I ſuppoſe that the Teſtament is not preſumed thereby to be 
d. I. fancimus. revoked u; eſpecially if the Teſtator did live a long Time after the 
Maſe. Tra&. de Birth of the Child, and might have revoked the Teſtament, and 


b. concl. 1280. . 
| no 3 18 did not x. 


© Dyn. in L. po- | | : : : | 
4. hered. inftit, ff. repertorium Bertach. verb. teſta. revocatur, n. 43. Hoc ita ob defe&um pe 
 triz poteſtatis. L. quod dicitur. ff. de 1. & poſthu. Mantic. de conjeR. ult. vol. lib. 12. tit. 2. in fin. 
quamvis inſpedta juris civilis diſpofitione, contraria opinio approbatur. Graf, $ legat. q. 67. Ripa in L. 6 
unquam. C. de don. 42. Maſcar. de probac. concluſ. 1280. n. 153. que concluſio ampliatur & linytatur per 
Prat. Tra. reg. & fal. I. 2. reg. 466. fol. (mihi) 16. verb. legato. nn 


On the (4) contrary, the Teſtament is ſometimes preſumed to be 
revoked, and the Will of the Teſtator altered. One Caſe is, when 
he who is appointed Executor or Legatary, after the Making of the 
Teſtament, doth become Enemy to the Teſtator, ot doth him ſome 


7 Auth. ſi capt. C. great Injury 7. Another Caſe is, when the Teſtator, in Heat of 


de epiſ. & cler. 

Mantic. de conject. ult. vol. I. 12. tit. 1. n. 34. quod quidem in legatis & fidei com. qua nuda voluntate 
adimi poſſunt, multo facilius admittitur, quam in her. inſtit. ut in L. 3. 6. ult. & L. ex parte. ff. do adimer- 
lega. & Maſe. de prob. concluſ. 1280. n. 150. Verum tum dic. (ut per Bar. in d. L. cx parte.) Inſtitutum 
propter graviſſ. inimicitias 4 ſe ortas hæreditatem amittere. | 


3 | | Anger 


rage ad 8 8 75 


28 


r 
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Anger or Diſpleaſure conceived without juſt Cauſe againſt his Son, 

or other Perſons to whom the Adminiſtration of his Goods were to 

be committed, if he had died Inteſtate, maketh his Teſtament in 

Favour of others, and afterwards (the Heat of his Diſpleaſure be- 

ing extinguiſhed) they be reconciled ; for by this Reconciliation the 

Teſtament is preſumed to be revoked :. The third Caſe is, when, 1 güium. de 1 
the Teſtator hath begun to make his Teſtament, but is hindered by off mind Hike, 
the Executor, that he cannot JO as he would to the Finiſhing Franc. in L. quie- 
the Teſtament, or farther diſp 322 
Caſe the Will of the Teſtator is preſumed to be revoked , con- je&. ult. vol. lib. 
cerning any Benefit which the Perſon ſo hindering the Teſtator o- 1% fl 1: 7-25 | 
therwiſe ought to have reaped d. The fourth Caſe is, when the de his cuibus us 
Teſtator being extremely ſick, and afraid to die, doth bequeath ſome indig. Mantic. de 
Legacy ad pias cauſas, and after doth recover his Health; for there ſib. T. dit. l vo! 
the Legacy is alſo preſumed to be revoked ©, It may ſeem ſtrange, » L. 2. & 6 quis 


that Legacies left to good and godly Uſes ſhould be revoked, ra- alig. teſtari prohib. 


vide quæ inferius 


„12 
on 
4 


ther than other Lr Legacies; but I take the Reaſon to be, ſcripta ſunt. f. 18. 


for that it is preſumed that the Teſtator did not intend to give Le- © Bar. in rep. L. 
; | C. de ſacroſanQ. 


gacies to ſo good an Uſe in that Extremity, but in caſe he ſhould „„ 


die of that Sickneſs ; and ſo not dying, the Legacy is revoked 4. pertor. /Berrach. 


verb. teſta. reyo- 


catur. n.47: 4 Bar. & Bertach. ubi ſupra. 


It is (5) a Queſtion appertaining to the Revocition of a Teſta- 
ment not altogether free from doubt, whether a Teſtament may 
be revoked by a bare and naked Revocation, that is to ſay, whe- 
ther the 'Teſtament be ſufficiently revoked, when the Teſtator ſaith, 
T revoke my former Teftament, or, I will that my former Teſtament 
be of no Forte. ” | 8-40-1070 
Many Writers are of this Opinion, that the Teſtament is not ro- 
voked by a bare Revocation before Witneſſes, unleſs the Teſtator 
had added unto his former Words, and ſaid, bzcauſe I will die In 
teſtate . | ) *x 1 | e Bar. in L. ſi jure. 
Typ Pe «i Md 1 r . 1 EIT? ff. de leg. 5. lex. 
& alii in L. ſancimus. C. de teſta. quorum ops multorum teſtimonio communis eft. Dec. conſil. 582. Clar. 
9. teſt. q. 91. Graſſ. F. teſt. q. 84. Simo de Prætis de Interp. ult. vol. I. 4. fol. 226. Vaſqu. de ſueceſſ. erea. 
1. + & 15. F 17. n. 62. ubi fic, Sicut (inquit) fi vas aureum, vel argenteum, vel luteum feceris, de- 
inde juſſeris illud infeQum fieri, non per hoc infectum fier, niſi manus adhibeas, illudque fregeris; ita quo- 
que teſt. &c. Sed Bar. alia ratione nititur, qula vir. ex hae yoluntate non poteſt adiri hæreditas. 
Others are of a contrary Opinion, eſteeming that it is ſufficient to 
make a bare Revocation without any expreſs Metition of dyirig In- 


teſtate 7. And this Opinion, in my Underſtanding, is more ſound * Bald. in L ſanei- 


and more reaſonable. For whiles the Teſtator will not have his 92% G. de teſta. 
Soein, Jun. conſil. 


Teſtament to ſtand, it followeth that it is his Will and Meaning to 43; aflerens hane 


die Inteſtate 8, and ſo the next of Kin to be called to the Adniini- ſententiam pluri- 
ſtration of his Goods. Beſides, it ſeemeth abſurd and unreaſonable gr“ =ajoris kon- 


to maintain a Teſtament, not only without a Man's Will, but even bus confirmatam. 
againſt his Will h; at leaſt within this Realm of Zzpland, where Quinimo narrat e- 


we do not obſerve the Solemnities of the Civil Law, this Opinion fate & vatenabil 
is to be preferred; for even by the Civil Law Legacies are taken ingelJedu, quadra- 
away by a ſimple and naked Revocation i ; and fo be divers Teſta- ee oe ha 


ments; thoſe, I mean, wherein thoſe Solemnities are not neceſſary; dpiniene, Bar. re- : 


| | PT cedere. Cum quo 
etiam convenit Mantic. de conject. ult. vol. lib. 12. titul. 15. Idem vid. Pap. q- 200. & Barb. conſil. 60. 


vol. 2. & Raph. Cuma in d. L. ſi jure, non dubitans pronunciare conſiderationem Bartoli eſſe Truſſam. 


$ Alex. conſil. 104. vol. 22 1 Mant. d. lib. 2. tit, 13. n. 22> I. 3. ff. do alimen. leg. 
8 | 4 


_ ——— 2 : COSI SERIES 
— 4 - 9 
oi Lad CATH i 4 


oſing of other Legacies ; for in this wane de Un. 
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n _ 8 
1 * 


as Teſtaments ad pias cauſa k, or amongſt. the Teſtator's Children ! 
k Alex, poſt Bald. 7 = | ) 
d. conſil. 104 or Military Teſtaments n. Wherefore as thoſe Teſtaments are re- 
Alex. cod. conſil. claimed and made void by a bare Revocation ; ſo ought our Teſta- 


| = Vaſg. de ſuccer, ments to be meaſured wit the ſame Line, and to enjoy like Liber- 
refoluc. lib. 1. f. 9. ty, as well in the Diflolution, as in the Conſtitution n. | | 

n. 7. : 5 * Res EM | 

PFC. 

bac. concl. 1282. n. 36. qui has diſſidentes op. diſtinctionis fœdere conciliare conatus eſt. 1 

* This is altered by A Revocation may be by Word only, without being expreſſed a 

#he State 29 Car. 2 in the Will or any other Writing; likewiſe Revocations may be 1 

| by Act and Operation of Law, as well as by Fact or any expreſ; 0 
Terms” * | a | v 
Al. ſeiſed of Black-acre and of VJhite-acre in Fee expectant upon t 
a Leaſe for Years of J/hite-acre, maketh his Will in Writing, and L 
| after his Will made covenanteth with D. to make a Feoffment of ri 
Black and White Acre to the Uſe of himſelf for Life, and of C. his 
intended Wife for Life; the Feoffment is executed in Black-acre, OO 
| | but not JPhite-acre, nor was there any Attornment of the Tenants; di 
| the Marriage taketh Effect, and A. after dieth. Adjudged, that the dt 
\ _ Feoffment without any Execution or Livery or Attornment in White- D 
1 » H. 38. Elia. rot. acre was a Countermand of the Will for Vhite- acre . 
| 1044. Mountague v. 
| Fefferies, Moor's Rep. fol. 429. n. 599. * 

„ M. 28 & 29 El. If a Man faith that he will revoke his Will which he hath made, FER 
=. =. ory that is not any Revocation, without the doing of ſome other Act p. tic 
| Roll. abridg. tit. Pe- If one ſaith that he will make a Feoffment thereof to another, ö 
| viſe, P. that is no Revocation before it be done; but if a Man deviſe Land 
| | to another by his Will in Writing, and after deviſetk it to another 8 

144 E. 3. 33 2 by Parol, albeit that is void as a Will, yet it is a Revocation. of 

R. 3. 3 Roll. cir. the foriner 1. „ aig ft: | ws 

Deviſe, R. If a Teſtator alien the Land deviſed, and after repurchaſe the the 

4] ſame, yet the Will is revoked as to the Land. | 90 
One made his Will in Writing, and deviſed. his Land to 4. and 8 : 

| her Heirs ; afterwards being ſick and lying upon his Death-bed, (be- Nan 

cauſe A. did not come to viſit him,) he affirmed that 4. ſhould not 1 

have any Part of his Lands or Goods; it was held by all the Court, * 

that it was not any Revocation of his Will, being but by way of by 

Diſcourſe, and not mentioning his Will; but the Revocation ought He 

to bo by. expreſs Words, that he did revoke his Will, and that ſhe _ 
mould not have his Lands given unto her by his Will, or ſuch like _ 

P. 4 Jac. B. R. Words, which might ſhew his Intent to make an expreſs Revoca- ” 


3 3 tion thereof T7. | 8 
=. Part z Pr If one make his Will in Writing of Land, and afterwards upon 
Communication ſaith, that he hath made his Will, but it ſhall not 
ſtand ; or, I will alter my Will; theſe Words are not any Revoca- 
tion of the Will, for they are Words but ix futuro, and a Declara- 
| tioa what he intends to do ; but if he ſaith, I do revoke it, and bear 
OM. 16 Jae. B Witneſs thereof, he doth hereby declare his Purpoſe to revoke it in 
M. ac. B. R. . * : | 

Fitchugb Cranuet v. præſenti, and it is then a Revocation ſ. | 

Saunders, Crook. A Woman ſeiſed of Lands made her Will, and deviſed the ſame to 
Part. 2. Pl. 3. 48 g. and his Heirs; they after intermarry, and the Woman by Words at- 
ter Marriage revoketh the Will, and ſaith that her Husband ſhall 
3 * not 


Part VII. How Teſtaments become” void. 7515 
not have the Land by her Will, and dies : Adjudged that the Hus * = 


band rr take nothing thereby © g 2117 YOUR 20M. 30 K 37 K 


8 Anterſon' 
, Caſe, 117. Coke. tit. 4. fol. 67. Forſe and Hobling's Caſe, Gouldſ. 109. S. C. 


One deviſed his Lands to his Siſter in Fee, and after made a Leaſe 

to her for {ix Years of the Lands, to commence after his Deceaſe, 

and delivered it to a Stranger to the Uſe of his Siſter ; which Stran- 

ger did not deliver it to her in the 'Teſtator's Life-tane ; ; ſhe refuſed, 

and claimed the Inheritance: Adjudged, becauſe the Deviſe and the 

Leaſe made to one and the ſame Perſon, beginning at the ſame 

Time, cannot ſtand together in one and the fame Perſon, that it 

was a Countermand of the Deviſe; but if the Leaſe had been made 

to any other than the Deviſee, they might ſtand together, and the 

Leaſe ſhould not have been a Revocation of the Will as to the Inhe- . l. 2 je. C. B. 

ritance, but only during the Term 4. Coke and Bullock's 
If a Man polledled af. a Term for forty Years deviſe the fame to Cg. * Part. 


his Wife, pal after leaſe the ſame to another for twenty Years, and © 


dic ; that Leaſe is not a Revocation of the whole Eſtate, but only 


during twenty Years, and hg RP: ſhall have the Reſidue by the 


Deviſe x. 1 T. 19 Jas B. R. 
: > rot. 596. Hodeki 
vorſus When Crook. part. 2. fol. 690. Cro. . 23. C. 


If a Man ſeiſed in __ deviſe the ſame * J. & in Fee, and * 
wards make a Leaſe thereof to I. D. for Years ; this i is no „deen 


tion of the 55 but only ducing Years W V'. 38 Eliz. B. R. 


4 in. Mountague and 
Vari. Roll. abridg tit. Deviſe. tit. V. fol. 616. 


If a Man bath Lich for w and di ſpoſes of it by his-Will, 

and afterwards ſurrenders it up, and takes 4 new Leaſe, and dieth; 

the Deviſee ſhall not have this laft Leaſe, becauſe it was a 'Revoca- | 

tion of his Will —. 2 TIT 
All theſs' Caſes befote mentioned were 2djadacl long beforo the ike Goldi fol. 92. 

Statute 29 Car. 2. but by that Statute a  copidetable Alteration is 

made in the Law as to this Matter; for now A Doſe in Writing 

Pall not be revoked otherwiſe than by ſome other Will or Writing de- 

caring the ſame, or by burning; tearing, or cancelling the Jame by 

the 75 ator, or in bis Preſence, and by his Direction; but ll De- 

oiſes ſhall remain good riff altered pr revoked by ſome other Will of 

Writing of the Teſtator, ſigned in the Preſence of three Witneſſes 

declaring the ſame. _ 
The Teſtator made another Will before the Statute, {and ano- Hoi exc. rl, Clarke 

ther after, by which he revoked all for mer ill.; and this laſt Will 3 Mod! 218, 

was attefted by three Witneffes in his Preſence; but it was hot. fign- 

ed by the Teftator in their Preſence, which is an eſſential Cirèum- 

ſtance required by the Statute to make a good Will, and likewiſe 

to make a good Revocation, which muſt be by a Will or Writing 

ſigned by the Teſtator 12 the Preſence of three Wi tnefſes deelaring 

the Tame ; tis true the laſt Part of that Clauſe which relates to 


Revocations i is ſo ; but the firſt Part of it is, that a Deviſe in Wri- 


ting fhall not be reopked otherwiſe than by ſome other Nil or Wri- 
ting declaring the ſame ; which ups that ff there is ſuch a 
Writing, then it may be revoked, and here is ſuch! a Writing ; there „ 

fore tis a Revocation. N 


Tne 


| 
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Eccleſten verſ. Speke. The Teſtatrix deviſed her Lands by one Will, and afterwards by 


4 c. another Will ſhe deviſed the ſame Lands to the ſame Perſon, but 
- -_.  -- this laſt Will was not /zbſcribed by the Witneſſes in her Preſence ; 
now though it was a go Will becaufe not fubſcribed by the three 
Witneſſes in her Preſence, yet it was inſiſted that it was a good Re- 
vocation of the firſt Will ; but adjudged that it was not; "tis true it 
was another Writing, but not within the Meaning of the Statute, 
for it muſt be a JVriting operating as a Vill, or a Mriting decla- 
ring her Intention to revoke or make void the firſt Mill; now tho 
in this and in Speke's Caſe Jaſt mentioned both the laſt Wills were 
void; in the one Caſe becauſe the Teſtator did not ſubſcribe his 
Name in the Preſence of the Witneſſes, and in the other Caſe be- 
cauſe the Witneſſes did not ſubſcribe their Names in her Preſence ; 
yet in this they differ, (viz.) in Speke's Caſe the Teſtatrix did not 
declare any Intention to make the firſt Will void; but in Hojle's 

_ ._. Caſe there was a plain Revocation of all former Wills, (5c. 
Hilton verſ. King. The Teſtator intending to revoke Part of his Will, directed theſe 
PR Words to be ſubſcribed therein: . We whoſe Names are ſubſcribed 
do teſtify” that Edward King did on the Day of the Date hereof 
publiſh and declare, that the feveral Clauſes and Deviſes in his 
Will in Writing relating to his Daughter Diana ſhould ceaſe and be 
..- o0id-;' The Teſtator did not ſign it with his Name, but the Wit- 
neſſes did on the ſame Mill and Paper, when the Statute requires 
it ſhould be by ſome other Will or Writing ; yet this was inliſted to 
be a good Revocation, / becauſe the Teſtator's Intent appeared in 
Writing to revoke, (5c. and his ſubſcribing his Name to the Mill 
it ſelf ſhall ſerve for the Whole; for tis not material whether tis 
put at the Top or Bottom of the Will, for the Word is not ſul- 
ſcribed. but ſigned ; ſo that if tis ſigned in any Place by the 'Teſtator 
tis ſufficient ; but adjudged to the contrary, for the Revocation as 
' evell as the Will muſt be ſigned by the Teſtator. 


le verl. Freeland. A Settlement was made with a Power of Revocation by any Wri- 


en 35% ting publiſhed, Cg. in the Preſence of three Witneſſes ; afterwards 


the Teſtator by his Will reciting this Power, and publiſhed in the 
Preſence of two Mitneſſes and no more, did revoke this Settlement; 
and this was decreed a good Execution of his Power, for Equity 
ſhall relieve in this Circumſtance, becauſe the Owner of the E- 
ſtate had fully declared his Intention; and wherever a Power is re- 
ſerved for a Man to diſpoſe his own Eſtate, it ſhall have a favour- 
able Conſtruction; but it ſhall be taken ſtrictly where tis to charge 
the Eſtate of another. | 

Guy verſus Dorner. The Teſtator ſettled his Lands upon Robert Dormer and his 
er 295 Heirs, but with a Power of Revocation by any Writing in expre(s 
Words declaring his Intention to revoke it; and afterwards he de- 
viſed the fame Lands to his Nephew William Dormer and his 
Heirs ; it was inſiſted that this Will did not revoke. the Deed, be- 
cauſe it was only an implicite Revocation, when by the Power re- 
ſerved it ought to be in expreſs Words; but adjudged that where 
two Things cannot conſiſt together, (as they cannot in this Caſe) 
becauſe by the Deed the Lands were given to Robert, and by the 
Will to Miliam Dormer ; therefore the laſt muſt revoke the firſt, 

and by Conſequence the Power is well executed. 
by yen Lugg: The Teſtator being a ſingle Man deviſed all his perſonal Eſtate to 
alk. 39% T. S. afterwards he married and had ſeveral Children, and —4 
1 . wit out 


Part VII. 


without making any other Will; it was decreed by the Delegates, 


How Teſtaments become void. 


that there being ſo great an Alteration both of his Circumſtances 
and likewiſe of his Eſtate, from the making the Will to his Death, 
that a Revocation might be preſumed, and that he did not conti- 
nue all that while in the ſame Mind. | 

The Teſtator made his Will, and his Brother Executor, and de- ilkinſo's Caſe. 
viſed to his ſaid Executor all his real and perſonal Eſtate, and four Ann 16g. 
Years afterwards he married, and then by a Codicil made his Miſe 
Executrix ; decreed that the perſonal Eſtate was intended to him as 
Executor, and not otherwiſe ; but by the Codicil the Executor- 
ſhip was revoked and given to another as Executrix, and thereupon 
it was decreed for her. | : 

A voluntary Settlement was made by Deed with a Power of Re- Perkins v. Walker. 
vocation, and by a Will the ſaid Deed was confirmed; afterwards * n. 97: 
the Party who made both the Settlement and the Will, borrowed 
Money of . H. and mortgaged his Lands to ſecure the Repay- 
ment thereof with -Intereſt ; the Queſtion was, whether this Mort- 
gage was a Revocation of the Will; and decreed that it was not, 
only pro tanto, (viz.) as to the Money borrowed on the Mortgage; 

"tis true in Law a Mortgage in Fee is an implicite Reyocation of * Hall veri. Duncb. 
the whole Will; but Equity will conſider the Intent of the Party 1 Vern. 349. 
which was only to borrow Money to ſupply his preſent Occaſions, oy 


and not with any Deſign to revoke his Will abſolutely ; if this had | 


been a Mortgage for Years, then certainly the Reverſion would have 

paſſed, which would liave carried with it the Equity of Redemp- 

tion, and ſo the Revocation would have been pro tanto only, and 

tis the ſame Thing in Equity where the Mortgage is in Fee; the © © 

like Decree was made in the Caſe of f Thorn verſ. Thorn. 11 Vern: 88, 141. 
So where the Teſtator deviſed a Sum of Money to T. S. to be gmartte v. Scholler. 


paid at the Age of Twenty-one or Day of Marriage, and the Lega- 3 Naas. =D 


tee died before that Time, and unmarried ; in ſuch Caſe his Admi- « Lev. 207, 8. . 


niſtrator ſhall have it, for the Reaſon before- mentioned, (vi. ) 
becauſe T. S. had a preſent Intereſt veſted, though the Payment was 
appointed at a Day to come; beſides this is a Charge on the perſo- 


« 


nal Eſtate ; and if it ſhould be diſcharged by this Accident, it would 


be for the Benefit of the Adminiſtrator, which was never intended 
by the Teſtator. | Taos ror NOIR 

But if the Teſtator had deviſed the Money to T. S. at the Age of cu, Caſe. 
Twenty-one Nears or Day of Marriage, and the Legatee had died: Vent. 383. 


2 Chance. Rep, 155. 


before Twenty-one and unmarried ; in ſuch Caſe tis a lapſed Legacy, 8. T. 
and ſo it would have been if the Deviſe had been to her toben Godb. 181. 8. P. 
ſhe comes to the Age of Twenty-one, and ſhe dies before.. | 
So where the Teſtator deviſed 100 J. to T. S. at the Age of * Vent. 347- 
Twenty-one Tears; and if he die before he ſhall attain that age. 
then to V. N. and E. G. and the Survivor of them, who both died 
in the Life-time of T. & and before he was of Age; and then T. . 
died under Age: Adjudged that the Adminiſtrator of E. &. who 
ſurvived V. N. ſhould have this Legacy, though his Inteſtate died 
before the Contingency happened. gs > 10s 
A Legacy was deviſed to T. S. and his 4ſſjzns, and the Legatee 
died before Payment: Adjudged, that his Adminiſtrator ſhall have 
it, becauſe the Duty remains, it not being limited to the Perſon of 
the Legatee alone. „ . 13 
KN U uu e 


＋ 


— Fa 


51 4 85 Hiro Teftaments become void Part VII. 


Collins v. Metcalſe. A Portion was deviſed to an Infant with Intereſt, but not to be 
3 paid till the Child come to the Age of Twenty- one Years or was mar- 
ried; the Infant dies under Twenty-one and unmarried, the Portion 
was decreed to the Adminiſtrator of the Infant. 


6. XVI. Of cancelling the Teſtament. 


1.4 Man's Mind is known as well by Deeds as by Words. 


2. Of the Effect of cancelling Teftaments. 

3. Whether a nuncupative Dflament loſe his Force by cancelling 
the Writing. 

4. Divers Caſes wherein the Teſtament is not hurt by Cancellation, 

5. F it be unknown who did cancel the ſame, to whom ts the ſame 


ro be attributed. 


Nother of the Means whereby the Teſtament, which was good 
at the Beginning, is afterwards made void, is the Cancelling 
» Calcel. eſt in mo- Or Cutting of the Teſtament . For the (1) Will and Meaning of 
dum crucis expun- a Man is no leſs ſhewed by his Deeds than by his Words b; and 
ere vel illinire. therefore (2) he that cancelleth or defaceth his Teſtament, is there- 
r.in K. 1.5 © by thought to have this Will and Meaning, to take away the Force 
conf. ff. de his quæ : X 1 
teſt. de J. Spieg. and Virtue thereof ®, Which Will in this reſpect ought to be ob- 
— vet. cancel ſęerved for a Law, and ſo the Teſtament cancelled and defaced is 
Þ Minſing. in 6. ex to be adjudged void d. | 
eo. Inſt. quib. mod. 
req. 17. n. 62. I. 1, & L. proxime. ff. de his que teſt, del. & 


teſta. infir. Vaſq. de ſueceſſ. crea. I. 2. 
DD. ibi Vaſ. de ſueceſ. crea. $. 15. requiſ. 17. n. 60, 61, & Mo. «4 Intellige ope exceptionis, non ipſo jur. 


gloſſ. in L. fl. de his quæ teſt. del. quæ op. eſt com. Graſſ. Theſ. com. op. q. $5. u. 1. 


And that this Cancelling or Defacing of the Teſtament being ob- 

e Alias ipſo jur. jected © doth deſtroy the Force thereof, is ſuppoſed to be extended 
— to thoſe Teſtaments nuncupative which afterwards be reduced to 
da. Writing f; ſo that (3) if a Man firſt make his Teſtament by Word 
I Paul. de Caftr.in of Mouth, then cauſeth the ſame to be written, and afterwards 
2h, del. 7 doth willingly cancel or cut the ſame Writing, or otherwiſe deface 
it, that then ſuch Teſtament is void, as if it had been written at 

the Beginning 8. Neither doth it profit to prove the ſame by Wit- 

* Zaf. conſ +. vol: neſs h; for although the Inſtrument or Writing do not appertain to 
om. Op. 6. reſt. g. the Subſtance of the Teſtament ; yet by the Cancelling thereof, 


com. 5. reſt. 


35. ubi hane ſen- the Teſtator is preſumed to have repented of the Making thereof, 


r & ver” and to have reclaimed or revoked the ſame i. Furthermore, albeit 
orem refert : & there appear no Cauſe of Unworthineſs either in the Executor, or 


| huic etiam ſenten- any other — whereby the Teſtator might be moved to diſ- 
ei 


iæ ſubſeripſit.Vaſq. ; x 
3 7 appoint them of their Hope; yet by cancelling the Teſtament the 


$. 15. requiſ. 17. Whole ſhall be void k, and the Teſtator is preſumed to have done 


— — — — it in their Favour who are to have the Adminiſtration of his Goods 
Jul. Clar. 5. teſt. q. after he dieth Inteſtate l. | 
_ 93. vel. Minſing. in | 
$. pen. inſt. quib. mod. teſt. infir. vel ante eos Bald. in d. L. fin. vel poſt cos Maſc. de prob. concluſ. 1282. 
n. 31. Vaſq. d. requiſit, 17. n. 63. + Vaſg. & Graff. ubi ſupra, k Vaſq. de Peceff. refolue. l. I. 
5 4. in prin. Do&. in L. cancel. & in L. ime. ff. de his que teſt. del. | Dyn. & DD. communiter, in 
y 3 ff. de his qus teſt. del. Mantic. de conject. ult. vol. I. 1a. tit. 1. n. 31. Clar. 5 teſt. g. 93. Graff 
＋ 35. | | | | is 


The Caſes (4) wherein this former Concluſion, ois. that by can- 
celling or defacing the Teſtament, the ſame is void, doth fail, are _ 
| The 


= | 


5 AS >. 


bn 
E 
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'The firſt is, where the Teſtament was cancelled by che T claws . _ 
himſelf unadviſedly, or by ſome other Perſon without the Teſta- 
tor's Conſent, or by ſome other Caſualty n. 1 . hd nl 


. - f . ; n . a . de hi it; 
del Bar. in L. fi jur. de leg. 3. Angel. Are. & Minſin. in $. ex go. Inſt. quibus mod. teft. infir 


The ſecond Caſe, when the Teſtator, after he hath wittingly and | | 
willingly pulled away the Scals, doth ſeal the ſame again n. 2 L. fi teſt. ff. qui 

The third Caſe is, when the whole Teſtament is not cancelled or ** fue poll 
defaced, but ſome Part thereof only raſed, blotted, or put out ; | 
for the other Parts of the Teſtament do remain firm and ſafe ® as v I. prox. g. ſent 
they were before, although the Deletion were in the chief Part of 5: — 
the Teſtament, namely the Aſſignation of the Executor p. jean bus. 


. ; tit. 1. n. 31. in fin; 
P Weſ. in d. tit, de his quæ in teſt. del, ff. Mantic. ubi ſupra, 


The fourth Cafe is, when there be ſeveral Papers or Writings of 
one 'Tenure, each of them containing the whole Teſtament ; the 
Defacing or Cancelling of ſome of them doth not hurt the Teſta- 3 
x | — a 4 L. plurib. ff. de 
ment 1; unleſs it be proved that the Teſtator's Mind was contrary *. his quz in reſt, del; 
'The fifth Caſe is, when the Teſtament is loſt, either in the Life- pc 
time of the Teſtator, or after; for ſo much as may be proved by 
Witneſſes is ſtill in Force ſ. | | 
| : | | ful. ff. de his quæ 
in teſt. del cum gloſſ. ibid. De prob. teſt. originali amiſſo. vid. Simo de Pretis. de interp. ult. vol. I. 1, 
fol, 204+ n. 82. c 3 | 


ſ L. I, 6. ſed con- 


What (5) the Teſtament be found cancelled and defaced, but it 
is not known who did it? To whom is this Act of Cancelling or De- 
facing the Teſtament to be attributed? To the Teſtator which 


made it; or to ſome other, which otherwiſe peradventure might be 


f en Eine 2 1 | 
It ſeemeth not to be reputed the Act of the Teſtator t; for Mu- Za confil. 2. 1.5. 
tation or Change of the Mind is not to be preſumed u; eſpecially af- L. cum qui. ff. de 


probac. 


ter a Man hath done a Thing with ſuch Deliberation and Reſolu- . Supf. 1. par. 6 z. 


tion, where with Teſtaments commonly are made and finiſhed x. verb. ſent. & hacip- 


On the contrary, it ſeemeth that it ought not to be accounted the Naile b 
Act of any other Y ; for that were to preſume Fraud and Deceit in * Jo. Faber in & 


Men; which ought not to be preſumed, unleſs it be proved 2. ex co. Juſt. quid. 
| mod. teſt. infir. 
Peckius de teſt. conjug. 1. 1. c. 46. n. 1. L. dolum. C. de dolo. 


In this Controverſy therefore J ſuppoſe, that the Perſon in whoſe 
Cuſtody the Teſtament is found ſo cancelled or defaccd is to be ad- 


judged to have done the Act, whether it be the Teſtator or another . DD. in L. ſi u. 
| nus. C. de teſt. 
Mantic. de conje&. ult. vol. I. 12. tit. 1. n. 30. Hyer. Pantiſh. q. n. 17. fol. 486. 


And if it be ſo that the Teſtament were kept in ſuch a Place; as 
not only the Teſtator but others might have Acceſs unto it; in this 
Caſe the Arguments and Circumſtances of the Fact being equal and 
indifferent, the Cancelling or Defacing of the Teſtament is rather 
to be aſeribed to the Teſtator than to others d; who is alſo preſumed, ,z,; 4 ng. 2 


to have done the ſame wittingly and willingly ©; ſaving in Lega- vol. 1. n. 1. & n. 
. 15. Fah. in. . ex eo. 


_ > mod. teſt. infir. Menoch. de præſump. I. 4. Pref. 165. n. 24 © Paul. de Caſtr. in L. 1. f. fed 


de his que in teſt, del. | 
. 5 cies 
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cies of Freedom, or ad pias canſas, which being blotted or put | 


forth by the Teſtator, it is not preſumed to have been done willing- 
4 Paul. de Caſtr. Iy d. But when the Argument and Circumſtances be unequal, and 
40 * the greater Preſumptions that it ſhould be the Act of another ra- 
vileg. 16. Mantic. ther than of the Teſtator, it is to be adjudged accordingly e; for 


ys _ the fewer and weaker Preſumptions give Place to the more and 


© Zaſ. conf. 1. n. ſtronger f. 


15, 16, 17, 18, &c. : ; ; . s | . . 
C. atferte mihi glad. de præſump. extr. Mant. de conject. ult. vol. I. 12. tit. 17. & Zaſ. ubi ſupr, 


. XVII. Of the Alteration of the State of the 
Teſtator. | 


1. What Manner of Alteration of the State of the T, eftator doth make 


aid his Teftament. _ 
2. Two Times wherein the Teftator muſt have Power to make a 


Teſtament. 


HE Alteration (1) of the State of the Teſtator is alſo a 

| Mean whereby the Teſtament which was good at the Begin- 

ning doth after become void s. The which Alteration may happen 
8 6. Alio. Toft. qui- divers Ways h; but eſpecially when the Teſtator is convicted or 
bus modis teſt. in- condemned of ſuch a Crime, after the Making of his Teſtament, 
— for the which the Law depriveth him of this Power and Ability of 


b Viz. maxima & l | 

media capitis di- making a Teſtament i. 
min. gloſſ. in d. 9. : : | 
alio. Item voluntarie, & invite. Minſing. in $. non tamen. Inſtit. eod. tit. i d. g. alio, & ibi gloſſ. 


What Manner of Crimes they be whereby the State of the 'Teſta- 
| tor is ſo altered, that thereby he is made inteſtable, is above ex- 
! De — figil- preſſed 1; to wit, Hereſy, Apoſtacy, Treaſon, Felony, Sodomy, In- 
88 Part. a. ceſt, manifeſt Uſury, and ſuch like; whereunto alſo I might add 
m L. ejus qui apud Captivity m; not for that Captivity is a Crime, but for that it hath 
—5 ff. de reſt. the ſame Effect with thoſe Crimes to overthrow the Teſtament. 
upra part. 2. $.8 
6. Non tamen Made before the Captivity recovers his former Force n. And if he 
inſt. quib. mod. teſt. that is convicted or attainted of Treaſon or Felony obtain the 
_ Prince's Pardon, with Reſtitution to his former State, then the 
o L. fi quis. q qua- Teſtament made before ſuch his Conviction is likewiſe revived and 
_ 2 injuſt. reſtored o; and in both Caſes the Teſtament is good, without any 
» Quod verum qui new Confirmation or Declaration P. Howbeit in this they differ; 
INS for the 'Teſtament of the Perſon which recovereth his former Li- 
ceſſaria ſecus in berty is good even from the Beginning, as if he had never been in 
voluntaria. Minf. Captivity 1; but his Teſtament whoſe Crime is pardoned, and himſelf 
& Plates in d. g. reſtored, is of Force only from the Time of Reſtitution *. e ur. 
non tamen. . . . . 

« Graff. Thef. com. if the Pardon do only import a Remiſſion of the Penalty, without 
op. g. reſt. q. 25. Reſtitution of his former Eſtate, then the Teſtament before made 


Jo. Plates in d. & doth ſtill remain void ſ. | 


non tamen. : ' 
' Minſing, in d. 6 And here note, (2) that there be two Times wherein it is neceſ- 
2 ſary that there be in the Perſon of the Teſtator Ability to make a 


Will. The one is, the Time of the Making of the Teſtament, when 


it receiveth his Subſtance or Being; the other is, the Time of the 
5 | 1 | Death 


But if the Captive recover his former Liberty, then the Teſtament 


5 
| 
I 
: 
7 
t 


3 


Part VII. 
Death of the Teſtator *, when it receiveth his Strength and Effica- « d. 6 non tamen. 


cy. (As for the Time betwixt the making of the Teſtament and L- 1. $. exig de bon. 
the Death of the Teſtator, it skilleth not whether the Teſtator Ar Tab. 


: ; . 19, Pore. i 
have any ſuch Power or not J.) And therefore if any Perſon being gin a — 


attainted of ſome Crime, do whilſt he is inteſtable make his Teſta- de h=r. qual. & 


ment, and afterwards obtain a full Pardon, with full Reſtitution, , * 8 


the Teſtament nevertheleſs is void, becauſe of the original Defect 2. & Minſing. ac alii 
1 . . ; ibid. 
| ?Aretin, in d. $. non tamen. Sim. de Pret. de interp. ult. vol. I. 1. fol. 146. n. 56. 
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— — 


6. XVIII. Of forbidding or hindring the Teſtator to 


make another Teſtament. 


1. The former Teftament is void, where the Teftator is forbidden 
to alter the ſame, or to make a new Teſtament. 
2. Divers Extenſions of this foreſaid Concluſion. 
=: of hindring the Notary or Witneſſes to have Acceſs to the Tea 
| ator. ts | 
4. Of difturbing the Teſtator by making a Noiſe. 
5. Of immodeſt Perſwaſions. n wand - | 
6. 1 hether this Prohibition be proved by the Aſertion of the Te- 
ator. | 
7. Divers Limitations of the firſt Conclufion, viz. that the Te- 
ſtament is overthrown, where the Teſtator is hindred in alter- 
ing the ſame. | | 3 | 
8 075 diſturbing the Teſtator with Noiſe and Meeping. 
9. Whether the Prohibition of one be prejudicial to ** 


" A Mongſt many other Means whereby the Teſtament, which was 
good at the Beginning, is afterwards made void, this is one not 
to be omitted, (ſeeing it is ſo often practiſed,) namely, when (1) 
the Teſtator, intending to alter the Teſtament before made, or to 
make a new Teſtament, is forbidden or croſſed, ſo that he cannot 
or dare not do as he intended *®. By this Prohibition and Manner of- Tit. 6 quis ali- 
crooked Dealing, the Teſtament which ſhould have been altered is om. prohib. 


made void b. LI. & 2. ff. ſi 
uis aliquem teſt. 


=_ Boſſ. Tra dt. de var. crim. tit. de his qui alig · teſtar. prohib. Menoe. de arb. Jud. quzſt, eaſ. 395+ Soe. 
my | 


conſil. 148. vol. 2. qui omnes locupletiſſime ſcripſerunt de hac re. Eos igitur vid. velim. 


The Reaſon is, becauſe as thoſe 'Teſtaments are not ſound at the Mo 


Beginning which are made by Fear or Fraud ©: So that 'Teſtament © Supr. ead. par. $5. 


which for Fear or by Fraud the Teſtator dare not or cannot alter, 1 


is from heneeforth infected with the ſame Diſeaſe, and ſo from 


henceforth to be eſteemed of no more Force or Efficacy than theſe | 
other J. ; | 2 in — ſi quis 
This Concluſion, (2) that the Teſtament doth become void when i 5 MY 


the Teſtator is prohibited to alter the ſame, doth proceed not only 


when the Teſtator himſelf is prohibited or put in Fear; but alſo (3) | 39 

when the Notary or Witneſſes be letted or ſtopped, that they cannot * Bar. in L. fin. ff. ſi 
have Acceſs unto the Teſtator ©: For he that doth not permit, is ſaid JF Lc ker 
to prohibit f, And therefore if the Wife being made Exccutrix, or de his qui prohib. 


any other Perſon benefitted by the 'Teſtament, underſtanding that = 1. oo 
| 5 the 7 Par. conf n. 13. 
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the Teſtator is about to altcr his Will, will not ſuffer his Friends to 

come unto him, pretending peradventure that he is faſt afleep, or in 

a Slumber, or the Phyſician gave in Charge that none ſhould come 

8Peck.tra&.de teſt. to him 8, or pretending ſome other Excuſe, or elſe (all Excuſes ſet 


5 Urefanta Ter apart) do for Charity's Sake ſhut them forth of the Doors h: In theſe 
præ amore excluſit Caſes the Teſtament is void, in Deteſtation of ſuch odious Shifts and 
DS. 

. P'* Secondly, this Concluſion hath Place, if (4) after the Coming of 
the Notary or Witneſſes, and Preparation of all Things neceſſary 
for the Alteration of the former Teſtament, ſome Perſon, of Intent 
and Purpoſe to hinder the Altering of the ſame Will, doth make a 
Noiſe, -and keeping ſuch a Stir, exclaiming and quarrelling with 

& Anch. conſil. 337. ſuch as ſeek to have the Teſtament altered, that the Teſtator being 


— Menoe. de Arbitr. therewith diſturbed and offended, did not then alter his Will, and 


-u EP ſhortly after died k. 3 
Thirdly, (5) this Concluſion hath Place not only where the Te- 
ſtator is prohibited by Threatnings, or hindered by Fraud, but alſo 
when he is overcome with importunate Requeſts, and fraudulent 


' AMR. decif 69. Perſwaſions, not to alter his former Teſtament l. 

n. 7- Menoc. d. cal. 

395. n. 41. huc 2— quod ſcripſerunt Inno. in c. petitio, de jurejur. ext. & Rebuff. tract. de reſeript. 
tom. 2. are. 2. gloſ. 3. | | 8 


Fourthly, (6) this Concluſion doth proceed, albeit there be no | 
ſtronger Proof of Violence or Impediment offered to the Teſtator in 


w Par, conſil. 66. this Caſe, than the Aſſertion of the 'Teſtator himſelf m. 
n. 119. vol. 3. Soc. | | | a 
Jun, conſil. 148. n. 14. Men. d. caſ. 395. n. 40, 


In theſe Caſes following (7) the former Conelufion doth not pro- 
ceed. The firſt Caſe is, when the Teſtator had no Purpoſe to alter 
his Teſtament: For if any do forbid the Teſtator to alter his Teſta- 

ment, when the 'Teſtator hath not any Purpoſe to alter the ſame; 
this Prohibition doth not hurt the Force of the Teſtament already 


, RES i quis 4 made n. The ſecond Caſe is, when the Fear which is uſed in the 
1g ear e. Prohibition is vain, or but light, ſuch (I mean) as cannot move a 


ead. tit, n..13. Me- : 5 1 1 
noe. d. caſ. 395. n. conſtant Perſon 9. The third Caſe is, when the Teſtator is prohibit- 


32. & eſt £05 ®P- ed, but not at that preſent Time when he intended to alter his 
Land. viz. voluntas former Teſtament ; for ſuch Prohibition is not hurtful P. The fourth 
— — & Caſe, being like to the former, is, when the Teſtator, after the Pro- 
ond. 148. vol. 2. hibition, might very well at ſundry Times have altered his Teſts- 
o Par.confil. 6). n. ment, and did not 1: For in not altering the Teſtament when he 
41. vol. 3. Menoc. might, he ſeemeth to allow it and confirm it 7. The fifth Caſe is, 
8 cal. 395- 2: 3% when the Teſtator is not compelled by Fear, nor circumvented by 
ſap Sad. par. f. 2. Fraud, but induced with flattering Speeches void of Deceit, (ſu 
p. cad. par. 5. 2 5 . g. Ope n „uc 
» Soc. ſen. conf. as may become an honeſt Wife or faithful Friend, ) not to alter his 


105. vol. 3. Soc. Teſtament ſ. The fixth Caſe is, when (8) all Things neceſſary for 


Jun. conf. 148. n 


3. vol. 2. Par.conf, the Alteration of a Teſtament being prepared, the Executor or Le- 
67. n. 33. vol. 3. gatary, or other Perſon, with his Noiſe or Weeping, doth ſo di- 
Menoe. & cal: 327. ſturb the Teſtator, that he cannot alter his Teſtament: Not of Pur- 


32. Bod. d. * . . . 9 
de his qui i probid poſe to hinder ſuch Alteration ; but being moved with Compaſſion, 
& n. 2. in ſin. | 
q Mar. Soc. _ conGI, 148. n. 48. vol. 2. Par, conf. 6). n. 62. vol. 3. Men. de caſ 395. n. 23. = Maſe. de 
probac. concl. 1280. n. 34. Mant. de conject. ult. vol. 1. 12. tit. 1. n. 12. Pet. tract. L. ff. de teſt. mil. vod 
tamen ſerio conſiderandum eſt, ut 5 ant. ubi ſupr. & Peek. tract. de teſt, conjug. I. 1. c. 11. 
noc. d. caſ. 395. n. 42. Per. L. ult. ff. ſi quis ali q. teſt. prohib. : A 
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to ſee the Teſtator grievoully afflicted with Sickneſs, or being ſtricken 

with an unfeigned Sorrow, through Fear of the Teſtator's Death, 

or otherwiſe overcome with an honeſt or kind Care or Grief, and 

n.ot able to ſuppreſs the Force of this vehement Paſſion, doth burſt 

into Tears, and ſo with Noiſe of his Lamentations doth diſturb the 
'Teſtator, that he cannot proceed in the Alteration of his Will. In 

this Caſe the former Teſtament is not made fruſtrate by ſuch Di- 

ſturbance, albeit after that the Teſtator never had the like Oppor- | 
tunity of altering his Teſtament . Howbeit the Judge muſt be very Par. eonſil. 65. vol. 
wary, and learn by the Circumſtances of the Fact, whether this „ 1 
Noiſe and Exclamation be of Policy, or of Simplicity ". The ſe- 4. n. 33. — 2 
venth Caſe is, when (2) the Executor or Legatary doth forbid or 27 — Kc. 0 
hinder the Teſtator to alter his Teſtament. In which Caſe the 33; n. 39. * 
former Teſtament is void only in Prejudice of that Perſon which cat 
doth prohibit or hinder the Teſtator to alter the ſame, but not in Sony 
Prejudice of another not conſenting thereunto x: Much leſs doth the * L. 2. fi Kn aliq. 
Prohibition of that Purpoſe by him who is to reap no Benefit by the weft probib. f. 
Teſtament, hurt thoſe Executors which otherwiſe ſhould be Admi- 

niſtrators in Caſe the Party died Inteſtate ); unleſs it doth appear 7 Menoc.d.caſ.395. 
that the 'Teſtator would have changed his whole Teſtament, and — oft. Ss 
have appointed new Executors; for then this Prohibition maketh 7g prokib. - +4 
void b:. is whole Teſtament, like as if the Teſtator had been compel- | „ 7 1 
led te make the ſame at the firſt ⁊. 15 — rg 241 PE 
T nere is much ado in the Civil Law about this Queſtion, who g. 17, — 65. 
ouglit to have the Teſtators Goods, when he is compelled to make v0. 3. 

his Teſtament, or hindered that he cannot revoke his Teſtament, the 
Prince, or the Heirs of the dead Perſon. But with us, if any die In- 

teſtate, the Adminiſtration of his Goods is to be committed to the 
"Widow, or next of Kin, and doth not go to the Prince, though the 

Executor or Legatary be unworthy. | gart . 


g. XIX. When he that is made Executor cannot or 
8 will not be Executor. 5 : 


1. Though the Executor be incapable, the Legacies are ill due. 


2. The Executor ought to be capable of the Executorſhip at three 

| ſeveral Times, © 

5 3. I is ſuſſicient for the Legatary, if he be capable of the Lega- 

ö cy at the Teſtator e Death. | 

4. What if the Diſpoſition be conditional. 

7 

[ A -Lbcit (1) where he that is named Executor in the Teſtament 

1 [{ either cannot or will not be Executor, by the Laws of this 

$ Realm the Legacies bequeathed in the ſame Will are ſtill due, and 

r to be paid by ſuch as ſhall have the Adminiſtration of the Goods of | 

- the Deceaſed *: In which Caſe the Will is to be annexed to the Brook Abridg. tit. 

- Letters of Adminiſtration (as heretofore I have declared b:) Yet b — 

4 Reaſon of the Incapacity or Refuſal of the Executor, ſuch Diſpoſt- nam ſecus eſt jure | 

l, tion is thereby deprived both of the Name and Nature of a Teſta- ©", hereditate 

„ | ment © ; and fo the Party is ſaid to die Inteſtate. fo de injuſto te: 

. miſſum, de leg. 1. L. imperator. de leg. 2. ff. licer hoe non fit indiſtincte verum, ut per Vigelii —— Juris 
civil. a quo tradita eſt regula eum plurimis limitationibus & ſublimitac. I. 12. c. 9. d Supr. part. 1. $. 6. 

0 n. 6. © Infſtir, tit. de bæx. quæ ab inteſtat. def. in prince, Brook ubi ſupr. 


I ſhall 
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I ſhall not need to repeat here particularly, by what Means the 
Executor may become incapable of the Executorſhip. 

This one 'Thing I thought good to note in this Place, that by the 
| Civil Law, (2) he which is named Executor muſt be capable of the 

46. in extraneis. Exccutorſhip at Three ſeveral Times d. Firſt, at the making of 
Inſtit. de hzr.qual. the Teſtament; for then it taketh his Subance or Being ©. Second- 
& differentia. 2 ly, at the Time of the Death of the Teſtator; for then the Teſta- 


. ino g. ment receiveth his Strength and Confirmation f, Thirdly, at the 
_— Time of the Probation of the Will, and undertaking the Executor- 
6%  exrranes. ſhip; for then the Teſtament entereth to his Effect and Execution 8. 
f idem Porcus in Howbeit it is (3) ſufficient in a Legatary, if he be capable of the 
cod. 5 Legacy or Deviſe at the Time of the Death of the Teſtator h; un- 


| vis Jac wies Tatts leſs the Deviſe be not pure and ſimple, but conditional : For in con- 


' nibus totus non ac- ditional Diſpoſitions both the Executor and alſo the Legatary muſt be 
aui alias = 1:2%s capable at the Time of the Performance or Exiſtence of the Condi- 


ui alias meliores : ; x : 
arque (ut ille in- tion i. As for any other Time, whether it be betwixt the Making of 


quit) fundaments- the Will and the Teſtator's Death, or betwixt his Death and the 


Iiores aſſignat, in 


ſuis addic.ad Chriſt. Probation of the Will, it skilleth not: For though the Executor be 
Porcum in d. f. then incapable, it hurteth not * ; eſpecially if (4) the Diſpoſition 


— = 2 4: be conditional: For then it is not required in the Executor (much 


here, ioflic. in fin. leſs in the Legatary) that he be capable at another Time, ſaving 
Peckius Tra&. de only at the Time of Exiſtence or Performance of the Condition, no 


2 f d not at the making of the Will, or Death of the Teſtator l. 


e. 31. n. 5. Gra 


Theſ. com. op. 9. | 5 : ; : | 
Inſtitutio. q. 28. n. 4. Bar. Graff. & Peckius ubi ſupra. ky in extraneis. Inſtit. de hæred. qual. & 


differentia. Alex. in L. 2. ff. de yulg. & pub. ſup. n. 11. Graff. d. g. Inſtitutio. q. 28. n. 3. que op. com. 
eſt, licet non defint qui contrariam teneant. | | 


If the Executor do refuls to undergo the Burthen or Office of an 
Executor, then he loſeth whatſoever Legacy is left unto him in the 
Bar. & Sichard. Teſtament m; ſaving as elſewhere is recited n. 
L. LS | 


CN. 
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XX Of Ademption of Legacies. 


1. By what means Legacies become cid. 

2. Ademption of Legacies, what it is. 

3. Ademption of Legacies twofold. wo | ; 

4. The Teſtator may at any Time alter his Mill, either wholly, or 
in Part. | | ny 

5. Ademption of Legacies not to be preſumed. 

6. Corn in the Barn being bequeathed, whether the ſame being 
ſpent, and other Corn there at the Death of the Teſtator, the 
Legacy be extingmſhed. _ 4 

7. Whether the Ship bequeathed being altered and renewed, the 
Legacy be extinguiſhed. | 5 

8. Whether the Houſe bequeathed, being by Piece-meal re-edified © 
and renewed, may be recovered. : | 

9. What if the Teftator do voluntarily pull down the Houſe, and 

ce.redt another in Place thereof? I | 

Io. Nhat if the Houſe be burned, or blown down, and another e- 
rected? Whether may this new Houſe be recovered ? Rs 

11. An Anſwer to an Objettion. | | 

12. Whether by neceſſary Alienation of the Thing bequeathed, the 
Legacy be adempted. | | | 


13. What if the Alienation be voluntary? is the Legacy extin- . 
guiſhed ? © | 

14. What if the voluntary Alienation be void in Law? 

15. What if the Teſtator ſhould redeem the Thing alienated ? 

16. eee Lands deviſed, alienated, and redeemed, may be re- 
covered. | | 

17. The Reaſons of either Law being contrary in this Point. 

18. If the Thing bequeathed be pledged, it is not thereby adempted. 

19. Whether the Receiving of the Debt bequeathed by the Teſtator 
be an Ademption of the Legacy. | 

20. A Flock of Sheep being bequeathed, whereof one alone is left, 
whether that one be due. | ? | | 


Mm other (1) Means there be whereby the Teſtament, which F 
was good at the Beginning, becometh void afterwards “: But = Centum pene ca- 
it were too long to rehearſe them all: Let it ſuſfice therefore, that fus — reſolvi- 
I have ſpoken of ſuch as haply may the ofter fall out in Fact. Now morat Vat de fue. 
it remaincth that I ſpeak of ſuch Means, whereby Legacies given ceſf. reſolue. lib. 1. 
and bequeathed by the Teſtator become void. Of which Means | 
ſome do proceed from the Fact of the Teſtator b: Some have Re- voc ipſo. . & g ſo 
lation to the Fact or Perſon of the Legatary e: Some to the 'Thing « Inf. 66. 22. & 23. 
bequeathed 2 4 Infra g. ult. 
Demiſe of Lands for twenty-one Years, under the Rent of a Pe 

per-Corn, with a Re-demiſe for twenty Years and eleven Months 

paying 600 J. per 4nnuvm for the firſt ſeven Years, and a Pepper- 

Corn for the Reſidue of the Term; this was for ſecuring the Pay- 

ment of 3000 J. which was paid accordingly ; but before it was paid 

the Teſtator deviſed all his Eſtate whatſoever to his Executors in 

Truſt, to pay his Legacics, and that they ſhould diſpoſe One thou- 

ſand Marks to ſuch Perfon as the Defendant Elizabeth ſhould ap- 

| XXX point, 

5 


. gatary ſhall have ſuch Corn as is foun 
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point, (5c. The Demiſe and Re-demiſe were expired, and by Con- 
{equence the Legacy ef One thouſand Marks is extinct; becauſe it 
was to iſſue out of the Re-demiſt, there being no other Eſtate to 
ſatisfy the ſame; for the perſonal Eſtate of the Teſtator ſhall not 
ſtand charged with it. Chant. Caſes 464. Morgan verſus Morgan. 

e nſtit tit de ademp. In Reſpect of the Fact of the 'Feſtator are Logacies made void e- 
i ſpecially by Ademption, and by Tranſlation of the Thing bequeath- 


sferend. leg. ff. 8 , i a 
DD. in d. Nut de Ademption (2) is a Taking away of the Legacy before bequeathedf: 


ademp. & tranſlac. Tyanſlation is a Beſtowing of the Legacy bequeathed. upon ſome o- 


, Ioftir. py f SY . tro . : 
— A Rub. ther Perſon 8. Ademption may be without 'I'ranflation, but 'I'ranC- 
» Minſin.ubi ſupra. lation of a Legacy cannot be without Ademption n. 


" Weſen. in tit. de 


adimen, vel transferend. leg. ff. 


i Weſen. in d. it. Ademption (3) of Legacies is two-fold, expreſſed, and "WAR i. 


de adimen. leg. fl. f reſſed, when the Teſtator doth by Words take away the Legacy 


„ ans before given k: Secret, when the Teſtator doth by Deeds without 
1 L.remlegatam.de Words take away the Legacy; as when he doth give away the Thing 
adimen. leg. fl. bequeathed, or doth voluntarily alienate the ſanic before his Death . 
u . 3. de re jud It is (4) lawful for every Teſtator m, ſo long as he liveth, to re- 
L. FH = — — voke or alter his Will, either wholly or in Part o, either in the 
leg. ff. ſame Will or in another P, ſimply or conditionally. 

© E. de adimen. | 

leg. ff. Y Quod fi alio teſtamento inſolenni fiat ademptio, tune non ipſo jure, ſed ope exceptionis, tollitur 
leg. Graſ. Theſaur. com. op. g. legat. q · 78. | | 


When the Teſtator doth expreſly revoke the Legacy, it is not ma- 
| terial whether he do uſe Words direct contrary ; as, I do not give, I 
L. 2. & 3. ff de- dg not bequeath, or any other Words whatſocyer, fo that his Mean- 


dimen. leg. Inſtit. ing may appear 4. 


it.de ademp. legat. | 
tit.deademp. lega Ademption (5) of Legacies is no more to be preſumed than the 


r Bald. in L fi plu- Reyocation of the Teſtaments r, unleſs it be proved f. And there- 


ow 8 = $4 fore (6) if the Teſtator do bequeath all the Corn in his Barn, and af- 
ale vol. I. 12. iz, ter the making of his Will, the Teſtator ſurviveth until all the Corn 
n. 2. be ſpent, and other Corn put in the Place thereof t: This Spending 
I. eum qui vo- of the Corn is no Ademption of the Legacy and therefore the Le- 
— in the Barn when the Te- 
t Secus ſi non fit ſtator dieth u, unleſs the Corn found in the Barn at the Death of the 
repoſitum per mo- Teſtator be greater in Quantity than was the Corn at the Time of 


1 the Will making; for ſo much is due, but not a greater Quantity 
ſervus. $. - quin- than was the firſt x. 


— H. de leg. 1. | | : By | | 
ſc. de probac. coneluſ. 1283. n. 33. Bar. in d. g. qui quinque. Mantic. de conjeR. ult. vol. I. 12. tit. 2. 


tg. Paul. de Caftr. in d. q. qui quinque. Maſe. de probac. d. concl. 128g. n. 33, 34. 
Likewiſe if (7) the Teſtator do bequeath a Ship, and afterwards 


doth by Piece-meal repair and renew the ſame, ſo there remaineth 
nothing of the old Ship but only the bottom Tree: Here is no A- 
demption of the Legacy, and therefore the Legatary may recover 


y I. uod in rerum. the whole Ship. 


$. & ſi navem. ff. de b | 
leg. 1. Spiegel. Lexic. verb. carina. Mantic. de conject. ult. vol. I. 12. tit. 2. n. 7. 


Or if (8) the Teſtator do bequeath an Houſe, and afterwards by 
Piece-meal repair the ſame, ſo that there is no Part of the old Mat- 


ter or Stuff remaining ; the Will of the Teſtator is not hereby py 
I ſume 


9 \ 3 LA 


F ban. | 


% 


Part VII: How Teſtaments become void. 523 
ſumed to be changed, and therefore the Legatary may recover the 
Houſe ſo repaired 4. For it is deemed to be the fame Houſe ſtill in,; 


N 1 4 . " 4 L. G it lei u hb 
Law, as in the former Caſe it is deemed to be the ſame Ship b. 1755 


d Jaſ. in h. ſi domus. n. 1. Maſcard. de prob. conclu. 1280. n. 21, Zaſ. in 9. & ſi navem; 


But if (9) the Teſtator did at once voluntarily pull down all the 
whole Houſe bequeathed, and did afterwards erect a new Houſe in 
the ſame Place ; then, by the Civil Law, the Will of the Teſtator 
is preſumed to be changed, and the Legacy extinguiſhed e. Ande Pant: de Cite. £; 
although by the Laws of this Realm it may be otherwiſe in Con- d. g. f domus Man- 
tracts and Covenants amongſt ſuch as be living à; Admit it were "Dior = rn we 
(as in ſome Sort it is anſwerable to the Civil Law pet the Reon 67 hen 
ſon of the Difference is not obſcure, which is this: In Contracts, — quod non ſe- 
Covenants, and Grants made amongſt ſuch as be living, he to whom os Fam . 
this or that is lawfully granted, hath a certain Right and Intereſt * Intellige quoad 
therein f, which without his Conſent ought not to be impaired s; jura realia, quo- 

. . A . rum intuitu ædifi- 
and whatſoever is builded upon another's Ground yieldeth thereunto, cium defrag. & 
and thereby becometh his which is the Owner of the Ground h. reſtitutum cenſetur 
But in a Teſtament or Laſt Will there is no ſuch Right derived to fore f. de 
the Legatary in or to the Thing bequeathed, until the Teſtator be fervit. verb. prad. 
dead i: And therefore if in the mean Time the Teſtator do alter 176 & alit in d. 
his Mind, (which Alteration is manifeſt as well by Decds as by s I. Id quod no- 
Words k,) in this Caſe the Legatary, which hath no Right, cannot ſtrum.de reg. jur. ff 
make ſuch Claim to the Thing bequcathed as another may do, to 2 hs 
whom a Thing is covenanted or granted, and ſo hath a Right and diri r... 
Intereſt therein 1, Indeed if the Teſtator were dead, and ſo a Right; Far. in d. L. ſi 
x = ita legar. g. ult. de 
in the Legatary, and then the Heir or Executor ſhall pull down the leg. 1. verb. dic. 
Houſe deviſed, and erect a new Houſe in the lame Place, the Lega- ergo, | 
tary might recover the new builded Houſe n But being pulled hv war or 
down by the Teſtator whiles as yet there was no Right or Intereſt in tit. de adimey: 
in the Legatary, the Legacy is extinguiſhed ", as js aforeſaid: Un- 1 * 1 
leſs a contrary Meaning be proved in the Teſtator, ig. that he did ja. ibid. "Ag 
not intend to revoke the Deviſe, by deſtroying the ſame deviſed o ; E domos. de leg. 
becauſe peradventure he did proteſt p, before he cauſed the Houſe 7 # & ibi PDD. 


to be pulled down, that he did not thereby mean to ma Ld 
Deviſe ; or after the Re-edifying thereof, did ratify and 


ke void the 


confirm his mus. Maſeard, de 
former Will 1; or did manifeſt his Meaning by other equivalent Con- 
jectures. Without which Proof of ſuch the Teſtator's Meaning, the“ Eod. 6. 6 domus. 


Legacy is ſo ſurely extinguiſhed, that albeit the Teſtator did pull 
down the Houſe with Intent to re-edify the ſame; or to make it big- 


ger r, and albeit it were re-edified of the ſame Matter or 


Stuff ſ, yet 


it cannot be recovered as due to the Legatary: For now, having a 


new Form, it is not the ſame, but another Houſe t; and fo being n. 8. 


c 


another Thing than that which was bequeathed, how can 
ly challenged by the Legatary * 2 7 


Jaſ. in d. g. fi domus. Maſe. de probac. concl. 1280. n. 25. 
card. de probac. concl; 1180. n. 25. 


What if (10) the Houſe bequeathed be blown down 


it be right- 


idem Caftr. Jaf. & Maſea 
» Vide PD. in L. inter ſtipulantem. ff. de vefb. oblig 


with Yio- 


lence of the Wind, or be conſumed with F ire, or otherwiſe by ca- 


ſual Means deſtroyed againſt the Will of the Teſtator, 


and a new 


Houſe crected by the Teſtator in the Place where the former ſtood > 
whether may the Legatary recover the Houſe newly erected 2 By 
| | „ 


the 


ita legat. 6. ſi do- 


proba e. concl. 1280. 
n. 27. 


L. at ſi elerici. 5. 
plerique. ft. de re- 
ig. & ibi Bald. 
Arg. L. 1: 1. 
de leg. 3. ff. Broole 
Abridg. tir. Devif. 


r Jaſ. in d. L. ſi ita 
g. ult. de lega. 1. ff. 
n. 13. in fin, 

t Paul. de Caſtr. & 
rd. ubi ſupra. Maſ- 


— 
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Ja. in L. domus. f. the Opinion of ſome he may x. For if the Teſtator had not ere cted 


- al 1 6 a new Houſe, by the Civil Law the Ground whercon the Houſe did 


domus.cod.tit.n.13. ſtand ſhould belong to the Legatary J. Seeing then the Ground is 
L. ſ grege legato. the Legatary's, it followeth that the Houſe is the Legatary's alſo 2. 
E. de leg. 1. in q. Howbeit the Author of this Opinion in another Place is of another 


Paul. de Caſtr. in LY WL 6 
6. ſi domus. verb. Opinion : Which Opinion is alſo commended of other Writers as 


ſed pone. & ibi Ja. more agreeable to Law Þ, becauſe this Houſe is another Houſe than 


8 15 fervum fili. that which was bequeathed. And again the Text of the Civil Law 
6. ſi arez. ff. de leg. is plain, that zhe ag; bequeathed being deftroyed, if the Teſtator 
I 
C 


1 * — 4e d another in the ſame Place, the Le gacy is extinguiſhed, unleſs 
L Jaſ. in L. domus. the Meaning of the Teſtator were otherwiſe ©. Sceing then the Text 


NI doth not diſtinguiſh of the Means whereby the Houſe is deſtroyed, 
probac. concl. 1280. neither may We 7 | 


& Mantic.de ETA , 
= niet = vol. lib. 12. tit. 2. n. 6. Text. in d. g. fi domus. 4 Maſe. & Mantic. ubi ſupra, 


Io the (11) former Reaſon, that the Ground had belonged to the 

Legatary, if the Teſtator had not builded a new tiouſr, ergo the 

| Houſe alſo; it is anſwered, that if it were granted {which of divers 

e Raph. Cu. Petr. de is denied) that the Ground ſhould belong to the Lugatary e; yet 
Beru in d. 5. fi de: ſhould it not belong unto him as Principal, but as Acc-flary, or Part 
mus. & ibi Jaſ. n.13. f | a : ary, ; 
f Bar. Paul de Caftr. of the Houſe bequeathed f: And therefore being but Acceſſary, it 
Jaſ.ind.$. fi domus. doth not receive any other Acceſs or Augmentation 8. Howbeit, 


 Tidem _ foraſmuch as theſe Queſtions about Houſes devifed by Will, after- 


Paul. de Caſt. ubi * s 
ſup. wards deſtroyed, and then re-editied, are rather to be determined by 


the Laws of this Realm than by the Civil Law; I do willingly yield 
| the Matter into their Hands to whom it principally appertaineth. 
Husbandsv.Hushands The Teſtator having laid the Foundation of his Houſe, and in- 


I Vern. 95. tending to build it, did by his Laſt Will, (which was made before 


the Statute of Fraffds, &c.) deviſe his Lands for raiſing Portions for 
his younger Children, and for paying his Debts, and appointed that 
400 J. ſhould be laid out in Building and Finiſhing his Houſe ; but 
he lived ſeveral Years after he made this Will, and laid out above 
400 J. upon this Houſe, and died, leaving it unfiniſhed : This Will 
was defective in Form, for not being ſubſcribed by the Witneſſes 
according to the Statute, (5c. ſo that it was void as to paſſing any 
Lands; but the Heir at Law would have this 400 J. raiſed out of the 
perſonal Eſtate, and laid out upon the Houſe; but it was decrecd 


that it ſhould not, for by the 'Teſtator's laying out the 400 J. in his 


Life-time, for the ſame e as directed by his Will, he had ta- 
ken away the Deviſe thereof, as he had before appointed. 
L. fidei commiſ.. Furthermore if (12) the Teſtator being conſtrained by Necd eh, as 
3 to pay his Debts, or to provide him Food, or other like Neccſſaries i, 
#. de adimen. leg. do as it were unwillingly alienate the Thing by him before boqueath- 
i Minſing. in $. f ed, this is no Ademption of the Legacy k; and therefore is the Exe- 
rem. Inſtit. de lega. cutor bound to redeem the ſame, or to pay the juſt Value thereof to 
1 Ag Ace the Legatary: Unleſs he prove that the Teſtator did purpoſe by the 
— ſit ons Gard ſame Alienation to take away the Legacy 1; or unleſs the Legacy 
liari, five ex lege, were conditional, and the Alienation made before the Condition 
we ag . were extant or accompliſhed m. But (13) if the Teſtator not con- 
boestionis legat. ſtrained by Neceſſity do of his own Accord alicnate the Thing be— 


Maſcard, de pro- 
bac. concl. 1280. n. 126. k d. L. fidei commiſſ. 5. fi rem. i d. $. fi rem. Inſtit. de.lega, Maſe. de prob. 
d. coneluſ 1280. n. 127. m L. Stichum. ff. de lega. 1. Bald. in L. 3. C. de lega. n. 6. 


= queathe, 


— 
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queathed, (as if he giveth the ſame freely n, or do fell the ſame of * he 2 — 
; nomic; 3 de adimen, lega. 
Intent to gain thereby ;) this is an Ademption of the Legacy P. e Berous d 24 2 


Which Concluſion (14) hath Place, although the Gift or Alienation » Bar. & alii in L. 


be void in Law 4, For it is ſufficient in Laſt Wills, for the revoking 3 — de 
. leg. & in 


of a Legacy, that the Teſtator's Meaning do appear even by an Act J. 3. C. de Jega. 


otherwiſe inſufficient r. L. legatum. 6. pa- 
WS ter. ff. de adimen. 
lega. Bar. in L. cum domin, . fin. de pecul. leg. 1. Socin. ſen. conſil. 104. n. 11. vol. 55 Covar. in Rub. de 
teſta. extra. 2. part. n. 21. Mant. de conject. ult. vol. I. 12. tit. 6. n. 2. quod locum habet tametſi legatum 
fuerit expreſſum legatum. Et hec ſententia verior eſt & receptior, teſtibus Mant. ubi ſupr. Maſeardo de 
robatione conel. 1280. n. 98. Gabriel. conf, 103. Idem juris eſt, ſi facta alienatione dominium non ſit tranſ- 
latum. Mant. d. tit. 6. n. 3. Maſec. d. conel. 1280. n. 100. Et licet non deſint magni nominis Interpretes qui 
in contraria ſtant ſententia; Per. L. prædia. &. libert. de Inſt. leg. Falſiſſima tamen eſt horum ſententia, ſi 
verum dicat Gabr. d. conſil. 103. Tu vero die ut per D. Gentilem, acutiſſime de hac re diſſer. 1. 1. epiſt. 
r Covar. in d. Rub. part. 2. n. 21. verb. advert, Graſſ. Theſ. com. op. 9. legat. q. 78. in fin. 


C. 10. 


Secondly, this Concluſion (15) hath Place, although the Teſtator 
ſhould redeem the Thing alienated, the Alienation being lawful ſ. 
And therefore if the Legatary ſhould after the Death of the 'Teſta- 
tor demand the Legacy alienated and redeemed, his Petition were 
to be repelled, unleſs he did prove a new Will of the Teſtator, or 
ſome Approbation or Ratilication of the former Will, after the Re- | 
demption of the Thing alicnated*; or unleſs the Legacy be of Free- d. L eum ſervus. 


dom from Bondage u, or given to ſome godly or charitable Uſe *; I. verum ff. de 


' ( 3 _ - c teſt. manumiſſ. 
or unleſs the Alienation were neceſſary, not voluntary ); or unleſs 1 


the Legatary be near of Kin or allied unto the Teſtator 2. In g rem. Inft. de leg, 

theſe and in ſome other Caſes the Legacy redeemed may be reco- rs + bp 22 

vered, as if the fame had never been alienated 2. Peradventure alſo 1280. n. * g 

by the Laws of this Realm, (16) Lands, 'Tenements, and Hercdi- , Bar. in d. L. cum 
taments, being firſt deviſed, and after the Alienation redeemed fervus. 

ax db. T. L. filia. 6. Titio. ff. 

may be recovered, as if the fame had not been alienated ®. The ge cond. & demon. 


17) Reaſon of this Law may be, becauſe the Alienation doth not Maſe.d.conel.1280. 
n. 111. 


defeat the Will, which is not as yet of any Force until the Teſtator 4 Maſc. d. concluf 
be dead e. But the Reaſon of the Civil Eaw is, becauſe by this vo- 1280. n. 108, 109, 


aihe ienati i the ; caunoath- &. ubi alias vi- 
luntary or unconſtrained Alienation, or Gift of the Thing bequeath —ͤ—ͤ— — 


ed, being an Act contrary to the former Act of the Teſtator, his giz excepriones. 


Will and Meaning (which is the Life and Soul of the Teſtament) is : Brook Abridg, tit. 
ſtraightways preſumed to be changed 4, and conſequently the Lega- ; das 2 3 


cy not to be aſlecp, (as ſome do dream,) but to be quite dead and « Aretin. in 6. fi 


* „e. p 5 Wn s t ca J be Awa d rem. Inſt. de leg. 
extinguiſhed ©: And being once dead, cannot caſily ked, but —_— — 


ſtandeth in Need of a new Conſent or other lively Act before it can 103. in fin. Maſe. 


be revived * de probac. concluſ. 
1280. n. 190. Sich. 


in I. 3. e. de leg. n. 5. Sich. in d. L. 3. c. de leg. n. 5. 8. L. cum ſerv. ff. de adim, lega. 


L. cum ſervus. ff. 
de adimen. leg. 


If (18) the Thing bequeathed be not fully alienated, as if it be | 
pledged or pawned, the Legacy is not thereby extinguiſhed 8: And fL qui poſt. C. d 
therefore the Executor in this Caſe is bound to redeem the ſame, and 5 | 
to reſtore it to the Legatary, or to pay the Price thereof, if he ſuffer _ | 
it to be forfeited b. Likewiſe, if ſome Part only of the Legacy be " Om On 
alienated, the other Part not alienated is due, and may be recovered : Mate. de ee 
Unleſs it be proved that the Teſtator did mean by alienating Part, tione conel. 1280. 
to take away the whole Legacy k. Or if the Legacy be alternative, . 


as if the Teſtator bequeath ſomething, or the Value thereof; the Si rem. Inſt. de leg. 


„ 5+ ng te. pn a A ay th , 1 x Eod. 5. in fin. 
Thing being alienated, yet may the Value be recovered . | Bald. ir t.do 


„Cain in Lg. %% 


| If leg. 


may +++ . on 7a, * 8 
' * 
Z 
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If (19) the Teſtator doth bequeath an Obligation, or a Sum of 
Money due unto him, and afterwards the Debtor unprovoked doth 
voluntarily pay the Debt due unto the Teſtator ; the Reccipt of the 

a I. dei com- ſame is no Ademption of the Legacy 1; but if the Teſtator do pro- 


mil. g ſed fi rem. voke the Debtor to make Payment, then by Receipt thereof the Le- 


ff. de leg. 3 Mant. , n 
de conjet. alt. vol. gacy is extinguiſhed r; unleſs the Legatary be able to prove that the 


n 


1. 11. tit. 2. n. 19. Teſtator did not thereby mean to revoke the Legacy ſ; for that per- 


5 pe] adventure the Teſtator exacting and receiving the Money did lay 


L. pater. ff. de a- it up, and ſafely keep it for the Legatary * ; or did utter in Words 


2 that he did not intend thereby to revoke the Legacy u; in theſe 
1280. n. 130. Caſes the Legacy is not revoked x. | 


£4. 5. ſed ſi rem. : x 
t Eod. 6. ſed fi rem. & ibi Bar. in fin. & Bald. circa med. Bar. in d. g. ſed fi rem, = Vide Maſcard, 


d. concluſ. 1280. n. 132, 133. | 


Where a certain Quantity is twice bequeathed 'tis twice due, if in 

two diſtinct Writings, as in a Will and in a Codicil; but if in one 

Writing it doth not make the Legacy double. t 

Finally, (20) if the Teſtator do bequeath a Flock of Sheep, and 

2 afterwards the Number decreaſing, they become fewer than a Flock 
Le grege. f. de (a Flock conſiſting of ten at the leaſt J,) be it that of all the Flock 


leg. 1. & DD. ibid. there be left but one; in this Caſe the Will of 8 Teſtator is not 
; and therefore 


preſumed to be altered, nor the Legacy adempte 


. 9 fi grex. inſt. de that one Sheep is due 2. | 
eg. | 


1. Tranſlation of a Legacy what it is. 
2. Every Tranſlation includeth an Ademption. 
3. What if the Perſon to whom the Legacy is transferred be inca- 
_— thereof. | : 
4. Certain Caſes wherein Tranſlation of the Legacy doth not in- 
clude an Ademption. | | 
5. The Legacy is preſumed to be transferred with the Charge 
impoſed on the firſt Legatary. | 
6. Certain Exceptions of this Concluſion. | 
7. One and the ſame Thing bequeathed, firſt to one, and after 
to another, whether it be wholly taken from the former Le- 
gatary. 
8. If in the ſecond Diſpoſition there be no Mention of the for- 
mer, it is not wholly taken from the former Legatary. 
9. If there be Mention of the former Bequeſt, yet the Thing be- 
queathed is not wholly taken away. | 
10. Certain Limitations of this laſt Poſition. 
: 11. Difference between theſe TVords, I give, and, I bequeath. 
12. What if the Legacy conſiſt in Quantity ? 
13. What if one Sum be twice bequeathed to one Perſon, whether 
is it twice due ? 


unn in tit. de J Ranſlation (1) of a Legacy is a Beſtowing of the ſame upon 

NEE another . As Ademption may be made either in the ſame 
d Tir, de ademp. Teſtament or in Codicils, ſimply or conditionally ; ſo may Tranfla- 
: A Le. 


leg. Inſt. L. Tranſ- .: . . rb 
CES ab & tion of Legacies likewiſe b. 


DD. ibid. 5 


. 


PS 


How Teftaments become void. = 27 


A Legacy (2) bei 
- 2) being transferred f PE ore 
is taken aw | rom one t ET: — 
3 the former Legatary albeit ( 2 the Legacy 
ſaid not to mini le of the Legacy *. For — 1 
fect 4; yet f 10 5 Impediment, which is alto kan 4 that Act is L. plane. 5. 1. FR 
3 y ora much as by this T Fi 1 Altogetner without Ef leg. I. L. & ſi tranſ- 
Teſtators Will and Mean Tranſlation it doth appear to be th de adim. leg. ff. 
from the former Leg: Ing, firſt to have the Legac take | e C. non præſt. de 
in one Thin ; 5 : 52 e, and ought not hoes 5 b wo, be ob- 
1 ſaid befor 6s pa 27 m_ be performed in ae ' . e * Mink, in d. tit 
2 ery Tranflati Thi For, a eademp. leg, n. 6. 
Ademption &, except 4 lation doth preſuppoſe and includ > 35 F'Bar. Jo. K all 
when the 'Teſtator in t * Caſes following. The firſt Cat. an in d. I. = og 
ferring a Legacy, or beſt ime of great and extreme Sickneſ : e is, $Cereru'an tranſ- 
de rents * eſtowing the ſame upon another $ tranſ- aer ſit expreſſa 
j 15 Health o fo b . cr, doth aft 2 tacita primileg. 
void, and tl ; for by this Rec er- re og 
3 * 8 the former Legacy confirmed h wy the Tranllation is gy, — | 
* e 1 8 s 1 » eod. 
the Le at - bequeathed a Legacy to _ ther Caſe is, when 2 reſpond. om- 
2 4, 2a 7 75 not do ſuch a Thing to anoth „ provideth, that if rp tg ht 
e A on ſhall have the Legacy; in 7 Corſon that then de teſt. extr. * 
dition 0 eee by Death, that ho ae : | it the former PL Tiga, 
ey, T 5 ” would, the ſecona Legatary cz . PET orm the Con- de adim. — bf. 
6 « thied Cale is when the ary cannot obtain the L © Mantic. de conjed. 
ty, as when th FP 9 en the Legacy doth co ſiſt x E ult. vol. 1 nject. 
3 e Teſtator doth bequeath to o 1 in Quanti- z. n. 2. 12. tit. 
3 Aber immediately after to a one Man an hundred L. ſanc. C. de 
Cre 15 neither 8 (] a nother Man an hund d * | pœ- 
r las * or Ademption of the forme ny Pounds; SE 5 r 
CIES = ut . if r egac but . e e 
to ſome certain Bod ut yet if the Teſtator do limit | 5 er. inſt, & Mant. 
t this S de conject 1 
hundred P ody, as if the Teſtator b PIN Jett. ult. vol. 
indred Pounds which licth | po N bequeath to one I. 12. tit. 3. n. 2. 
1705 he did bequeath Ter E ge then it is all one Few ; 1 1728 1 4 
l 8 have Occaſion to ſpeak Horly ch * Armour; -where- I 
more, it is to be | . tr | ! 
Legacy 1 ; (5) noted in thi Infra hoe ipſo 5. 
ned _— 0 1. rn net . 2 Ae: Fre 3 
Condition, as i econd Legatary with ſu h | umed to be 
„as it was left to the f uch Charge, or upon fi 
ny re be no expreſ: atary, albeit in the f. 
or Condition a. F xpreſs Mention of ls 
For Example; the '] of any ſuch Char | 
an hundred Pounds, ey IP Teſtator giveth t 5” 
. " . 4 O ; ; 4 5 . 
e the Poor See e. o ditbure ten Shillings _ N de — | 
a+ Ars; riy & Cl J 
ow that hundred Pounds u ; afterwards the 'Teſtator doth be I: legarum. de 4 
2 ſuch yearly Diſtributio POO) Perſon, without Mention *. dia. leg. Paul. 45 
charged with the : In this Caſe the ſ- | F 
yearly Pa ment N $677 econd Legatar - vol. I. 
even as the former L yment and Diſtribution of ten Shi 'y 1s 
nei en Shillings, 
tte te r Legatary n, neither can h illings, 
One Caſe 4 n 3 faving (6) in e Ca a 
contrary, v1% tha tit O prove the Teſtator's 1 Ales. _— de conject. 
. S. s : | aning to th ulr. vol. I. 12. tit. 
„ bg was to transfer and beſto 8 d e 3. n. 3. 
25 8 age or OO b. 3 bu e ebe x. 64e- 
ormer Legatary 4 s the ſame doth cleave to the Perſ is, when Fg. 1 
a Woman with Chi or Example; the Teſtat erſon of tbe 
* n with Child an bundred Pounds „ 
ery, and . tion doth cleave to the Perſon of th elivered of ditione. deadimiak 
Caſe! . aft 5 not transferred with the Le : the former Lo fad 
gee e Tranſlation is made of the f gacy r. The third & demon. de cond. 
cond Be any farther Charge or Conditi ame Perſon without d. t. legt. fu 
queſt ſhonld ſeem ſuperfluous, i tion; for then, leſt the ſe- — 66 "di. 
N | „it is thought to be the Mean- eg. & ibi DD, | 


ing 


leg. ff. 


| conjundti. n. 21. de 
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© $i adi. de adim. ing of the Teſtator, by the ſecond Bequeſt to give the ſame ſim ply*. 
ff. The fourth Caſe is, when in the Tranſlation of the Legacy there 


is a new ſpecial Charge impoſed upon the ſecond Legatary; for 


then the old Charge impoſed to the former Legatary is preſumed 
to be remitted, leſt otherwiſe the latter Legatary is preſſed with a 


. Alumne. de double Charge *.' 


ad. Taul. de Caſtr Bo , 
conſil. 427. vol. 1. Mantic. de conjeR. ult. vol. 1. 12. tit. 3. oF 


What (7) if the Teſtator, after he have given a Legacy to one 
| Perſon, do afterwards bequeath the fame to another Perſon 2 Whe- 
ther is this an Ademption of the former Legacy? Or whether ought 
both the Legataries to concur, and to have the Legacy between 
them ? 

For Anſwer, we are to conſider, whether ſome ſpecial and cer- 

tain 'Thing is bequeathed, or a 'Thing conliſting in Quantity, 
In the former Caſe, namely, when ſome ſpecial or certain 'Thing 
is bequeathed, it is material, whether the Legacy be of Lands, Te- 
« nements, or Hereditaments; and ſo the Queſtion determinable in 
the 'Temporal Court, according to the Laws temporal of this Land; 
or of Goods, and ſo the Controverſy to be decided in the Eccleſia- 
ſtical Court, according to the Laws Eccleſiaſtical of this Realm, 
If of Lands, Tenements and Hereditaments, as when the Teſtator 
(for Example) doth in the former Part of his Will deviſe his Lands 
in ſuch a Place to one in Fee, asd afterwards in the latter Part of 
the ſame Will to another Perſon in Fee; it ſeemeth by the Laws of 
» Plow. in Ca. in- this Realm, that the latter Part doth overthrow he vir u; and 


ter Paramor and that as the latter Teſtament doth deſtroy the former Teſtament, 


— ſo the latter Part of a 'Teſtament doth infringe the former Part of 


ratio partis ad par- the ſame "Teſtament, when it is contrary thereunto *. Neverthe- 


1 eee leſs, I will not preſume to affirm that this Concluſion is undoubted- 
loc. top. à toto ad ly certain, but with due Submiſſion ſurrender the ſame to be dif- 


partem. cuſſed by the learned in the Laws temporal, unto whom it rightly 
| appertaineth. | 3 

Fare verſus Ene. It was my Lord Coke's Opinion, that the latter Ctanſe revoked 

1 Vern. 30. the firſt : But fince it hath been decreed in Equity to the contrary, 


(Sig.) where Lands in the ſame Will are firſt deviſed to one, and 
afterwards to another, the laſt Clauſe ſhall not revoke the firſt, but 
they ſhall be joint Deviſees. 

If the Deviſe be of Goods, as when the Teſtator doth bequeath 
his Signet, his Books, or his Horſe, © c. firſt to one Perſon, and af- 
terwards to another Perſon ; then (8) in caſe the ſecond Legacy be 

ſimple, (I mean without Mention of the former,) the former Lega- 
cy is not taken away, but the two Legataries concurring, ought to 
- IS _ _ divide the Legacy betwixt them Y, The Reaſon and Foundation 
Feiurtbe f. de leg. whereupon this Concluſion is builded is the Teſtators Conſtancy; 
1. Ripa in L. re wherein the Civil Law doth repoſe ſuch Confidence, that when he 
leg. z. hath once bequeathed a Thing, he is not preſumed to take the ſame 
z d. L. fi pluribus. away ⁊, without evident Preſumption * of the Alteration of his for- 
wer. & cen e mer Reſolution. Inſomuch that if one and the ſame Thing be left 
el Raph. Cum. io to one Perſcn in the Teſtament, and to another in the Codicil, yet 
| rid. 
af. 7 2 2. & 15 & Zaſ. n. 14. Qui omnes tenent, ſufficere eonjecturalem probationem, non obſtante quod 
extus exigat evidentiſſimam. Quinimo, probatio vel ex conjecturis emergens, dicitur evidentiſſima in 
tranſlatione legator. Jaſ. ubi ſupr. poſt Bar. in L. fi conſt. ff. ſol, ma. n. 12. . 
| * + 15 


"©" 2, eee. 


S EZ Eg 
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is not the Teſtator preſumed ſo variable, as utterly to take away the 


| queathed to A. B. I bequeath to C. D. whether in t 
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former Legacy, but rather that both the Legataries arc to concur, . 
and ſo to divide the Legacy betwixt them d. Where it is ſaid, that * Bald. in L. cohzr. 
as the latter Teſtament doth deſtroy the former Teſtament, ſo like- goes 6p te — 
wiſe the latter Part of the Teſtament doth overthrow the former ſub. f. Alex. conf. 
Part thereof; that is true, when it is evident that the Teſtator did 169, 7095 qr] 
mean it ſhould be ſo ©. But if it be doubtful, then we ought to 1. 12. tir. 2 << 
labour diligently to ſave the Teſtament from Contradiction d, and © d. L. 6. plurib. & 
not ſuffer one Part to fight and brawl with another ; much leſs to — I | 
permit one Part to deſtroy another, in caſe there be any Place for 2. tir. a. n. 3. in 
Peace, or Hope of Reconciliation to be had betwixt them. Again, 8% 1 
2 \ : . . Je d 
the Argument is not of equal Force @ parte ad partem, with the uit. vol. I. 3. tit. 5. 
Agreement à toto ad totum, in caſt: there be Inequality or Diverſi- Soc. Jun. conſ. 123. 
ty of Reaſon betwixt the one and the other ©, as in this Caſe. For, retard A los 
fy that ſuch is the Force of Poſteriority in Teſtaments, that the à toto ad partem, 
latter doth ſtill deſtroy the former f, without any other Revoca- * 5 yo — & 
tion &; ſay and think that the Life of the latter Teſtament is ever- —— pin ed 
more the Death of the former 'Teſtament, even becauſe it is the riſfſimi. $. in his, 
latter h; yet how can it be thereby juſtified, that the latter Part of © de Pr=#crip. 39. 
a Teſtament doth deſtroy the former Part, whereas neither Part f f. poſterior. Inſt. 
doth receive any Life before the other i? for until the whole Teſta- 2 mod. teſt, 
ment be completed, the Parts thereof are as the ſenſeleſs Parts of s Vigl. & Minſing, 
an unperfe& Creature, or confuſed Embryo *, and do receive their in d. g poſterior. 
Life too altogether at one Inſtant ; namely, when the Teſtator ha- „get. Theſ.com, 
a , > : p. g. teſt. q. 860. 
ving finiſhed his Teſtament, doth approve the ſame for his laſt in prine. & ſupra 
Will, and not before I; like as they do receive their Strength all at 2 14. 
one Moment, namely, at the Death of the Teſtator, and not be- 6. 40 3 ee 
fore; at which Time the foreſaid Embryo being now grown to a es ſeriptura eodem 
perfect Child, is then brought into the World when the Teſtator did Þ*; 


d. Les ea ſeri 
depart out of the World m. ex ea ſerip- 


tura. Imo. (inquit 

2 . 1 bg 3 ; ext.) teſt. imper- 
feftum eſt fine dubio nullum. g. pen. Inſt. quib. modis teſta. infir. ! Jul. Clar. $. teſt, q. 7. in fin. Chr. 
Porcus. $. in extraneis. Inſt. de her. qual. & different. Matth. de celebr. miſſ. extra. "I | 


If (9) the ſecond Bequeſt be qualified with Mention of the for- 
mer: For Example; the Teſtator ſaith, My Signet which J be- 
Pi Caſe the for- 
mer Legacy be quite taken away, or in Part, is a Queſtion wherein , 
the Writers do greatly vary ® ; but the greater Number incline to 55 
this Opinion, that the former Legacy is not wholly taken away, Id quod patet per 


but that they are both joint Legataries ; (10) except in certain — e 


Caſes. One is, when it may appear (at leaſt. by Conjectures) that 4 per Covar. in 
it was the Teſtators Meaning to take away the former Legacy . 
| : part. 2. per Graſſ. - 
from the former Legatary wholly P. Another is, when the ſecond Theſ. com. op 6. 
Bequeſt is not made in the ſame Teſtament, but after in ſome Codi- !<gatum. d. 8. per 


eil 2. Another Caſe is, when the Teſtator in the ſecond Diſpoſition hw. 7 3 


ſaith, (11) that which I did bequeath to 4. B. I give to C D. for n 96, &c. & per 
this Word [Give] is of ſuch Force, that it ſcemeth wholly to take Potores in 1. 


lane: & L. ſi 
away the former Legacy Go: — fl. 4 705 * 


| „„ 
conjundt. ff. de leg. 3. Cujus opinionem frequentiori caleulo receptam monſtrat nobis Mantic. de conject. 
ult. vol. I. 12. tit. 4. n. 1. & refert Graff. Theſaur. com. op. f. legatum. q. 180. * Bar. in d. L. re con- 
dN d. tit. 4. n. 8. Graff. d. $. legatum. p. 80. p. 2. 4 Ripa in d. L. re conjunct. n. 23. de leg. 3. ff. 
Mantic. d. tit. 4. n. 10. r Covar. in Rub. de teſt. extr. part. 2. n. 21. Alc. in L. triplici. de ver. ſig. ff. 
n. 13. Maſcard. tract. de prob. concl. 1280. n. 47. | g 


* In 
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'In the ſecond Caſe, that is to ſay, (12) when the Legacy doth 
conſiſt in Quantity, if the 'Teſtator do bequeath to one Man an hun- 
dred Pounds, and inimediately to another Man an hundred Pounds; 
here is neither 'Tranſlation nor Ademption, but two ſeveral Lega- 

x cies ; and either Legatary in this Caſe ſhall recover an hundred 
N „ as I have ſhewed before. Where alſo I ſignified, that if 
fine conrad ve the Teſtator do reſtrain this Quantity to a certain Body, as to the 
ra cit, Minſi. in 6. _ : lg | 
transferri. Inſt. de hundred Pounds ſealed. up in ſuch a Bag, then it is reduced to that 
ademp. leg. u. 8. Caſe of bequeathing a certain ſpecial Thing, as the Teſtator's Sig- 
. plane. 5. inet, firſt to one, and then to another *, | 
ead. de leg. 1. ff ; 


ver. ſed hoc. ita & Zaſ. cod. $. n. 3. verb. ſed finge. 


If the Teſtator (13) do bequelth to one Man an hundred Pounds, 
and afterwards in the fame Teſtament bequeath to the ſame Man 
an hundred Pounds; the ſecond Diſpoſition is underſtood to be but 

„ Cloſf in d. L. Aa Repetition of the former, and all but one Legacy u; wherefore 
plene. g. 1. & ibi the Legatary in this Caſe can recover but one hundred Pounds; 


Jaſ bog 1 & Za unleſs he make Proof that it was the Teſtator's Meaning, that he 


Graff, Theſ. com. ſhould have two hundred Pounds x. Or unleſs. an unequal Quanti- 
op. $. legat. d. 60. ty be given to the ſame Legatary; as if the Teſtator do. bequeath 


onrra quam opi- . a 
ao Cas 11 one Part of his Teſtament an hundred Pounds, and in another 


vis communem, e- Part fifty Pounds; for in this Caſe the Legatary may recover an 


5 hundred and fifty Pounds Y. Or unleſs where two equal Sums be 
dita, non inele- left to one Perſon, the one Quantity were left in one Writing, and 


gans, nec injueun- another Quantity in another Writing, ſuppoſe one hundred Pounds 
Pe le. 5s in the Teſtame ker hundred Pounds in the Codicil ; for h 

J. diſput. fo. 51. in the Jeſtament, another hundred Pounds in the Codicil; for here 
* Tune enim ſz- the Legatary may recover two hundred Pounds *, as two ſeveral 
* pane Ho Legacies ; except the Executor prove the Teſtators Meaning to be 
vident. probationi- CONtrary 4. 

bus oſtendatur teſt. | | 
mult. leg. voluiſſe. d.g. 1. IL. cum centum. de adimen. leg, ff. Jaſ. in d. g. 1. Graff, d. q. 60. ubi ſcribit 
hanc op. eſſe com. Adde Vaſq. de ſueceſſ. progreſſ. f. 11. n. 10. Menoch. de pref, I. 4. præf. 128. fol. 1297. 
n. 9. * Jaſ. & Zaſ. in d. L plane. $..f1 eadem. de leg. 1. & hæe. op. com, eſt, ut eoſdem Doctores, 
& per Graſ. d. $. legatum. q. 60. & per Ripam. d. L. conjunR. de leg. 3. fl. 2 Minſing. in tit. de adem. 
legat. Inſt. n. 8. Si ob eandem cauſam quantitas fir uni in diverſis ſeripturis relidta, (puta alimentorum cauſa 
centum relicta ſunt,) illa centum tantum ſemel præſtari debent. Menoch. præſump. lib. 4. præſ. 128. n. 14. 


ow v. Peacok The Teſtator having three Nieces A. B. and C. and being in- 
"ont 15, dꝗ̃aebted to his Niece 4. in 100 J. on a Bond, he deviſed 300 J. to 
| her, and to his other two Nieces 200 J. a- piece; and "afterwards he 
borrowed 100 J. more of his Niece 4. and died; it was inſiſted that 
ſo much of this 300 J. deviſed to her as amounted to 200 J. ſhould 
2b in Satisfaction of both the Debts owing to her by the Teſtator, 
and that ſhe ſhould not have the entire Legacy of 300 J. and be paid 
thoſe Debts out of the Teſtator's Eſtate ; for a Man ſhall be intend- 
ed to be juſt in paying his Debts before he ſhall be charitable in 
giving Legacies ; but it was decreed that the Legatee ſhould have 
| the 300 J. over and above the Debt of 200 J. which was due to her 
* > Salk. 50s, from the Teſtator; and the Reaſon was given in“ Cranmer's Caſe, 
(viz.) becauſe a Court of Equity cannot ſay that the Teſtator paid 

a Debt when he deviſed a Legacy. | | 


2 >: +: he Gn 


__ - 
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H. XXII. Of divers Means whereby Legacies are loſt 
conſiderable in the Legatary. We 
1. By what Means he that is named Executor is made incapable 
of the Executorſhip, by the ſame Means doth the Legatary 
Ife his Legacy. * ; L 
2. The Legacy is laſt by Reaſon of Enmity betwixt the Teſtator 
and the Leeatary. | IST | 
3. Divers Extenſions of this Concluſion. SY 
4. What if the Teſtator were the Cauſe of the Enmity, and the 
© Legatary in.no Fault? . | a © 
5. Certain Caſes wherein the Legacy is not loſt by Reaſon of En- 


— mity. | | | 
6. The Legatary being appointed Tutor, loſeth his Legacy if be 
refuſe the Tutor ſhip. | 29.00 HEE 7 5 
7. T he Tegatary, if he accuſe the Teftament of Falſay, loſeth 
ie: La 10 5 10 115 Trp 
8. The Legatary which doth cancel the Teſtament doth loſe hi? 
Legacy. nf v | | 


9. The Legatary doth boſe his Legacy, who of his own Authority 7 
doth take and poſſeſs the Thing bequeathed. 500 a Mu 


10. Certain Caſes wherein the former Concluſion is limited. 


I reſpec of the Fact and Perſon of the Legatary, the Legacy may 
1 become void divers Ways. And firſt generally, (1) by all the, Gieg in I. 27 
Means above recited whereby the Executor is made incapable of the gn. de adimen. leg. | 
Exccutorſhip *. As if the Legatary do become an Heretick, an Apo- f. K. en part. cod. 


ſtata, or do forbid the Teſtator to alter his Will, Ge. of all which goa pet 


Means we have ſpoken already b; wherefore we ſhall let them paſs, tir. 4. n. 2. 


| g . 6 . a d Sy rt. 5. 66. 
and deſcend to ſome particular Cauſes not yet mentioned. OS 


Firſt therefore, if the (2) Legatary become Enemy to the Teſta- ſug end. part. ö 18. 
tor, he loſeth his Legacy ©. For beſides that he ſeemeth unworthy: of L 3. C fin. de a- 


a Benefit at his Hands, whom he doth offend and injure; it is not dimen, leg. SET 


ra in reg. 


likely that the Teſtator would that that Perſon, which doth perſecute te cauſa. n. 127. 


him with Hatred and Enmity whilſt he liveth, ſhould reap any, Com- Mantle de orden. 
modity by his Teſtament when he is dead d. And therefore if the 5. in prine. 
Teſtators Enemy ſhould demand any Legacy, he might juſtly be re- L. ſi inimicitie, 
pelled, by reaſon of the Defect of the Teſtators Will and Conſent ©; 5 is Pe 
which Conſent is the Life and Soul of the Teſtament. + ;; jecir. & pro ſocio; 
The (3) Extenſions of this Concluſion are theſe. Firſt; albeit the . do : 
Teſtator do afterwards make ſome Codicil,; or Additions to higz :“ 
Teſtament, and do not therein expreſly revoke the Legacy before «DD, in L. f. E 
bequeathed in his laſt Teſtament; yet is it ſtill preſumed to be re- 8 in d. g. 
voked ſecretly, and in the Intent of the Teſtator, by reaſon of the f1: tio. 5. ſcis. & 


aforeſaid. Hatred or Enmity f. | i ho. PRIN: bi Bar: deadimen. 
Secondly, the former Coneluſion hath Place, albeit the Teſtator uff. de rerbe. dan, 


« 


were ignorant of the Injury done unto him by the Legatary, when C. Mant. de . 
it is ſuch an Injury, for the which it is very likely that the Teſtator een 
would have revoked. his Legacy, if he had known thereof; as if the de probac. conol. 
Legatary have committed Adultery with the Teſtator's Wife, or 1280. n. 133. 
have deflowred his Daughter 8, | 5 Gloſf io L. Gdet 
| | | . mill. C. de 

eommiſſ. Mant. de conjedt. ult. vol. I. 12. tit. 5. n. 6. Et quidem ĩpſo jure tollitur legatum, f. — teſtatore 
Rtupravit ejus uxor. eo. vero defundto, ope exceptionis. Apoſt. ad gloſſ. in d. L. fideicom, 


Yyy 2 Thirdly, 


— — —— — = 


5. n. 8, 


doncl. 1280. n. 147. Ripa in b. ult. C. de revoe. don. n. 150. 


How Teſtaments become void. art VII. 
; 'F birdly, if the Wife depart from her Husband without his gocd 


h L. uxori. de aur. Favour, ſhe loſeth her Legacy h. 


& nt. leg. ff. ; We 
& ib — — Bar. Maſe. de prob. conc]. 1289. n. 140. Mant. d. tit. 5. n. 3. 
. 


. 


Fourthly, he which doth accuſe the Teſtator of any capital Crime 


L. filio. $. fe. ff. oſeth his Legacy l. | 


de adimen. leg Fifthly, he which becometh capital Enemy to the Teſtator's Bro- 


k Manr. de conjedt. ther loſeth his Legacy . ; 

ulr. vol. lib. 12. tir. Sixthly, (4) albeit the Teſtator himſelf were the Cauſe of the 
Enmity, and the Legatary in no F — _ 15 * loſe 
R f his Legacy l. Which Concluſion may ſeem hard, but the Reaſon 
be «ſin L f Kli. is eaſy ; namely, becauſe where the Teſtator hath conceived Enmi- 
am. C. de inoftic. ty, there is he preſumed to have altered and revoked his Will m; 
ul. E revoc, Which Alteration and Revocation is ſo much the rather 22 
don. n. 7 Covar. when the Teſtator N — a 1 oe _— — » that 
in Rub. de tc. will be Enemy without a Cauſe, is leſs a Friend than he that is. 
NEE Its 3 unwillingly made an Enemy. And therefore I do the rather encline 
tra opinionemLar. to their Opinion, which hold that the Legacy is taken away by En- 
dem veeept. (quo. Mity Ariſing from the Teſtator, without any juſt Cauſe given by the 
rumdiligenter me- Legatary. If any think that this * doth 2 Law 
minit Corta in eau than of Equity; let him yet confider that even in Equity the Lega- 

ſ. * 1 4 J . . : : 

2 tary, although innocent, ought not ” . _y Favour againſt 
communem, in me- the Will of the 'Fcſtator v. At leaſt, howſoever the Legatary were 
ara ne og in no Fault at the firſt, if at the laſt being provoked by the Teſta- 
die magis commu- tor he: become his Enemy, ſecking to be revenged for the Injury 
niter —.— done unto him; in this Caſe he loſeth his Legacy, even as well as if 


 refere Manns: he himfelf had fiſt broken the Bond of Amity 9. 


1280. n. 144. 


„ Mant. d. tit, 5 h. 9. L. 3. & ult. de adimen. leg. fl. Dec. eonſil. 426. Mant. de conject. ult. vol. I. 3. tit. 
x9. 5. 11. O Mafc. de prob. conch 1280. n. 145. qui hoc diſtindtionis fœdere contrarias opiniones conciliat. 


3 Seventhly, if: the Legatary did negle& to miniſter neceſſary Help 
do the Teftator in Time of his Sickneſs, whenas he might eaſily have 
done the fame, through the Want whereof the Teſtator died; the 


7 L. indigpum. ff. Legacy is oft p. For whoſo looketh to be benefited by a Man's 


3 Death, he ought to beware that he be not the Occaſion thereof, ei- 
ther in committing or in omitting any Thing, contrary to the Rule 

q Mant. d. tir.'5 n. of Piety and Charity 4. . 5 | 5 

10. Maſcard.concl. 4 | op 3 : 

1280. n. 134, 135. Eighihly, if the Legatary by injurious and contumelious Words 

L. fi_inimicitiz. do grievouſty defame and f{lander the Teſtator, or curſe him with 


b de his quibus.ut wicked Speeches; in theſe and ſuch like Caſes the Legacy is loſt r. 


indignis. Mant. d. | 
8 1 The (5Y Limitations of the former Coneluſion are theſe. Firſt, 
3 i mV. When the Enmity is not great and grievous, but ſmall and light f. 
dimes leg 1. f ini. For the Feſtator is not preſumed to have altered or revoked any 
micitiz. de his qui · Part of his Will and Teſtament made with Deliberation and Conſtan- 
bus ur iadig FH. oy, by reaſon of any light Offence or ſmall Diſpleaſure; but then when: 
- as the Teſtator is moved and ſtirred as it were with Violence of great 
Diſpleaſure, and thereby driven to fach Bitterneſs of Mind againſt 


t Mantie. d. tit. 


n. 14. Zaſ, ras, the Legatary, that it may ſeem that it repented the Feſtator that he 


de ſub. c. 2. col had bequeathed any Thing in his Teſtament to ſuch a Legatary *. 


el de hof Sccondly, when the Legacy is left in reſpect of the good Deſert of 


fic. teſta. the Legatary u. For where Deſert went before, the Legacy is not pre- 
u Maſca. de prob. 0 7 


* 


3 RR - ſumed 


SY nt © — oy. hor on 


5 5. 
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ſumed to be taken away by the Offence following *; at the leaſt if L. fi pater. g. pen. 
the Offence be not very great and hainous, ſuch as may be thought if f enn Bald: 
to alter a Man's Purpoſe, even againſt him that had well deſeryed v. de dolo. Man. d. 
- 'Thirdly, when the Teſtator and Legatary be reconciled and redu- 5,5: 1 
ced into Friendſhip again; for then the former Enmities do not Pre- de Mafcard. d can. 
judice the Legatary 2. Not only by Reaſon of Enmity betwixt the el. 1280. n. 148. 
Teſtator and the Legatary during the Teſtator's Life; but alſo by o- E ns rk 
ther Occaſions after the Teſtator's Death, conſiderable likewiſe in the op. f. legat. g. 78. 
Perſon of the Legatary, the Legacy may be loſt, Maſe. d. conel. 1280. 
If (6) the Legatary being appointed Tutor in the Teſtament, or | 
charged by the Teſtator with the Bringing up of ſome Child, do re- 
fuſe to undergo the Charge, he loſeth his Legacy . Which Con-. L. poſtlegat, ver. 
cluſion proceedeth, whether he were appointed Tutor either in the amittere. fl. de his 
ſame Teſtament wherein the Legacy is contained, or in ſome Codj- duibus ut indignis. 
eil, the Legacy being contained in the Teſtament ®; or whether he » L.Neferſ. junta. 
were appointed by the Father of the Child, or by any other having ia, fr de excu 
Authority to appoint a Tutor ©, (of whom we have ſpoken before d; 4 
or whether the Legacy were left conditionally, (viz. If he did un- tur. de confir. tut. ff. 
dertake the Tutorſhip,) or ſimply e; or whether the Tutor appointed e Bare ft par 
be of Kin or allied to the Teſtator, or no f. But the ſaid Conclu- ibi Bal 
ſion faileth, when the Legatary would be Tutor, but cannot 8 ; or © Supra 3. part. f. p. 
when it doth not ſtand by the Legatary that he is not admitted Tu-. Een. 4 
. . _ | | 5 e æc. ff. de 
tor h; or if by other Circumſtances it may appear that the Teſtator excuſ. tut. Gribald. 


would that he ſhould have the Legacy, albeit he did not undertake Theſaur. com. ops 


the n In which Caſe the Tutor not being moniſhed to un- * PEI 
dertake the Tutorſhip, doth not loſe his Legacy i. | tor. Rar. Jaſ.Sichar, 


| Calli in L. ſi le- 
gatar. C. de lega. Et iſta opinio communis eſt. jure Authen. pr. f. his omnibus. de hær. & falcid. refragante Co- 
var. in „ e extra. Sed diſtingue, ut per Alex. & alios in d. L. fi legatarius. s DD. in d. L. fi 
legat. C. de lega. * I. eum filius. $. non jure de leg. 2. fl. i Alex. & Sich. in d. L. fi legatarius. C. de lega. 


ien, if (7) the Legatary after the Death of the Teſtator do ac- 
cuſc the Teſtament as a falſe Teſtament, he loſeth his Legacy there- „ „ 
in bequeathed *: Unleſs he being Tutor to the Teſtators Children, E. Polt, legatum. 


de his quibus ut in- 


or to ſom̃e other having Intereſt, that the Teſtament ſhould not take dig. ff 
Place, doth proſecute the Cauſe againſt the Teſtament, not in his own . em ff de his 
Name but as Tutor, or for the Behoof of the Pupil !; or unleſs he T. 5e _ 


m L. pen. eod. tit. 
accuſe the Teſtament, not as a falſe Teſtament, but as unlawfully Aciologia eſt, quia 
made m; or unleſs he deſiſt from the Suit before Sentence be given n: gung! — 
In theſe and divers like Caſes he doth not prejudice himfelf o. quam de — dis 

f , : ; rat, 8 
n Sich. in Rub. de his r nt indignis. C. n. 7. per L. 2. & per L. aliam cauſam eod. tit. Fs DoRores in e. 
ex eo. de reg jur. &. Gabr. l. com. concl. 1.6. tit. de reg, jur. conel. 1. Vig method. jur. civil. lib. 12. c. 8. eauſ. 13. 


Lem, if (8) the Legatary cancel or deſtroy the Teſtament, hee 
ſeth his Legacy P. And ſo it is, though he do not deface the Teſta- 88. 2 2 


ment, but maliciouſly and fraudulently conceal the ſame 4. quis patris. Ad 1. 
L. Cornel. de fal- 
ſis. fl. 4 I. fi legatarius, C. de lega · 


Item, if (9) the Legatary of his own Authority, without the Con- 
ſent of the Executor, do apprehend and occupy the Legacy to him 
bequeathed, he loſeth his Right and Intereſt thereunto r. For he * L 1. quorum le- 
may not be his own Carver in this Caſe, but ought to reccive his | eng KL. ROM 


bium. C. de lega. 
Legacy at the Hands of the Executor : Which Executor ought firſt 7 Sich. in d. I. non 


to have all the Teſtator's Goods and Chattels in his Hands, for the dubium f eckius ur- 


teſtam. fol. 94. 
Payment F 


8 © 
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2 aQion.2, fol.114. ought to be payed before Legacies u. | 


Peckivs ubi ſupra: = | | hs 2 
Caſtr. & Sichar. in d. L. non dubium. aſſignantes aliam rationem, nempe ob detractionem falcidiz. » I. ſei- 


mus. C. de jure delib. Paul. de Caſtro in d. L. non dubium. Brook Abridg. tit. Deviſ. n. 6, Fulbeck fol. 47. 


* Bar. in I. Titi. The (10) Limitations of this former Concluſion are theſe, Firſt, 


Au in 1 Wl when the Teſtator doth in his Teſtament give Licence to the Legatary 


rum lepa. ff. Sich. to take and occupy the ſame without Delivery of the Executor x. 


SOL dubium. Which Licence may be granted either expreſly or ſecretly Y. Ex- 
. preſly, when the Teſtator ſaith, I bequeath my Horſe to 4. B. giving 
dubium. Rip. in d. him Licence to take him, and to poſſeſs him of his own Authority, 


RN 4Lnon Without any Delivery to be made by my Executor Z. Secretly, when 


| dubinm. n. 111 the Teſtator ſaith, I bequeath unto him my Horſe. which I will that 


Abt. n & L. non he quietly enjoy without Trouble or Moleſtation : or by Words of 
» Ripa ind. I 1. f. like Importance b. 


quorum lega. n.1o, The ſecond Limitation is, when the Legatary was in quiet Poſ- 
to 12 13 i  ſcflion of the Thing bequeathed at the Time of the Death of the Te- 


br Rip in d Li. ſtator; in which Caſe, if there be ſuſhcient Goods to pay the Teſta- 
n, 15. Olden.de a tors Debts, he may ſtill retain the Legacy e. | 
.. The third Limitation is, when the Executor doth willingly permit 
411.6. prode f. the Legatary to take and occupy the Legacy without Contradiction d. 
an The fourth Limitation is, when the Legatary doth apprehend his 

. Legacy before the Executor have proved the Will, and undertaken 
e paul. de Caſtro in the Executorſhip ?, or before Adminiſtration be granted f. | 


d. L. non dubium. 9 MI he * : | 
Ratio eſt, quis vacante hzreditate, legatarius non dicitur vitioſe occupare. f Forte tamen cenſuris eccle, 


puniendus eſt, per Leg. unic. de bonis inteſtatorum. 


The fifth Limitation is, when the Executor is negligent, and the 


5 2 in d. L non Legacy like to periſh; as when certain Fruits or Corn on the Ground 


dubium. in fin. are given, and the ſame ready for reaping s. | 
v Sichard in eand. The fixth Limitation is, when the Legatary is ignorant that the 
L. non dubium. n. 1. Thing by him apprehended and poſſeſſed was bequeathed unto him h. 
i Sichard.ibid.n.1z, The ſeventh Limitation is, when the Legatary is alſo Executor i. 
* „ Ihe eighth Caſe is, when any Legacy is bequeathed to good and 
22 9 godly Uſes k. | | 
g ; I be ninth Caſe (by the Laws of this Realm) is, where a Thing 
certain is deviſed, which cannot but be known to the Legatary. For 
in this Cafe, he may enter to the Legacy without Livery of the Exe- 
! Kelleway's Re- cutor |, whereas if the Legacy were not certain, he could not enter 
m_ eee, 5 thereunto without Danger of Loſs of the Legacy n. But in theſe 
fupr. ? and other Caſes the Legatary doth not loſe his Legacy n: Albeit (if 
„Old. de aftion. need be) he may be compelled to reſtore the ſame o. 


claſ. 2. action. in- a 
ad & Sed legator. fo. 19. 2 d. L. 1. quorum legatorum. & ibi Zaſ. & Ripa d. L. non dubium. & ibi 
AJ. ich. | . | 


6. XXIII 


T4 %E ” S * = > 


— 


Part VII. 


How Teffaments become void. "i 3 5 
H. XXIII. Of the Death of the Legatary before the 
Legacy be due. | | 


1. If the Legatary die before the Legacy be due, the Legacy is 
extinguiſhed. | | 

2. A fumple Legacy beginneth to be due at the Death of the Teftator. 

3. phage if 0 Legatary die at the ſame Inſtant when the Teſta- 
tor dieth. | | | 

4. If the Prince die before the Teſtator, his Succeſſors may obtain 
the Legacy. | 

5. A conditional Legacy is not due before the Condition be extant. 

6. H the Legatary die before the Condition be extant, the Legacy 
i not transferred to his Executors. 7 

7. Extenſions of this former Concluſion. 

8. Limitations of the ſame Concluſion. FEES, 

9. If the Legacy be referred to a certain Day, whether it begin to 

be due at the Death of the Teſtator. 

10. When the Day is utterly uncertain, the Legacy is as if it 
were conditional. © | | FED. 

11. What if the Day be certain in ſome Reſpects, and uncertain 
in other Reſpetts ? t TOI | 


FF (1) the Legatary die before the Legacy be due, the Legacy is 71-0 oft. gots 


extinguiſhed . That we may know when the Legacy is due, we » Gioff in Rub. de 


are to conſider, whether the ſame be pure and ſimple, or conditional, cond. & demon. ff. 


Graſſ. Theſ.com.op. 


or referred to a Day v. Flegat. g. 43. in prin 
. 4573 4 * 


When (2) the Legacy is pure and ſimple, the Day wherein the Le- 


gacy beginneth to be due is the Day of the Death of the Teſtator © : Lunie. g. eum igi- 


tur. & g. in noviſſim. 


And therefore if the Legatary die before that Day, the Legacy is C. de cad. tollend. 
void; neither can the Executors or Adminiſtrators of the Legatary 
demand the ſame 4. Inſomuch that if the Teſtator by his Laſt Will * 4 L. unic. 6. cum 
do bequeath his Lands and Tenements to J. S. and to his Heirs; yet * N : 
if J. S. die before the Teſtator, the Deviſe is meerly void; and fo the > 
Heirs of the ſaid J. S. cannot recover the Land by Force of the Will ©. Do. Coke 1. 1. in 
And (3) fo it is although the Legatary live as long as the Teſtator. 22 
For if he do not over- live the Teſtator, but that they die both at one e 
inſtant, (both peradventure being drowned together, or both being tuis, bello, ruina, 
ſtruck to death with the fall of an Houſe f;) in this Caſe alſo the — — 
Legacy is not due e, and conſequently not tranſmiſſible to the Exc- tuus.Menoe.de pra- 
cutors or Adminiſtrators of the Legatary. But if the Legatary do o- Puh przl. 50. 
$47 ; | . 8 quod. ff. de reb. 
ver- live the Teſtator, though it be but a very little, even a Moment, » Caltr. in d. L quod 
then the Legacy is due h, and fo may be recovered by the Executors Tirag. de jud. in reb. 
or Adminiſtrators of the Legatary i, Neither is it material whether j,,g abet. fL 
the Legatary did know, or were ignorant ł of the Legacy; or whe- quis C. de inftir. & 
ther the Will were proved, or the Adminiſtration of the Goods com- 1. 7-5. g 
SY ; : L f IL. ſi poſt. diem. F. 
mitted, whiles the Legatary lived !: For in this Caſe alſo the ſame is quand. dies leg. ced. 
due to his Executors or Adminiſtrators. Howbeit (4) the former Con- L ult quando dies 
cluſion, that if the Legatary die before the Teſtator, the Legacy is T. unit. f Sin au- 
extinguiſhed, doth not hold where any Thing is bequeathed to the tem. C. de ead. tol- 
Prince: For though the Prince die before the Teſtator, yet the Le- _— Hol. 367, 
gacy is duc to his Succeflor n. : 1 : L. quod princ. f 
AT en de leg. 2. 


I. ſi dies. $. ult. ff. 
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When (5) the Legacy is conditional, the Day wherein the Legacy 
N beginneth to be due is the Day wherein the Condition is performed u; 
tem. C. de cad. :ol. And therefore (6) the Rule is, that the Legatary dying in the mean 
Bar. in L. fi poſt. ff. while, before the Condition be performed, the Legacy is extinguiſh- 
3 dies leg. ꝗd o. Which Rule (7) is extended, altho the Legatary were one of 


ced. : 
© L. intercidit.f.de the Teſtator's Children P. 


cond. & dæmon. & . 3 8 
Bar. in d. L. fi poſt diem. Gloſſ. in L. unic. de his qui ante aper. tab. C. Vaſq. de ſueceſſ. progreſſ. ]. 3. 5. 


19. n. 19. quæ opinio communis eſt, ut latius per Mantie. de conject. ult. vol. 1. 11. tit. 20. n. 1. 


Tem, Altho' the Condition were referred to the Will of the Lega- 
tary. For Example; the Teſtator giveth to 4. B. an hundred Pounds 
if he will: For in this Caſe alſo, if the Legatary dic before he have 

q . fi ns. ſi illi. declared himſelf willing, the Legacy is extinguiſhed d, and ſo no- 
* thing is due to his Executors or Adminiſtrators. Likewiſe, if the Con- 
dition be alternaticc, whereof one Part is ſimple, and the other con- 
| ditional, if the Legatary die before the Condition be performed, the 
r L. = _—_ - Legacy is utterly void *, For Example; the Teſtator doth bequeath 
Patton es cen to A. B. all his Plate, and if his Wife have a Child, an hundred 
e pounds: Albeit 4. B. do over- live the Teſtator, but die before his 
quia in alternativis Wife have a Child, the Executors or Adminiſtrators of the Legatary 
non 2 duo lega- can neither obtain the hundred Pounds, nor the Plate ſ. 
— _— Limitations (8) of this former Rule are many t. Firſt, when it is 
if part. 4. 1 vf. the Teſtator's Will and Meaning, that the conditional Legacy be 


civil. part. 4. 1. 13. : 
e. 7. except. 2. Vide tranſmitted u. 


ant. J. 20. tit. un: Sccondly, when it doth not ſtand by the Legatary wherefore the 


« Vaſq. de ſueceſſ. 1 * 
. 12. $. 18. Condition is not performed, and in that Reſpe& the Condition is re- 
2 "d. 1 Puted for accompliſhed x. | | 

is ul. g. hoc autem. Thirdly, when the Legacy is not conditional, but modal y. (Of 


is cui. g. hoe autem. a | 
de leg. 1. in fin. which Difference we have ſpoken before 2. 


CONSIST Fourthly, when the Legacy, which was firſt conditional, is after- 
ſupra part. 4. 6. 8. wards repeated without any Condition . 


L. cum tale. de Pifthly, when the 'Teſtator doth give the Legacy upon Condition 


— DT „ afterwards to be expreſſed, but expreſſeth none b. 


: L.nonadea. #.ds Finally, whereſoever the Condition doth not make the Legacy 


brew) "OE & conditional, (either becauſe it is ſecretly included © in the Diſpoſi- 
» L. plen. C. de in- tion, or rejected d,) it doth not hinder the Tranſmiſſion of the Lega- 
ſtir. & ub. cy to the Exccutors or Adminiſtrators of the Legatary deceaſed, no 


quand. dies leg. ced. more than if it were a {imple and pure Legacy. | 
Mant. de conject. When (9) the Legacy is referred to a Day, then tis material whe- 
ult. vol. la. tit ao. ther the Day be certain, or uncertain, or in ſome Reſpect certain, 


1 and in other Reſſ ct uncertain. | | 
mics Egim- In the firſt Caſe, that is to ſay, when the Day is certain, the Le- 
—— tun gacy beginneth to be due at the Time of the Death of the Teſtator, 
$5. 4. & 5. part. 4. although it cannot be demanded effectually before the Day do come . 
* L-cedere diem. ae And therefore if after the Death of the Teſtator, the Legatary die 
verb. ſig. ff. & ibi . wy ; 

Alciat. & Rebuff. alſo before the Day of Payment, the Legacy is tranſmitted to the 


Executors or Adminiſtrators of the Legatary, as if it had,been a pure 


(Lf dies. quan” and ſimple Legacy f. For Example; the Teſtator doth bequeath to 


do dies leg. ccd. Si N 
home deviſe 20 l. 4. B. an hundred Pounds at Eaſter, Auno Domini 1600. and after- 


al WW. 5. deb.pay in wards dieth, and after him the Legatary dieth alſo before Eaſter 
83 & un- 412720 1600. in this Caſe the Executors or Adminiſtrators of the Le- 
core lez Executors gatary at Eaſter 1600. may demand and recover the Legacy; be- 


le deviſce avera le 3 
mony, ou le reſt de ceo devant L' ordinary. Brook Abridg. tit. Deviſe, n. 17. 45. 


2 


cauſe 


gacy; as when the Teſtator doth bequeath to 4; B. an hundred 
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cauſe the Time is certain (in the Reputation of Law) as well in Re- 5 PD.in d. Liſi dies 
NY; & in L. fi poſt diem · 


ſpect of the Queſtion when, as in Reſpect of the Queſtion evhet her 5 ff. quando dies leg. 


as may be ſecn in the following Paragrapß. . | cel. Graf, Thel: 
In the ſecond Caſe, that is to ſay, when (10) the Day is utterly com. oo > rp 
uncertain, the Legacy is compared to a conditional Legacy f: And „ 
therefore if the Legatary die in the mean Time, the Legacy is loſt, de cond. & demon. 
without Devolution thereof to the Executors or Adminiſtrators of .  - 
the Legatary deceaſed I. For Example; the Teſtator ſaith, I do be- L. 28 —_— 
ueath to J. B. an hundred Pounds whe: he ſhall be married; or thus, e ea to 
I bequeath to 4. B. an hundred Pounds to be payed when he ſhall be 


married: Here the Day is utterly zucertain; for neither is it certain 


whe, neither yet whether the Legatary ſhall marry before the E- 
vent. And therefore if the Legatary die before he be married, his 
Exccutors or Adminiſtrators have no Action or Right to demand the 


Legacy k. Neither is it material, whether the Day be joined to the“ DD. in d. f. ſin 


Subſtance of the Legacy, as in the former Example, or to the Exe- autem. 
cution thereof, as in the ſecond Example: For it is not devolved ei- | 
ther in the one Caſe or in the other I. But if the Teſtator bequeath i Bar. in L. 6 cui. 
to 4. B. an hundred Pounds for and towards her Marriage, and ſhe's hoe autem. de 
dic before Marriage, yet is the Legacy due to her Executors or Ad- 85d. Polt. 3 


| 3D L. Se jus. ad Tre- 
miniſtrators m. ' bel. © & Alex; i 


E | | bid. Mant. de con- 
jeR. ult. vol. I. 11. tit. 20. n. 3. & eſt communis opinio, teſte Graf. Theſ. com. op. 5. legatum. q. 43. n. 7. Le- 
gato Titio reli. ita ut Meviam due. in uxorem, an fit modale vel condicional., vide Men. tract. de præſump. 
lib. 4. præſ. 146. n. 1). Graf. Theſaur. com. op. h. legatum. ꝗ. 48. n. 2. = Dyer fol. 59. Fulb. tit. Deviſe, fol. 46. 


In the third Caſe, that is to ſay, when (11) the Day is partly cer- 
tain, and partly uncertain, we are to diſtinguiſh, whether the Uncer- 
tainty be in Reſpect of the Queſtion Mhether, or of the QueſtionJ//hen. 
If the Uncertainty be in Reſpect of the Queſtion ehether, not of 
the Queſtion hen, as if the Teſtator do bequeath an hundred Pounds 
ehen his Son ſhall come to the Age of 21 Tears; (for here it is certain 
when he ſhall be of that Age, but uncertain whether he ſhall live 
till he come to that Age;) in this Caſe we muſt yet again diſtin- 
guiſn. For either the Time is joined to the Subſtance of the Diſpo- 
ſition; as when the Teſtator ſaith, I give to A. B. an hundred Pounds 
when he cometh to the Age of 21 Tears; and then the Legacy is not 
devolved to his Executors or Adminiſtrators, if he die in the mean | 
Time n, (except in certain Caſes elſewhere before ſpecified 9 :) Or « Bar. in 4.1.6 cui. 


elſs the Day is joined to the Execution or Performance of the Le- $. hoe Nr de 
eo, 1. 11 1120. 
Pounds, which he willeth ro be paid when the Legatary ſhall be of ie cel ©. Vale 
the Age of 21 Tears; and then the Legatary dying in the mean e 
Time, his Exccutors or Adminiſtrators may recover the Legacy, » S 5 
when the Time is expired the Legatary ſhould have been of the Age ſub in. © 
of 21 Years, if he had lived P. L wt 

C. quando dies leg. 


ced. Bar. & Paul. de Caſtr. in L. fi cui. 6. hoe autem. ff. de leg. 1. Alex. in L. Se jus ad Trebel. in fin. Ff. 


Vaſq. de ſueceſſ. progreſſ. 1. 3. $. 29. n. 3. verb. quandoque &c. 


If the Uncertainty be not in reſpe& of the Queſtion whether, but 
of the Queſtion ezhez; as if the Jeſtator do bequeath to 4. B. an 
hundred Pounds, when the Exccutor of the Teſtator ſhall die, or to 
be paid when the ſaid Executor ſhall die; (for here it is certain 
whether the Exccutor muſt die, (we muſt all die,) but when he muſk 
die it is uncertain :) in this Caſe the Legacy is not tranſmitted, tho 

2 2 2 Legatary 


—ỹ—h — — — ̃ — — . —u— 


2 Vent. 366. S. C. 
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L. bujuſmodi. f. Legatary dying before the Executor of the Teſtator x. Howbeit this 


quanco cies legat- Legacy after another's Death, if it be duly conſidered, is not only 


ced. DD. in L.heres © Bent | b 1 
meus. de con. & Uncertain in reſpect of the Queſtion erhen, but alſo in reſpect of the 


1 Queſtion ehether ; becauſe it is uncertain alſo whether the Legatary 
o. ſhall over-live the Executor, not only when the Exccutor ſhall die , 


70, 71. quorum o- 
pinio eſt magis re- as elſewhere hath been declared *. 

cepra, ut per Graf. | | | 
Theſ. com. op. , legatum. q. 43. n. 8. Vaſq. de ſucceſl, progreff. I. 3. f. 27. n. 11. „ d. L. heres meus. 


de cond. & demon. fl. * Supr. par. 4. h. 1). 

By the Civil Law tis neceſſary in all Legacies to conſider two Ef- 
fects of the Right of the Legatee, (viz.) one which renders him Ma- 
ſter of the Thing deviſed, ſo that he may demand the Delivery there- 
of immcdiately; or where 'tis not demandable till a certain 'Time to 
come; the firſt of theſe Effects is, that then the Time is come in 
which the Right of the Legacy veſts in the Legatee, for then the 


Legacy is due; and in ſuch Caſe if the Legatce dies before he hath 


received the Legacy, tis tranſmiſſable to the Adminiſtrator ; and tho 
a certain Time is fixed for the Payment thereof, yet ſince the Legatee 
hath acquired a Right by ſurviving the Teſtator, he tranſmits that 
Right to his Adminiſtrator whether he die before or after the Pay- 
ment; and this agrees with our Law as in the Caſes following. 
ee Knight. A The Father deviſed to his Daughter Mary 5 o0 l. to be paid out 
ep. in Chan. 9k. of Lands mortgaged to him, which Mortgage was forfeited in his 
Life-time ; the Daughter married the Plaintift, and both ſhe and her 
Father died before this Legacy was paid; but the ſame was decrecd 
for the Husband. 7 
Innocent & un ver- Deviſe of 1001. to Mary Frith to be paid to her on the 29th Day 
Res . Cham 12. of September 1668. ſhe died before that Day, and Margaret the 
DOOR Wife of the Plaintiff adminiſtred ; and then the Husband and Wife 
exhibited a Bill in Chancery for this Legacy, which the Defendant 
refuſed to pay, pretending that it was not demandable by the Admi- 
niftratrix, becauſe her Inteſtate Mary Frith the Legatee had it upon 
a Condition, which was, if ſhe lived till the 29th of September, (5c. 
which being now diſpenſed withal by the Act of God, (912.) by her 
Death before that Time, the Performance of that Condition is be- 
come impoſſible ; but the Court was of Opinion that an Intereſt was 
veſted in the Legatee, which was tranſmiſſible to her Adminiſtratrix; 
and decreed the Legacy with Intereſt from the Time of the exhi- 
biting the Bill. | 
Barlow ver' Grant. A Legacy of 3o/. was deviſed to an Infant to put him out 4p- 
6 LE rentice to ſome Trade, and before he was of a competent Age to 


e placed out as an Apprentice, he died; it was decrecd that this Le- 


gacy ſhall go to his Adminiſtrator, | 
Lord Pawler's Caſe. The Father made a Settlement of his Lands, and amongſt other 
33 Things to Truſtces to raiſe 4000 J. a- piece for each of his Daughters, 
payable at Twenty-one or Day of Marriage, and competent Maintenance 
in the mean Time, in caſe he ſhould not otherwiſe direct by his 
Will; and afterwards by his Will he deviſed 4000 J. a- piece to his 
two Daughters to be paid to them reſpectively, in ſuch Manner as 
by the ſaid Deed of Settlement was declared; and 1001. per Ann. 
for their Maintenance, as by the ſaid Deed was appointed; but one 
of the Daughters died unmarried and under Age before her Portion 
could be raiſed ; and the Father being dead ſoon: after this Settle- 
ment was made, the Mother adminiſtred to her Daughter, and exhi- 


bited her Bill againſt the Heir at Law, and the "Truſtees named » 
3 | this 


2 
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this Settlement, to have this Legacy of 4000 J. and Intereſt thereof 
from the Death of her Daughter, to be raiſed out of the truſt Eſtate, 
inſiſting that it was debitum in præſeuti to her Daughter, /olvendum 
in futuro; and therefore being an Intereſt veſted, it ought to go to 
her Adminiſtratrix ; and that it being a Duty ariſing by the Will, tis 
in Nature of a Legacy; for the Deed was only to take Place if the 
Father made no Appointment by his Will ; but decreed that this 
Sum of Money ſtands upon the Deed only, and that the Will is a 
Confirmation thercof; and that it was to come wholly out of the 
Lands, and the perſonal Eitate was not made ſubject by the Will to 
the Payment thereof. 7 . 


The Father by his laſt Will deviſed 200 J. a-piece to the two 5% verſus Dee. | 


Children of T. F. at the Fnd of ten Tears after his Deceaſe, but 2 Salk. 413 
both the Children died within that Time; this was adjudged a lapſed 
Legacy; for wherever the Time is annexed to the Legacy it ſelf, in 
ſuch caſe if the Legatee dies before that Time happens, tis a lapſed 
Legacy ; but where the Payment of a Legacy is to be made at a - 
Time to come, there if the Legatee dies before that Time, the Le- 
gacy is tranſmiſſable to his Adminiſtrator, becauſe an Intereſt in the 
Sum was veſted in the Legatee immediately upon the Death of the 
Teſtator, though the Payment was to be made ia futuro. 2% mn 
A Legacy was given to a Feme Covert 20 be paid to her eighteen. , Roll: Rep. 134. 
Months after the Death of the Teſtator; ſhe died within that Time i 
adjudged that her Husband was entitled to this Legacy, becauſe the 
Wife had an Intereſt in it before the Day of Payment, and ſuch an * 
Intercſt which he might haye releaſed, _ 5 


$. XXI. Of the Deſtruction of the Thing bequeathed. 


I. The Legacy is extinguiſhed, if the Thing bequeathed do periſh. 
2. What if it periſh by the Fact or Negligence of the Executor? 
3. What if the Legacy be general, or do conſiſt in Quantity? 
4. What if one Thins of two Thines be bequeathed, whereof the 
one doth periſh ? 5 . 
5. What if the Thing bequeathed be not deſtroyed, but the Form 
thereof altered ? | F 


F the (1) Thing bequeathed do periſh or be deſtroyed, the Legacy. . 6 

is ant, on the Legatary deſtitute of 8 F 4 Ink. 2 
ample; the Teſtator doth bequeath unto thee his beſt Ox, which Ox oo 4 mo = 
is afterwards killed; in this Caſe the Legacy is extinguiſhed b; inſo- 4, 42, 43. * 
much that neither the Skin, nor the Fleſh, nor the Price is due unto L. mortuo bove. 
thee e. Which Rule notwithſtanding is limited in certain Caſes f - Mk. 
_ Firſt, when (2) the Thing bequeathed doth periſh by the Fact or & ibi Minſing. 
Negligence of the Exccutor; as when the Executor after the Death of | 
the Teſtator converteth the Thing bequeathed to his own proper Uſe d; , g,,p in d. L. bo- 


or when he maketh Delay, in not paying or delivering the Thing be- ve. & in L. lana. 


queathed fo ſoon as he may, after he hath undertaken the Executor- de leg; 3. ff 

ſhip ©; or doth unjuſtly defer the Proving of the Will, and Under- . intellige K s. 
taking the Executorſhip * ; and the Thing bequeathed periſh in the do preceda! net 
mean Time ; for then the Legacy is not ſo extinguiſhed, but that pel wy 


the Legatary may recover the Value thereof, albeit the Thing it ſelf L. & ex lezar. cau- 


EIS : 133 ſa. ff. de verb. ob. 
ſed non ſufficit mora irregularis, nempe que ox juramento oritur, Cagnol. in L. quod te. ff. ſi cer. pe. n. 97. 
L. equis. ff. de uſ. & fruct. 


a be 


— 2 — — — 
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540 : How Teſtaments become woid. Part VII. 


n be not extant &; and albeit it would have periſhed likewiſe b, if it 
in I. ſervum fili. had been delivered to the Legatary in due Time i. 


6. fi pocula, de leg. ; CG : i 
1. L. ſenatus. cod. tit. Mant. de conject. ult. vol. 1. 9. tit. 12. n. 3. b Quomodo conftabit rem etiam le- 
gatario traditam perire voluiſſe, vide Ripam in L. quod te ff. ſi cer. pe. & Cagnol. in eand. L. n. 82. A- 
x. Jaſ & alii in L nemo. de verb. ob. ff. quorum opinio eſt communis, ut refert Jaſ. ubi ſupra, & Soarez. 
1. recept. ſententiarum, litera M. ant. 222. de qua ſententia tanto minus dubitatur, quanto magis dubitatur an 
res apud legatarium peritura fuiſſet. Quod fi manifeſte conſtar rem eodem modo fuiſſe perituram apud le- 
gatarium, hie multi recedunt ab illo communi dogmate, exiſtimantes æquiorem opinionem eſſe, ut non te- 
ncatur executor. Soarez. ubi ſupra. Ripa in L. ſi inſulam. de verb. ob. n. 97. | 


Secondly, when (3) the Legacy is general, or conſiſteth in Quan- 
tity ; as when the Teſtator doth bequeath an Horſe, or an Ox, (not 
this Horſe, or that Ox ;) or when the Teſtator doth bequeath cer- 
tain Quarters of Wheat, or other Grain, not this or that Grain ly- 

HED ing in ſuch a Barn or Garner; this Kind of Legacy cannot periſh, 
* orgy pen though all the Teſtator's Cattle do periſh, and all his Corn be con- 
amplius. 6. 1. de ſumed k; and therefore the Legatary may recover his Legacy. Un- 


leg. 1. ff. Minſing. Jeſs ſome certain Thing were offered to the Legatary, which he 


in 5; & res lest. without juſt Cauſe refuſed to take; for then, if the ſame Thing do 


10. baſed, g. periſh afterwards, the Legacy is extinguiſhed l. 

ftichum.&4. cu. "Thirdly, when (4) one of two Things is bequeathed alternative- 
W ly; as if the Teſtator do bequeath his or his Books, the one 
5 = 8 $- of theſe being conſumed, the other of them may be recovered em; 
4 "= hujufmodi. g. unleſs the Election appertaining to the Executor, he offered the one 
ſtichum. & gj. ſi cui. of them to the Legatary, which afterwards 1 of 

de leg, 1. L. ſtaſn. Fourthly, (5) when the Thing bequeathed, whercof the Form is 


liberum. $. ult. de . - 
nnpies" by altered, may be reduced to his firſt Matter; as when the Teſtator 


doth bequeath ſome Maſs of Metal, be it Gold or Silver, Tin, or 


ſuch like, whereof the Teſtator afterwards doth make ſome Veſlel, 
or other Inſtrument ; or, on the contrary, the Teſtator having be- 
ueathed a Cup of Gold, or other Veſſel, or Inſtrument of Metal, 
oth afterwards diſſolve the ſame to his firſt Matter; or the Teſtator 
having bequeathed a Cup of Gold, doth make a Chain thereof ; the 
Will of the Teſtator by {ich Alterations is not preſumed to be alter- 
*Bar. Lancel. Dec. ed, and therefore the Legacy is not thereby extinguiſhed “. | 


& alii in L. ſervum 
filii. 5. fi pocula. ff. de leg. 1. quorum opinio communiter approbatur, ut refert Jaſ. eod. 5. n. 5. 


But if the Thing bequeathed, after the Form thereof be altered, 


cannot be reduced to that which it was before; as Wool when it is 
made Cloath, or Timber when it is hewen or made a Parcel of a Ship; 
the Teſtator having bequeathed certain Wool or Timber, and after- 
L. lana. ff. de leg. 
3. Bar. Paul. de Wards tranſlating the ſame to other Forms, from whence they cannot 
Caſtr. & alii com- be reduced to the former, the Legacy is extinguiſhed p; unleſs it do 
— et E appear that the Will of the Teſtator therein is not changed 4. 
pocula. de leg. 1. Other Limitations there be of this Rule, as alſo divers r other 


4d. g. fi poculs. Cauſes whereby Legacies may be loſt : But neither have I convenient 
r De quibus plene 


Vigelius in ſua me- 
thodo exattiſima ſame either ſo ncedful or profitable to be known, as theſe whereof 
8 I u. I have made Choice, and which I have already delivered. And there- 
bi enumerat 70. fore I thought good only to refer ſuch as are farther ſtudious in that 
cauſas amittendi Point, to their own more plentiful Libraries, and more ſerious La- 


* bours, and here cut off the Thread of this Teffamentary Treatiſe. 
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Leiſure to proceed in the Diſcourſe thereof; neither do I think the 
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Pꝛintipal Matters 


Contained in this 


50 0 KEE 


A. 


Beyance, when the Fec- ſimple ſhall 

be in Abeyance. Page 138 
Ademption of a Legacy, what it is. 521 
Ademption muſt be proved, for tis not 
to be preſumed. 522 
Adminiſtrator and Adminiſtration, can- 
not deviſe Goods he hath as Admini- 
ſtrator. 5 175 
Adminiſtrator to Part ſhall be charged 
with the Whole. | 10 
Adminiſtration, where it ſhall be grant- 
ed to the Widow or next of Kin. 
207 
Adminiſtration may be granted to one 
where there is no Executor, upon a 
Condition, and till that Condition is 
performed. 290 
Where it may be granted for a certain 


Time. 292 | 


Cannot be repealed at the Pleaſure of 


the Ordinary. 362 


Proviſo not to alien. 
Alienation, Condition not to alien, not 


| Adminiftrator durante minore ætate. 


| Page 316, 318 
Such an Adminiſtrator cannot ſell the 


Goods. 319 
Adminiftration cum Teftamento annex. 
| 6 


| 39 
Advancement, what ſhall be an Ad- 


vancement in the Life-time of the 


Father. 216 
Age, when a Perſon ſhall be of ſufficient 
Age. 201 
Alienation, 'Tenant in Tail cannot be 
reſtrained to alien. 160 
168, 169, 227 


good. | 271,273 
Alien may be an Executor or Admini- 
ſtrator. + - 358 


Deviſe of Lands to him, void. 359 


All my Eftate, Deviſe thereof, includes 


both real and perſonal, | I52 
All my Goods, by a Deviſe thereof a 
Leaſe for Years will paſs, abs * 
3 | All 


ered dt tt 
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All my Lands and Tencments, thoſe Blind-man may make a Will. Page 87 


which he hath in Poſſeſſion and Re- 
verſion, paſs by the Word Tenement. 


Page 233 


All ny Tenements, by that Word two 


Houſes will paſs. 460 
Apoftate cannot make à Will. 91 
Difference between an Apoſtate and an 

Heretick. 5 91 


Cannot make an Executor. 347 


Apprentices, Lands were charged with | 


10001]. to put out Apprentices; the 
Money was paid to the Executor of 
the Donor, it ought to be paid to the 
Parſon or Vicar. 61 
Appurtenances, what paſſes by that 
Word in a Will. Dt 390 
Aſent, where the Aſſent of the Execu- 


tor is neceſſary to a Legacy. 24 
Where there are two Executors, the 
Aſſent of one is good. 24, 26 


Where it may be given upon a Condi | 


tion precedent. 25 
Where it ſhall be effectual to one in Re- 
mainder,”” * id. 
The Reaſon why the Aſſent of an E 
cutor is neceſſary. 26 
Where it ſhalkrelate to the Death of the 
Teſtator. ibid. 


/ 


An Executor refuſing to aſſent, may be 


" compelled. 27 
Where an Intereſt is veſted by an Aſſent. 
| 8 | 34, 184 
The Reaſon why an Executor muſt Aſ- 
ſent. 235 


Muce of an Executor, Covenant lies 


againſt him upon an expreſs Covenant 
of the Teſtator. „ 
Averment, where it ſhall make the De- 
„„ SR CDIS 48 
Avoidance, what ſhall be a good Deviſe 
of the next Avoidance. 184 


8 Afard of Baſtards in general. 351 


| Deviſe to a Baſtard good, 288, 354 WT | 3 178 
Baſtard is not included by the Word I ue. Children cannot make a Will. 65 
| CE | 279 | Advancement of them in the Life-time 
Where the Husband. ſhall be reputed to | of their Father. | 8 
de the Father. . 280 Church-wardens may ſue for a Legacy 
Biſhops, what they are to give the King | given to Pariſhioners. © | 365 
at their Death. | 107 | Codicil, the Definition thereof. : us 


Their Laſt Wills are to be proved before 
the Archbiſhop. = 409, 410 


Wherc he cannot make a Will, ibid. 
Bona notabilia, what they are. 414 
In what Caſes the Right of Adminiſtra- 

tion is in the Metropolitan. 415 
The Debt is where the Bond is. ibid. 
Debt upon a Contract follows the Perſon 

of the Debtor. 416, 417, 418 


biſhop hath the Right of granting Ad- 
miniſtration. © 7 
Pleading of Bona notabilia. 417 
Bonis propriis, where an Executor ſhall 


Burgage Tenure Lands may be deviſed, 

| 112 
The. Will of Lands muſt be proved be- 
fore the Ordinary; and of Goods, it 
muſt be enrolled before the Mayor. ibid. 


* 
5 w - ( : 


Ceſtui que Truſt muſt be in Being. 118 
Charity, Deviſe to a Charity ſhall have 
Preference. 21, 64, 211 


good, tho the Will is void in Law. 59 
In ſuch Caſe tis a good Limitation and 
Appointment. 60 
Deviſe to the Poor indefinitely, tis veſted 
in the _ to diſpoſe, 61, 64 
Good, tho the Name of the Pariſh is 
miſtaken. 8 | 62 
Where diſtin& Charities are deviſed to 
one Pariſh, they cannot be altered b 
the Agreement of the Pariſhioners. ibid. 
The Heir at Law cannot alter the Diſpo- 


ſition of a Charity. | ibid. 

It muſt be 8 according to the Di- 

| - re&ion of the Will. 63 
Deviſe to a Charity in general. 466 
Deviſe ad pia Cauſas. 496 


Chattel, what is meant by that Word. 475 
Deviſe thereof with a Remainder over. 


The Nature of it, 


j* ne b BS 
3 Codicil, 


Where 'tis in ſeveral Peculiars, the Arch- 


be 7 de Bonis propriis. 372 


Ancelling Wills. 514, 51 5 
Canons of King Janet. 95 


Where a Deviſe to a Charity ſhall be 


008, „ 
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Codicil, where it alters a Will. Page 14 
Where it agrees with a Will, 15 


Where 'tis Part of a Will. 16 


Codicil nuncupative, where tis good. 5 2 
College, the Goods thereof cannot be diſ- 
poſed by the Maſter. 176 
Common, Tenant in Common, Deviſe of 
the Reſiduum to two Executors, one 
of them died, his Adminiſtrator ſhall 
have a Moiety as Tenant in Common. 


34 
Deviſe to two equally to be divided. 133, 


134 
Conception in forty Weeks or nine Months. 


23 por 


Conditions in Wills, what they are. 140 


Where Lands are deviſed in Truſt, that 


doth not make a Condition. 141 


Conditions in Wills, where they are void 
143, 227 | 


in Law. 
When they are to be performed, where 
no Time is limited for the Perfor- 
mance. 274 
Condition, how it differs from a Modus. 
253 


What is a Condition, and not a Limita- | 


tion in a Will. 162, 163, 225 
What is a Limitation and not a Condi- 
tion. 143, 223, 228 
Of Conditions in Wills in general. 223 
Where the Words make an expreſs Truſt, 


and not a Condition. 225 
Conditions precedent. TD... 
Conditions ſubſequent. 227| 
Of neceſſary Conditions, 236 


Of impoſſible, and of affirmative and ne- 
gative Conditions in Wills. 241, 242, 


253 254 

Of caſual Conditions. 238 
Of poſſible Conditions. 243 
Conditions, where they ſhall be ſaid to 
be accompliſhed. 248 


Conſtruction of Words and Sentences in 


Wills. 140 
Coparceners, one deviſeth her e 

to T. S. ſhe hath an Eſtate for Life 
by that Word Property. 145 
Coppers and Furnaces cannot be removed, 


8 177 
Copybold Lands are not within the Sta- 


tute of Uſes. 118 
Nor within the Statute for appointing 


Guardians. 196 
The Surrendree deviſed all his Copyhold 


Lands to T. S. who died before he was 


admitted, yet having a Right to re- 
cover them, the Surrenderor ſhall 


ſtand ſeiſed till a good Title ſhall be - 


made to the Deviſee. Page 131 
Copyhold Lands, the Statute 32 H. 8. 
doth not extend to Rent arrear out of 
Copyhold Lands. | 394 
Corn /owed, where the Deviſee and not 
the Executor ſhall have it. 171, 172 
Other Caſes of Corn ſowed. 176, 478 
Muſt be put in the Inventory of the per- 
ſonal Eſtate. 402, 479 
Covenant, Action of Covenant againſt the 
Executor upon the Covenant of the 
Teſtator. 2 „„ 
It lies againſt the Aſſignee of the Exccu- 
tor. | 2 5 385 


8 
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D/ and dumb Perſon cannot make 
Death, c. Deviſe to his Wife till his 


Son comes of the Age of 21 Years; he 


died before that Time; the Intereſt of 
the Wife continues. 131 
Deviſe, that his Wife ſhall take the Pro- 
fits till his Son comes of Age, ſhe mar- 
ried, and died, the Husband ſhall have 
no Intereſt, | 133 
Deviſe to his Executors till his Son be of 
the Age of 21, and then the Son to 
have it; he died before that Time; the 
Executors ſhall have it till the Time 
the Son ſhould have been of Age, if he 
had lived. | 183 


Death of one who is abſent may be pro- 


ved by common Fame. 421 
The late Statute concerning that Mat- 
ter. hy | ibid. 
Deviſe of a Legacy to E. G. when ſhe 
ſhall be married; ſhe died before Mar- 


riage, her Executors ſhall not have it. 


| | | 30 
To E. G. and her A4/jgns, the n 
died before it was paid, it ſhall go to 
her Adminiſtrator as an Aſſignee in 
Law. | 30, 34 
Deviſe, Cc. to E. G. to be paid at the 
Age of 21 Years, or Day of Marriage; 


the Legatee died before either of the 
Contingencies happened, it ſnall go to 
his Adminiſtrator. <5. 


Death | 


i 
1 * 


8 - = 


Deviſe of Money for and towards her 


Deviſe to J. G. to be paid when of Age. 


Debtor made Executor, and he proves 


not be extincte. 345 
Debts due to the Teſtator, by what 
Words they paſs. 481, 483 


Deſer ipt ion of the Legatee by a wrong 


Devi ſe of omnia Bona, what paſles by 
of Lands for Payment of Debts and 3 
Where Money is deviſed to 1 paid out 
, tion of Debt againſt the Owner. 28 


Deviſe to the next of Kin of his Name. 


I 
Deviſe to his two Sons in Tail, and that 


her Age of 21, or Day of Marriage, 


* 


— 
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Death, of a Legatee dying in, the Life- 
time of the Teſtator. Page 294, 535 
Legatee dying before the Legacy is pay- 


able. 2 


Marriage; ſhe died unmarried. 298, 

| h : | 299, 513 
Teſtator dying before the Will is drawn 
in Form, and leaving only Notes. 500 


| | ml ar 537 
Copyholder dying before he was admit- 
ted. | | 


131 


the Will, the Debt is gone. 342 
But if Adminiſtration is committed to the 
Debtor, the Debt remains. 343 
Debtee made the Debtor Executor, and 
deviſed ſeveral Legacies, the Debts 


duc from the Executor to him ſhall 


Name, doth not make the Will void. 
224 ke 4 

Detinet, where the Action muſt be 

brought in the Detinet. 370, 378 


theſe Words. 


gacies. 28, 494 


of Lands, the Legatee may have an Ac- 


Where Lands are deviſed for Payment of 

Debts and Legacies, Debts upon Bonds 
and ſimple Contracts are to be paid 
- in Proportion. | fa 7,479 
By a Deviſe of all his Lands and 'Tene- 
ments, a Leaſe for Years will paſs. 131 
By a Deviſe of all his Lands in Fee-ſim- 

ple, a Portion of 'Tithes will paſs. ibid. 


* 


2 


his Executor ſhould have the Lands 
till they came of the Age of 21 Years, 
dhe may enter. 265838 
Deviſe of Lands in ſeveral Pariſhes. 145 
Deviſe of all his Lands, what paſles by 

theſe Words 147 
Deviſe of Money to T. S. to be paid at 


and ſhe died before that Time, it ſhall 


go teh. Tixecutor, | 179 


Deviſe of a perſonal Thing, Remain- 
der over, good. Page 179 


: 


$153 4 | E 
* of a Legacy, where it be- 


longs to the Legatce, where to the 


Executor. 144 74 
Equally to be divided, theſe Words make 
Tenancy in Common. 310 
Excommunicate Perſon, where he may 
make a Will, where not. 100 
Excommunication, what it is. ibid. 


The 40 Days are to be accounted after 


the Publication of the Excommunica- 
tion. | 101 
Significavit, what it is. ibid. 


Where a Perſon excommunicated may 
make an Executor, where not. 349 


Executor eſſential to a Will. 7, 32. 
Muſt not depend on the Choice of any 
Perſon. II 


Where he ſhall be compelled to give Se- 
curity for the Payment of a Legacy. 34 
Two Executors are made Reſiduary Le- 
gatees, one of them died Inteſtate, his 
Adminiſtrator ſhall have a Moicty of 
the Reſiduum. 35 
Where he ſhall: take nothing, quatenus 
Executor. ibid. 
Where the Debtor is made Executor, yet 
the Debt is not diſcharged. 36 
Where an Executor ſhall take as Legata- 
ry, and where as Executor. 84 
Executor, where he may enter and ſell 
the Lands. 7248 
Where he may not gratify one Legatary 
before another. 210 
Executor, by what Words he may be 
made. 8 230 
Where he is appointed conditionally. 236 
Of ſubſtituting an Executor. 3oo, 301 
Co-executors, all muſt jein in an Action. 


eng 885 307 
Executor of an Executor. 308 
One Executor refaſing to prove the Will. 

309 

Executor made Refiduary Legatee. 3 10 
Executors, three Sorts of them. 360 
Who may be compelled to accept or re- 
fuſe. 363 


Executor of an Executor, is Executor to 


the firſt Teſtator. 312, 396 


3 Executor 
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Where an Executor of his own Wrong 


The TAB L E. 


Executor of an Executor, Such an Exe- 


cutor cannot ſell the Lands of the 
 tuſt Teſtator. 0 Page 313 
Executor of an Adminiſtrator cannot 
have Execution of a Judgment had 


by the Adminiſtrator, ibid. 
He may. avow for Rent. TART 4. 
Executor of his own Irons. 320 


Cannot retain to ſatisfy his own Debt. 321 
In what Caſes the Wrong may be purged. 
| 323 


waſtes the Goods, his Executor ſhall 


be liable. 324, 449 
By what Ads one ſhall be Executor of 


his own Wrong, 446 
Where he ſhall be doubly charged. 448 
Executor muſt account, 441 


| Executors, Actions by and againſt them. 


| | 366 
Debt againſt an Executor upon the ſim- 
ple Contract of his Teſtator, where 
good. 380, 381 
Executor refiſiug may ſtill prove the 
Will. | 396 
How he may be compelled to prove it. 
484, 520 
He loſeth his Legacy. 397 
He may retain for a Debt due to himſclf 
in equal Degree. 435 
Executor may confeſs Judgment and 
help a Creditor. | 
He muſt firſt pay Debts due to the King 
upon Record. 432 
He muſt pay Judgments before aro 
3 Neg ibid. 
Then Statutes and Recognizances, which 
are in equal Degree. 433 
Then Debts due for Arrears of Rent. 434 
Then Debts due on Specialties. ibid. 
Executory Deviſe and contingent Re- 
mainder. 143 


F. 


| 1 by Deviſo. 6, 29, 84, 


| | 1 34, 135, 149 
To diſpoſe at Will and Pleaſure. 132 
Of Lands, to do with them at Diſcretion. 

3 „ 
Deviſe of the Inheritance if the Law will. 
N „ 

Of all his Eſtate, paying his Debts and 
Legacies. 135 


436, 437 


Fee: ſiuple, By what Words a Fee-ſimple 


or a Leaſe ſhall paſs. Page 135 
Where the Word Paying makes a Fee- 
ſimple. 136, 138 
Deviſe of a Houſe to T. S. for ever, this 
is a Fee- ſimple. | 144 


Deviſe to E. G. and his Aſſjzns, is a Fee- 


ſimple. 233 
If they or either of their Heirs ſhall ſell, 

this is a Fee-ſimple in a Will. 148 
By the Word Purchaſe. 


— BAG 
Where the Deviſce takes by the Will 


with a Charge. 


| 1514 
Fees due for proving Wills. See Probate. 


Fees for Copies of Wills or Inventories, 
(92) one oy for ten Lines. 429 
Felo de ſe cannot diſpoſe his Goods. 97 
Felons convitted cannot make a Will. 89 
The Time of the Fact done is to be re- 
ſpected as to his Lands, and the Time 
of the Judgment given as to his Goods. 


Cannot be Executors. 347, 348 
Forfeiture of Goods, to what Time it 
muſt relate. ; 4977 

By Ontlawry. Sec Tit. Outlawry. 
Formalities made eſſential to a Will, not 
to be diſpenſed withal by any Perſon. 
"ol 499 


£ "TE; 


G. 


Avelkind Land. 89 
Might be deviſed before the Sta- 

tute of Wills. 111 
Deviſe of Gavelkind Lands. 147, 159 
Gifts in Conſideration of Death. 17, 22 
Glaſs Windows cannot be removed. 177 
They are not to be put in the Inventory. 


402 

Glebe Lands ſowed in the Life of the 
Incumbent, may be diſpoſed by him. 

| 106, 176 

Goods, what paſſes by a Deviſe of Goods. 


1 
What is meant by the Word Goods. ibid. 
Grant, where the Word Grant in a Will 


comprehends all Agreements. 140 
Guardian, who may be admitted to be 
a Guardian. 194 


How long a Guardianſhip continues. 195 


Guardianſhip, where it may be diſpoſed 
by Will or Deed. 196, 197 
ene Guardian, 


ibid. 
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Guardian, where a Guardian is appoint- 
ed by Will, he cannot be removed, 
tho' Poor. Page 1 98 


In what the Office of a Guardian conſiſts. 


200 
Account lies againſt the Executor of a 
Guardian. | p 442 


re res 


H. 


Abendum, where a Deviſe ſhall be 
ſtraightned by the Habendum. 134 


ok what he is by the Civil Law. 


364 
Heirs, where that Word is a ee” 
of the Eſtate. „133 
Where the perſonal Eſtate ſhall 2 — 
ſets in Favour of the Heir. 
Heir, where he ſhall enter for a Condi 
tion. 145 
Where the Word Heir is nomen » collecti- 
dum. 148 
Where the Word Heir makes an ee 
tail. 


Heir at Law ſhall not be difohetited by | 


an implicit Deviſe. ao 
Heretick cannot make a Will. 90 
Cannot be Exccutor. 346 
Hotchpot, what it is. 219 
Husband and Vife, a Deviſe of 100 /. 
to her, which the Exccutor paid 6 
her, not good. 
The Wife cannot make a Will of bel 
own Lands. 


| 79 
She cannot diſpoſe Goods, &c. without 


the Conſent of the Husband. 80 
Where ſhe may make a Will. 85 
A Feme Sole made a Will and then 

married, this is a Revocation of her 

Will. ibid. 
Tho' in Propriety of Speech 'tis not a 
Will, yet tis a good — "= 

tb: 
How the Wife may make an Appoint- 
ment purporting a Will. 86 


A little Proof will ſerve for the Aſſent 


. of the Husband. ibid. 


A Feme Executrix marries, the Husband 


may releaſe a Debt due to her Teſta- 
tor. 340 
Feme Executrix marries the Debtor, 

this is a Relcaſe. 344 


Feme Sole and another were made Exe- 


cutrixes, ſne married, and the Huſ- 
I 


| 


band did not alter the — ; then 
ſhe died, the other Executor may 
have an Action of Detinue for the 
Goods. Page 369 
Husband and IWife, The Wife is made 
Executrix, ſhe cannot ſuc or be ſued 
without the Husband. 8 - 
Feme Sole conveyeth a Leaſe in Truſt, 
Cc. of which ſhe was poſſeſſed, then 
ſhe married and died, her Husband 


ſhall not have it. 405 
I, 
T Deor cannot make a Will, 65, 2 | 
Who is an Ideot. 
Who ſhall have the Cuſtody of his 1 
| | 19 

Implication, Eſtate for Life by Deviſs, 
133, 136, 160 231, 234 

Immovables, what they are. 476 


Incertainty of the Perſon, where it 
makes the Deviſe void. 357, 462 
5 | Incertainty in Reſpe& to alternative or 
disjunctive Words. 71 
In Reſpect to the Thing deviſed. 472 
Inceſtuous Perſon cannot make a Will. 


9 
Infancy determines at ſeventeen Years 
Infant under Twenty-one cannot Bp 
a Will of Lands. 66 
Before Eighteen cannot make a Will of 
Goods. 67 
Deviſe to an Infant in his Mothers 
Womb, good. 234 
Of the Child in the Mother's Womb: 


286 
Infant may be made Executor. th, -- 
349, 341 


But Adminiſtration muſt be granted — 
rante minore ætate. | 
Infant cannot releaſe or diſcharge a Debt 
without receiving the Money. 316, 
318, 319 
Where he may ſue by Guardian, * 
where by Attorney. 317 
Inheritance, by a Devife of his Inheri- 
tance a Fee-{imple will paſs. 15 3 
Intention of the Teſtator 
Where tis chiefly to be conſidered. _ 
Intention of the Teſtator may be proved 
by Witneſſes. 132 


Intention, 


The TABLE. 
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Intention, where the Intention will 
make the Will good. Page 135, 164, 
169, 170, 184, 190, 334, 354 

Where the Intention is to be preferred, 
1 

Intereſt, where it ſhall be paid for a Le- 
gacy, and where not. 36, 37 
Inventory, why to be made. 212, 401 
If not made, it ſhall be preſumed that 
the Executor hath ſufficient Aſſets. 
401 

What ſhall be put in the Inventory, and 
what not. 402 
The Ordinary may diſpoſe with the ex- 
hibiting an Inventory. _ 405 


The Value upon the Appraiſement is not | 
binding. | 407 
But the Value found by a Jury is bind- | 


ing upon a Plene adminiſtravit plead- 
ed. ibid. 
Fointenants, &c. Deviſe to his Ne- 
phews, equally to be divided, but 
that the Executor ſhould lay out 
the Money for their Benefit. 31, 35 
Jointenants, Deviſe of Lands by them, 


not good. I13 
ng by Deviſe. 132 
o A. and B. equally, and to their Heirs. 

3 134 

Jointenants of Goods, one of them can- 
not deviſe. | 175 
Foint Executors, one may releaſe a Debt. 
312, 313 


Though one releaſes, yet he may ad- 


miniſter at any Time, but it muſt 


be in the Life-time of his Companion. 


313 
The Action muſt be brought by both. 


| 319 
One Jointenant cannot ſue the other. 
370, 399 


Iſſue, Deviſe to his Son, and if he die 


without Iſſue, or before Twenty - one, 
Remainder over. 136 
If he die without Iflue. 158, 159, 186 
Where the Word I ue is a Word of Pur- 
_ chaſe. 189 
A Baſtard ſhall not be intended by the 
Word Tue. 5 279 
Juſt, the ſeveral Significations of that 
Word Juſt. Re 5 


Juſtinian Codex. 2 


| Kings may diſpoſe their Kingdoms. 108 


K. 


IN, who are next of Kin. Page 467 
Deviſe *to the next of Kin of his 
Name, 132 


th 


L. 


| Fug deviſed for Payment of, Debts 
and Legacies, the Heir ſhall have 
what remains. | 
In ſuch Caſe the Debts and Legacie 
ſhall be paid pars paſſu. T5299 
In ſuch Caſe Debts upon Bond and ſim- 
ple Contract ſhall be paid in Propor- 
non. 29 


By a Deviſe of all his Lands and Tene- 


ments, a Leaſe for Years will paſs. 
ibid. 

By a Deviſe of all his Lands in Fee, 
a Portion of Tithes will paſs. 131 


Lawful, how that Word differs from 
'* ih 


uſt. 
Leaſe for Nears, where it will not paſs 
by a Deviſe of all his Lands and Te- 


nements, I31, 301, 304 
Leaſes are Goods immoveable. 480 
Legacy, the Definition thereof, 17 


How it differs from a Gift made in Con- 
ſideration of Death. ibid. 
The Executor, and not the Legatary, 
muſt take the Legacy, and why. 17, 


| | "BM 
How and when to be recovered, 18, 19, 


; 2 
Legacy, where the Suit for it muſt be in 


Chancery. . " 26;20 
Where it ſhall be paid with Intereſt -and 
Coſts. | 21 
Of pecuniary Legacies. ibid. 
Of Abatement of Legacies and refund- 
ing. | 2 
Where Aſſets are defective. | ibid, 
Legacies appointed to be raiſed and paid 
out of Lands. - ibid. 


Where both the perſonal and real E- 
ſtate ſhall be charged. 28 
Where a Leaſehold ſhall be ſold to 


make good a Legacy deviſed to be 


paid out of the perſonal Eſtate. 29 


Aa aa 2 


Legacy, - 
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Legacy, Legatee dying before his Lega- 
cy became due, Page 30 
Where no certain Time is appointed for 
the Payment of a Legacy to Children, 
and one of them dies, living the Fa- 
ther, it ſhall not go to his Admini- 
ſtrator ; but if ſhe had been married, 
it ſhall go to her Husband. 33 
Debts and Funeyals are to be paid be- 
fore Legacies: 203 


| Legacies may be deviſcd to and from a 


certain 'Time. 293 


Legacy, where it ſhall be extinct. 521, 


322, 523, 540 


Where a Legacy ſhall be double. 526 


Tranſlation of a Legacy, what it is. ibid. 

Legacy of 100 J. deviſed in a Will, and 
another 100 J. in the Codicil, the Le- 
gatary ſhall have both. 


530 
Deviſe of a Legacy to a Creditor of the 


Teſtator, the Legatary ſhall have the 
Whole, and no Part of it ſhall go to- 
wards Payment of the Debt. ibid. 
Legacy, by what Means it may become 
void. 531 
Where no certain Time is appointed for 
the Payment of a Legacy to an In- 
fant, Intereſt ſhall be paid after one 


Year. 36, 37 
Legacy, where due, tho' the Security is 
altered. 12 37 
Letters ad colligendum Bona, where 
good, but not ad vendendum. 291 
Tibeller cannot make a Will. 97 
What is a Libel in our Law. 356 


Life, &c. The Teſtator deviſed his Pro- 


perty, Gc. this is an Eſtate for Life. 


145, 146 
Wbat ſhall be an Eſtate for Life by Im- 


plication. 133, 136, 230 
Life, an Eſtate pur auter vie, not de- 
viſable by Will. 131 
What ſhall be an Eſtate for Life by a 
Deviſe. 131, 137 


Eſtate for Life, and not in Fee, and by 


what Words in a Will. 138 
Mortgage of Lands was forfeited, and 
the Mortgagee deviſed his Mortgage 
to his Wife, ſne hath only an Eſtate 
for Life in the Lands mortgaged. 138 
Limitation of Action where Lands are 
deviſed for Payment of Debts and Le- 
gacies, the Debts which are barred by 
the Statute of Limitations ſhall be 
paid. 37 


2 


Limitation of Eftate, what Words make 


2 Limitation in a Will. Page 31, 133, 


141, 146, 1 
What ſhall be a Limitation and no Coll 


dition, 142, 143, 148, 270 
Where the Word Paying makes a Limi- 
tation. I50 


Limitation upon a Contingency, 170 
Lunatick may make a Will in-the In- 
tervals of Lunacy. 1 68 
How Lunacy is to be proved. 69,71 
Who ſhall have the Cuſtody of a Luna- 
tick. E + 197 


C— 2 


M. 


M* Perſons cannot make a Will. = 


65 


Manor, by a Deviſe thereof the Rents 


and Services paſs. _ 138 
Deviſe of a Manor. 144 
Marriages inceſtuous. 


94 
. To marry the Wife's Siſter's Daughter, 


The Nephew to marry his Aunt. ibid. 
The Uncle to marry his Niece. 95 
To marry his Wife's Siſter, ibid. 


Deviſe of a Legacy to R. N. if he marry 
E. G. and ſhe refuſes. 250, 259 
Marriage, Gc. of Conditions reſtraining 


Marriage. 265 


Deviſe of a Sum of Money for and to- 
wards her Marriage, and ſhe dieth be- 
fore ſhe is married. 9298 


Matrimony, the Definition thereof, 218 


Mind and Memory of the Teſtator, it 
muſt be perfect. 8, 9, 103 
Miſtake of the Pariſh where the Lands 
lie, or of the Perſon of whom pur- 
chaſed, or of him in whoſe Tenure it 


1S. 5 | 459, 460 
Modus, how it differs from a Condition. 


252 


Money cannot be deviſed to one, Re- 

mainder over. | 17 
Not to be accounted Goods. 179, 480 
But it paſles by the Deviſe of Goods and 


Chattels. h 476 
Where it ſhall not be raiſed out of t 

perſonal Eſtate. 524 
Monſtrous Births. 288 


Mortgaged Lands go to the Executor. 482 


| Mortuartes, where to be paid. 437 


8 R 
Mortuaries, 


— 


„ ² act oe og 


8 


, Oc. The Force of 7 Pronoun 


| 7 
A Perſon outlawed in a perſonal Action 4 ETFs 409 
9 | The Deviſe of a Term for Years which 


So — 
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| Mortuaries, how puniſhable for Taking 


more than due for a Mortuary. Page 440 
Moveables, what paſſes by that Word. 172 
Debts will not paſs by that Word. 191 


What are Moveables. 476 


Multura de Epiſcopis, what it is. 108 


492 


— 


Poſſeſſive. / 


i | þ N. 


| Uncupative Will, what it is. 51, 337 
| I give all to E. G. and then the 


Teſtator died without Iſſue, this is a 
good Nuncupative Will, and by the 
Word All, it muſt be intended, all that 


he could diſpoſe by Parol. 52 


Nuncupative Codicil, where good. ibid. 
Nuncupative Will muſt be proved, other- 


_ -. . wiſe tis not pleadable againſt an Ad- 


miniſtrator. 35372, 337 


Who ſhall be good Witneſſes to prove a 


Nuncupative Will. 330 
There muſt be an Executor to ſuch a 
. Will. 336 


O. 


FN 4th is not of Force to deprive one of 


his Liberty in making a Will. 101 


|  Obſcurity how it differs from Ambigui- 


* | 337 
— what they are. 417 
Old Men, where they may make a Will, 
where not. 74 
Ordinary, why the Biſhop is called Or- 

dinary. 361 
Outlawry, the Goods of a Perſon out- 

lawed are forfeited. 98 
Outlawed Perſon cannot make a Will. ibid. 
An Executor outlawed may maintain 

an Action. 9 


may make a Will. 8 
One outlawed for Felony died, and his 
Executor brought a Writ of Error, 
and held good. 100 


Debt due to the Plaintiff as Executor, the 


Defendant pleaded, that he (the Execu- 
tor) was outlawed, no good Plea. ibid. 
So where the Defendant pleaded, that the 
Plaintiffs Teſtator was outlawed, not 
good. ibid. 


An outlawed Perſon may be a Legatary, 


but cannot ſue for the Legacy without 
reverſing the Outlawry. Page 100 
Ontlawry, an outlawed Perſon cannot be 
an Executor. 7770 S409 


— — — 


P. 


[ 


D* aphernalia, what they are, and 


where they ſhall be retained. 23 
Are not to be put in the Inventory. 403 
Payment of a Legacy to one which is 


deviſed to another, good. 246 
Paying a Sum of Money preſently 
makes a Fee-{imple. 138 


Paying, (c. where that Word makes a 
Condition. 141, 224 
Where the Word Paying makes a Fee- 
ſimple without the Word Heirs. 150, 
a Bene. 5 234 
Perpetuity, Deviſe thereof, not good. 
| 184, 188 
Perſonal Thing deviſed, Remainder over, 
good. | 378 
Plate paſſes by the Word Houſhold-ſiuff. 
8 


| 494 

Pleas by Executor and Adminiſtrator, 
good, and not good. 378 
Plene adminiftravit, where no good 


Plea. 382 


Perſonal Eftate deviſed to the Wife up- 
on 'Truſt to diſpoſe it for the Benefit of 
her Children, they ſhall have an e- 
qual Share. 


191 
Where Money ſhall not be raiſed out of 


the perſonal Eſtate. 524 
Poor, a Deviſe to them, what paſſes. 466 
N of a Term for Vears cannot be 

eviſed. 184 
Priſoner may make a Will. 78 
Privileged Teſtaments, three Sorts. 5 2, 5 3 
Probate, where a Will is to be proved. 

| — 08 
To whom originally it belonged to e 
Wills. 1 


ended before Probate, and good. ibid. 


The Right of Action is in the Executor 


before Probate. | 410. 
What Actions he may bring before Pro- 
bate. : ibid. 


Where Probate as to Lands is coram non 

Judice. ibid. 

Executor dying before Probate, his Exe- 
cutor cannot prove the Will, but Ad- 

| | miniſtration _ 


TO ER i 
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miniſtration muſt be granted to the 
next of Kin. | Page 411 
Probate, where the Teſtator hath no E- 
ſtate in England, tis not neceſſary to 
prove his Will here. ibid. 
Probate once made is not revocable. ibid. 
The Ordinary cannot refuſe granting a 
Probate. 412 
Where a Probate is controverted. ibid. 


One Perſon ſhall not be cited into two | 


Courts to prove a Will. ibid. 
Probate of a Will in common Form. 424 
Probate by Witneſſes. ibid. 
Where a Probate of a Will may be given 
in Evidence. 425 
Probate, Fees thercof to the Regiſter is 
only Six-pence, where the Value of the 
Goods is not above 5 /. ibid. 
Where they are above 5 J. and under 40/. 


there 25. 64. is due to the Ordinary, 


and 15. to the Regiſter; and where 
they are above 40 J. then 2. 6 d. is 
due to the Ordinary, and 25. 6d. to 
the Regiſter. ibid. 
Prodigals cannot make a Will by the 
Civil Law. 101 
Profert hic in curia Literas, &c. where 
not neceſſary. 367, 368 
Profits deviſed. 137, 184 
Deviſe to E. G. that with the Profits 
thereof ſhe bring up his Children, is 
an Eſtate for Life. 137 
Purchaſer, where aided. 27 
Purchaſe of Lands after making the 
Will. 46, 47, 132, 493 
Where a Deviſce ſhall take by Purchaſe. 
The Word Heirs not a Word of Pur- 
chaſe but of Limitation. 133 
To purchaſe an Eſtate makes a Fee. 152 
Where the eldeſt Son is in by Purchaſe, 
where by Deſcent. wm 
Purchaſe of a Manor after the making 
the Will, good. 179 
Chattel real purchaſed after the making 
the Will, doth not paſs by the Will. 


404 


R. 


ny Common may be ſuffered by 
Tenant in Tail, and no A& can 


bar him from it. 137 
Recuſant convict cannot be an Executor. 
* 0 


Refuſal, what ſhall be a Refuſal, Page 
| 418 
Refuſing Executor may adminiſter when 


he will. 10 
Refuſal, ec. where an Adminiſtration is 
granted before the Executor refuſes, 
'tis void, 398 
Joint Executors, and one refuſes. . 399 
Refuſal cannot be by Word, but it muſt 

be recorded in Court. | 419 
Where an Executor cannot refuſe. ibid. 
Regular and ſecular Perſons, in what 

Caſes they may make a Will. 105 
Releaſe, &c. the Teſtator releaſed Lands 

to E. G. and her Heirs, this is a good 

Will. 133 
Remainder, where tis well limited and 


deviſed. 164 
Where tis contingent, where not. 165, 
166 


Where tis good tho the particular E- 
ſtate fail. 168 
Where there are croſs Remainders. 170 
Where there cannot be a Remainder of 
a Fee. 235 
Rents deviſed out of Lands. 163 
Rent arrear, how to be recovered by 
the Executor. 369, 382, 393 
Executor charged for Rent arrcar after 
the Aſſignment of the Term. 371, 393 
Rents due to the Teſtator. 391 
Rent arrear, the Executor cannot di- 
ſtrain for it. . 93 
Rent arrear ſtands in Equality with a 
Debt on a Bond. 433 
Republication of a firſt Will is a Revo- 


cation of the Laſt. 503 
Reſiduary Part deviſed. 30, 34 


The Executor ſhall have no Benefit 
thereof where a pecuniary Legacy is 
deviſed to him. | 35 

Two Executors, one of them is made 
reſiduary Legatee, he may retain the 
Reſiduum againſt the other. ibid. 

Reſiduary Legatee dying before the Will 
proved, his Executor ſhall have the 

Adminiſtration. 35, 397 

Executor made Reſiduary Legatee. 310 

The Reſiduum was deviſed to Two, and 
then one died. 34 

Retain, &c. in what Caſes an Executor 


may retain. N 436, 437 
Reverſion will paſs by a Deviſe of Lands 
and Tenements. 166 


Reverſion 


The 
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2 
All the Reſt of his Lands. 
Revocation, where the Laſt Will doth 


in Fee will paſs by the Words 
Page 166 


not revoke the firſt, 502 


Revocation muſt be in Writing ſigned | 


by the Teſtator. $12 
Revocation, Power thereof, not ſtrictly 
urſued. ibid. 
Where it ſhall be preſumed. 512, 513 
A Mortgage is a Revocation pro tanto. 


| 513 
Deviſe to one, and in the fame Will a 


Deviſe to another, the laſt Deviſe 
doth not revoke the firſt, but they 
ſhall be * Deviſees. 528 


8. 


Ale of Lands, (viz.) The Teſtator 
deviſed that his Executors ſhould 
ſell his Lands, they levied a Fine: Ad- 
judged that the Cogniſee is in by the 
Will and not by the Fine. 387, 391 
Deviſe of a Copyhold to his Wife, and 
ſhe to chuſe two Attornies, and to ſel] 
the Lands, this is an uthority to name 
two Attornies, and the Vendee ſhall be 
in by the Will without a new Surren- 
der. 387 
The Teſtator appointed R. N. and E. G. 
to ſell his Lands, and made them Exe- 
cutors, and died; they may ſell, tho 
they refuſe the Executorſhip. "ibid. 
Deviſe that his Lands ſhall be ſold by his 
Executors; one of them died, the Sur- 
vivor cannot ſell, becauſe this was on- 
ly an Authority. 388 
But if the Deviſe had been, that his 
Lands ſhall be fold by his Exccutors 
for Payment of bis Debts, then the 
Brurvivor might ſell. 
Executor of an Executor cannot ſell. 396 
Sale, what amounts to a Deviſe to ſell. 
476 
To ſell at his Will and Pleaſure, this is 
a Fec- ſimple. 153 
Sealing, _—_— not requiſite to a Will. 
46 
Sentences in Wills, where they ſhall ths 
taken diſtributively, and where jointly. 
I oo 


Significacit, what it is. 
Slave could not make a Will by the Ci 


77 


vil Law. 


ibid. Tt 


Sodomte, who be is. : Page 96, 357 
Cannot make a Will. 
Statute of Wills. 


Doth not Text] to Eſtates pur auter pit. 


131 


T. 


Ail, what ſhall be an Eftate-tail 
general by Deviſe. 131 

Tail by Implication. 13 
Deviſe to one, and the Children of his 
Body, . is an Eſtate-tail. 
Deviſe to the Iſſue Male. 134 
Deviſe to his eldeſt Son A. B. and his Heirs, 


and if he die without Heirs of his Bo- 


dy, Remainder over, this is an E- 
ſtate: tail. | 135 
Deviſe to E. G. for Years, Remainder 
- to his youngeſt Son and his Heirs, and 
if he die without Iſſue, Remainder 
over, is an Eſtate-tail in the Son. 136, 
137 
Tail, Gc. Tenant in Tail cannot be 
barred from ſuffering a Common Re- 
cov 


cry. 
Where an Eſtate- tail may be made wills 


out the Word Body. * 137; 
Deviſe to E. G. and if he dic, having 
no Son, Remainder over, this is an E- 

ſtate-tail in E. G. 149 
Where no Eſtate · tail paſſes. ibid. 
Deviſe to his Son E. G. and if his 

Daughters ſurvive his Mother and 

him, and his Heirs, then to them: 
| Adjudged that E. G. had an Eſtate- 


tail. 148 
Tail by the Word Mer, 155 
Tail by the Words Heirs Males, 233 
Tenant by the Curteſy. 287 


erm for Tears limited to one, and af- 
ter his Deceaſe to another. 168 
Term for Years deviſed to one, with a 
Remainder over, where good, where 
not. 185 
There can be but one contingent Re- 
mainder of a Term for Years. 188 
Teftament, how it differs from a Will. x 
Teſtament defined. 


— KC 


kv 


132,136 


9 


132 


Where tis imperfect. 5 
Where made by Fear or Fraud. 10 
The Diviſion of a Teſtament. 38 


What is a ſolemn and unſolemn 'Teſta- 
ment in the Civil Law. 


38, 40 
eftamentc.. 
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* 
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Te flaments made in Favour of Children; 
Page 57 
Time, &c. where the Time of making 
the Will, and not the Death of the 
Teſtator is to be regarded. 490, 516 
Time of the Fact done is to be reſpect- 
ed as to the Lands of Felons convict. 
| 1 89 
Tithes growing due in the Vacancy of 
the Got belong to the next 2 
cumbent. 
Titthes, where they will paſs by a Devil 
of Lands. 131 
Traitor convicted cannot make a Will. 


88 
He cannot be an Executor. 347 
Trees deſcend to the Heir. 176 


Truſt, &c. Ceftui que Truſt muſt bo | in 
Being. 1x8 
Truſt, where it will paſs by a Deviſe of 
all his Lands. 140 
Tutor. See Guardian. 192 


V. 
T Illain, by the Civil Law could not 
make a Will. - 


Ulpian, who he was. 
Uſe, Gc. a Deviſe to Uſes or Truſts, 
good, and not good. 113 


The Right and Poſſeſſion of Lands is to 


be in him to whoſe Uſe they are li- 
mited by the Will. | ibid. 
Uſe, what is required by Law to the 
Execution thereof. 
By a Deviſe of the Uſe of Lands, the 
Land it ſelf will paſs. 132, 190 
Uſe of a perſonal Thing may be deviſed, 
with a Remainder over. 178, 189, 481 
Qurer cannot make a Will by the Civil 
Law. - 92 
Who ſhall be taken to be an Uſurer. 93 
Of Uſury in general. 93, 357 


W. 
Ainſcot cannot be removed. 177 
Muſt not be put in the Invento- 
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Ty. 
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ibid. 


Mills, where they are originally void in 
Law. Pape 451 
When made by Fear, Fraud or "Re 


V. 
Where they are imperfect by Reaſon of 
Inſolemnity. 495 
Wills, the Original thereof. N 


What is a n Will in Writing. 6, 44, | 
4s 

Who may not make a Will. f 18 | 

Will defined. 12 


Muſt be in Writing to paſs Lands. 45 
What ſhall be a good Will, _ ror £7 


Will written by the Teſtator himteif. 15 
Statute of Wills. 
Where a Will is good by the Word Re 


©" "ER 133 
Will may be made in any Language. 
333 


Words omitted in a Will ſhall be ſup- 
plied by the Intention of the Teſtator. 


Will made in Form. of an Indo 


good. | 
Wills, the latter makes the firſt void. 
02 
Two Wills appearing. _ 
Witneſſes to Wills, how many. 38, 326 
Who may be Witneſſes, who not. 329 
"Tis not neceſſary that the three ſub- 
ſcribing Witneſſes ſhould be all in = 

ſame Room. 

Nor that they ſhould all ſubſcribe at = 
ſame Time. $7 
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Y ORK, Inhabitants of that County 
may diſpoſe their Goods by Wil 
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Cuſtom in 2orkſhire as to Guardians. 
195 


